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^  TitE  State  of  Iowa,  Ex  Eel.,  W.  H.  Kili-paok  as  County 

Attorney  of  Pottawattamie  Countv.  AppeUant,  v.  James 
E.  Hemsworth. 

Tacatiej  in  Offloe:  removal  of  incumbent  fbom  township.  A 
Justice  of  the  peace  for  a  certain  township,  having  agreed  with 
the  non-resident  owner  of  a  farm  situated  in  an  adjoining 
township  to  repair  the  fences  and  mow  the  weeds,  moved  his 
family  and  personal  effects  onto  the  farm,  and  remained  there 
i  over   two   months,   and    until    such   work   was   done,   having 

rented  his  house  in  the  first  township  for  two  months.     His 

1    intention  was  always  to  come  back  as  soon  as  the  work  was 

done.    Held,  that  he  had  not  lost  his  residence  in  the  first 

township,  within  Code,  section  1266,  providing  that  every  9ivil 

NoTB—Tbe  figares  on  the  left  of  the  syllabi  refer  to  corresponding  figures  on  the 
margin  of  the  case  at  the  place  where  the  point  of  the  syllabi  Is  decided. 
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office  shall  become  vacant  on  the  incumbent  ceasing  to  be  a 
resident  of  the  state,  district,  county,  or  township,  for  which 
he  was  elected,  and  hence  his  office  did  not  become  vacant  by 
reason  of  his  absence. 

Oral  Mfiif nil  Denliil:  action  to  oust  officer.  Where  a  justice,  in 
an  action  to  oust  him  from  his  office  on  the  ground  that  ho 
vacated  the  same  by  absence  from  the  township,  files  no 
2  answer,  but  appears  at  the  trial  and  states  orally  that  he  do- 
sires  to  make  a  general  denial,  he  is  entitled  to  have  his  claim 
to  the  office  considered. 

Appeal  from  Potlawatlamie  District  Court. — IIon.  W.  R. 

Gkeen,  Judge. 

WEDXKspAY,  October  3,  1900. 

November  25,  1899,  this  action  was  commenced  to  oust 
the  defendant  from  the  office  of  justice  of  the  peace  in  and 
for  the  township  of  Neola,  in  Pottawattamie  county,  Iowa, 
and  to  establish  Riley  Clark  therein.  Judgment  was  ren- 
dered dismissing  the  petition,  and  plaintiff  appeals. — .1/*- 
firmed. 

W.  II.  Killpach  in  pro.  per. 

James  E.  Ilemsworlh  pro  sc, 

CiVKX,  J. — I.  The  defendant,  for  many  years  a  rt  si- 
dent  and  citizen  of  the  town  of  Xeola,  in  Xeola  township. 
l\^ttawattainie  county,  was  elected  and  qualified  as  a  justice 
of  th(i  peace  in  said  township.  Tie  was  agent  for  the  non- 
resident owner  of  a  certain  farm  in  ilinden  township,  in 
said  countv,  situated  a  mile  and  one-half  from  the 

t. 

1  village  of  Xeola.     Defendant  had   agreed  with   the 

owner  of  the  farm  to  re])air  the  fences  and  to  mow 
the  weeds.  The  dwelling  house  on  the  farm  being  vacant, 
the  defendant,  alK>ut  August  12,  1899,  moved  his  family  and 
all  his  personal  effects,  including  the  books  and  papers  ]>er- 
taining  to  said  office,  to  said  house  on  the  farm,  and  con- 
tinued to  live  there  until  a  few  days  after  the  general  elec- 
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tion  in  November,  1809,  M'hen  he  rcUmied  with  his  family 
and  effects  to  his  house  in  Xeola.  Before  moving  to  the* 
farm  he  rented  his  honsc  in  Neola  for  two  months,  and  gave 
possession  to  his  tenant.  The  authorities,  assuming  that  the 
office  of  justice  of  the  peace  became  vacant  by  reason  of  sai<l 
removal  of  defendant,  took  stejis  for  the  election  of  a  suc- 
cessor, and  ilr.  Clark  was  elected  and  gave  l)ond. 

IT.     Section   120(5   of  the   Code  provides   as   follows: 
"Every  civil  office  shall  become  vacant  upon  the  liappening 
of  either  of  the  following  events :    '^    *    *     (3)  The  incum- 
bent ceasing  to  be  a  resident  of  the  state,  district,  county, 
township,  city,  town,  or  ward  by  or  for  which  he  was  electe<l 
or  appointoil,  or  in  which  the  duties  of  his  office  are  to  bo 
exercised."     Did  the  defendant  cease  to  be  a  resident  of 
Xeola  township,  within  the  meaning  of  this  section?     As 
he  was  electo<l  by  and  for  that  township,  and  as  the  duties 
of  his  office  are  required  to  be  exercised  therein,  if  he  had 
ceased  to  be  a  resident  of  the  township,  within  the  meaning 
of  this  section,  clearly  the  office  was  vacant.    "The  intention 
of  the  party  and  his  acts  are  to  be  considered  in  determining 
the  question,  and  they  must  concur  in  order  to  fix  the  fact 
of  residence."     Cohen  r.  Daniels,  25  Iowa,  89.  The  defoiul- 
ant  testifier,  "My  intention  was  ahvays  to  come  back  as  so<»n 
as  the  work  was  done  "  and  in  this  he  is  corroborated  bv  the 
undisputed  facts.    True,  he  remained  beyond  the  two  months 
for  which  he  n^nted  his  house,  but  this  was,  in  part  at  least, 
because  of  his  sicknoss.     Every  person  has  a  legal  residence 
somew-hcre,  and  the  last  one  acquired  continues  until  his  acts 
and  intention  concur  to  fix  it  elsewhere.     Defendant  was  a 
resident  of  one  or  the  other  of  these  townships.     Clearly,  it 
was  not  of  Minden  township,  as  his  purpose  was  to  leavo  that 
townsliip  as  soon  as  the  temjK)rary  object  was  accomplished. 
State  V.  Mhmich,  15  Iowa,  124.     There  are  neither  acts  nor 
intention  in  this  case  to  fix  the  residence  of  the  defendant  in 
Minden  township.     Vaderpoel  v.  O'llanlon,  5^5  Towa,  24(>. 
Plaintiff  cites  Nvrjent  v.  Bales,  51  Iowa,  T7,  and  Fitzgerald 
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V.  Arel^  63  Iowa,  104,  recognizing  that  one  may  be  an  actual 
resident  of  one  place  and  a  legal  resident  of  another,  and 
contends  that  the  residence  contemplated  in  said  section  1266 
must  be  both  legal  and  actual,  and  that  defendant  became 
an  actual  resident  of  Minden  township,  and  therefore  the 
office  became  vacant,  though  he  retained  a  legal  residence 
in  Neola  township.  The  facts  in  those  cases  are  different 
from  these.  In  Nugent  v.  Bates,  supra,  the  plaintiff  ac- 
quired a  residence  in  Osceola,  Clarke  county,  Iowa.  In 
September,  1875,  he  went  to  Chicago,  and  engaged  in  busi- 
ness, intending  in  time  to  remove  his  family,  which  he  had 
left  in  Osceola,  to  Chicago,  and  to  make  that  city  his  per- 
manent home.  The  family  continued  to  reside  in  Osceola, 
and  it  was  held  that  the  plaintiff  was  properly  assessed  on 
his  personal  property  in  Clarke  county.  In  Fitzgerald  v. 
Arel,  supra,  the  defendant,  a  resident  of  Des  Moines  county, 
went  with  his  family  to  Palo  Alto  county,  intending  to  re- 
main until  he  completed  a  job  of  work  in  the  construction 
of  a  railway,  and  rented  a  house  and  set  up  housekeeping. 
It  was  held  that  he  became  an  actual  resident  of  Palo  Alto 
county,  and  might  be  sued  therein  before  a  justice  of  the 
peace,  under  a  section  of  the  statute  (section  4476,  Code) 
giving  jurisdiction,  "except  against  actual  residents  of  any 
other  county."  It  is  said  in  that  case:  "Every  case  must 
be  determined  upon  its  facts  and  with  due  regard  to  the 
object  which  the  statute  was  designed  to  accomplish."  We 
think,  in  view  of  the  temporary  purpose  and  fixed  intention 
with  which  the  defendant  went  to  Minden  township,  it  can- 
not be  said  that  he  became  either  an  actual  or  legal  resident 
of  that  township,  or  that  he  ceased  to  be  a  resident  of  Neola 
township,  within  the  meaning  of  said  section  1266.  To  so 
hold  would  be  to  say  that  every  public  officer  who,  however 
temporarily,  becomes  an  actual  resident  for  any  purpose 
without  the  territory  for  which  he  was  elected  or  appointed 
thereby  vacates  his  office.  Surely,  such  was  not  the  legis- 
lative intent 
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III.     The  defendant  filed  no  answer,  but  appeared  at 
the  trial,  and  stated  orally  that  he  desired  to  make  a  generai 
denial.     Plaintiff  now  insists  that  under  this  state  of  the 
record  the  defendant  is  not  entitled  to  have  hia  claim 
2  to  the  office  considered  by  the  court.    This  contention 

does  not  appear  to  have  been  made  on  the  trial  below, 
but,  if  it  was,  it  is  sufficient  answer  to  say  that  the  defendant 
has  brought  no  action  to  establish  himself  in  the  office,  but 
is  defending  against  this  action  to  oust  him  from  it.  The 
judgment  of  the  district  court  is  afbibmed. 

Granokr,  C.  J.,  not  sitting. 


The  State  of  Iowa  v.  Joseph  Zimmebman^  Defendant,  and 

Amos  Hoijseb,  Appellant 

Sdeoinifiiiii«A  B4iiid«  dischaboe  of  surety.  Where  an  accused  wlio 
has  given  a  recognizance  to  appear  and  answer  an  indict- 
ment, and  abide  the  court's  Judgment,  after  sentence  is  pro- 
nounced on  him,  is  immediately  taken  in  to  the  sheriff's 
custody,  and  subsequeQtIy  is  permitted  to  depart,  with  the 
'  court's  leave,  to  obtain  money  to  pay  his  fine,  the  surety  is 
discharged  from  liability  on  the  recognizance,  as  such  liability 
is  extinguished  by  the  appearance. 

Appeal   from    Linn   District    Court, — ^Hox.    William    G. 

Thompson,  Judge. 

Wednesday,  October  3,  1900. 

Defendant  Zimmerman  pleaded  guilty  to  the  crime  of 
keeping  a  gambling  house,  and  was  ordered  to  pay  a  fine 
of  $200.  He  had  given  bond  to  appear,  and  was  present 
when  judgment  was  pronounced.  Defendant  Houser  was 
surety  on  his  recognizance,  and  claims  he  was  released  in 
virtue  of  the  action  of  the  court  and  of  the  sheriff.  The 
judgment  was  pronounced  on  February  14,  1898,  and 
on  the  twenty-fourth  day  of  that  month  the  court  ordered 
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that  defendant  surrendered  himself,  on  the  twenty-fifth, 
to  perform  judgment.  Failing  to  appear,  the  court,  on  the  twen- 
ty-sixth, declared  the  bond  forfeited,  and  directed  the  county 
attorney  to  bring  suit  on  the  same.  On  May  4th  defendant 
llouser  filed  a  motion  to  set  aside  the  order  of  forfeiture. 
This  motion  was  overruled,  and  the  appeal  is  from  that  order. 
— Reversed, 

John  M,  Redmond  for  appellant  llouser. 

Milton  Remlcy,  Attorney  General,  and  Charles  A.  Van 
Yleck,  Assistant  Attorney  General,  for  the  State. 

Deemeu,  J. — The  bond  contained  the  usual  conditions 
**t(>  appear  and  answer  the  indictment,  and  abide  the  orders 
and  judgment  of  the  court,  and  not  depart  without  leav^e  ot 
same."  This  undertaking  is  a  continuing  one,  and  can  only 
be  discharged  by  tlie  surrender  of  the  accused  as  provided 
l\v  statute  (Code,  sections  5528,  5529),  or  by  obtaining  leave 
nf  court  for  the  accused  to  depart.  State  v.  Brown,  IG  Iowa, 
ol4.  There  is  no  pretense  that  llouser  surrendered  the  de- 
fendant to  the  sheriflF  in  accordance  with  the  statute,  and 
i!o  claim  that  the  court  directly  discharged  him.  It  is  said, 
liowever,  that  what  occurred  at  the  time  judgment  was  pro- 
nounced amounted  to  a  discharsfe  bv  the  court.  The  record 
discloses  the  following  facts:  Judge  Remley,  who  held  the 
term  of  court  at  which  Zimmerman  pleaded  guilty,  fixed  a 
(lay  for  sentencing  all  who  had  been  convicted  of  crime.  All 
the  prisoners  who  were  not  out  on  bond  were  brought  into 
the  court  room  by  the  sheriff,  and  were  seated  on  the  west 
side  of  the  room,  with  the  sheriff  standing  near  them.  Those 
who  were  out  on  bond  were  in  another  part  of  the  room. 
They  were  first  sentenced,  and  the  judge  said  to  the  sheriff 
that  he  wished  him  to  take  charge  of  them  as  soon  as  sen- 
tenced. Zimmerman  was  present,  and,  as  soon  as  sentenced, 
went  over,  and  took  his  seat  with  the  prisoners  who  were 
not  out  on  bond.     The  sheriff  knew  that  Zimmerman  was 
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ordered  into  his  custody.  After  the  sheriff  had  thus  taken 
Zimmerman,  the  trial  judge  gave  him  (Zimmerman)  per- 
mission to  go  and  get  the  money  with  which  to  pay  the  fine, 
and  notified  the  sheriff  of  his  order.  The  sheriff  says  that 
lie  would  not  liave  ]x>rmitted  Zimmerman  to  get  from  under 
liis  control  but  for  this  order  and  permission  of  the  court. 
The  judge  also  told  the  sheriff  that  all  who  received  their 
sentence  must  pay  their  fines  or  be  in  jail  before  court  finally 
adjourned.  Instead  of  getting  tlie  money  to  pay  his  fine, 
Zimmerman  left  the  state,  and  joined  the  "Rough  lliders." 
'Jli<  reafter,  and  before  the  adjournment  of  court,  an  order 
Avas  made  requiring  Zimmerman  to  appear,  and  surrender 
himself  to  perform  judgment.  As  he  did  not  appear,  tho 
order  of  forfeiture  was  entered.  The  aj>pearance  docker 
shows  the  satisfaction  and  cancellation  of  the  bail  l)ond  on 
the  dav  Zimmerman  was  sentenced.  The  bond,  as  we  have 
said,  was  in  the  statutory  form,  conditioned  to  "appear  and 
answer  the  indictment,  and  submit  to  the  order  and  judgment 
of  said  court,  and  not  depart  Avithout  leave  of  same.''  Such 
a  l)ond  does  not  obligate  tlie  surety  to  pay  the  fine  imposed. 
Jn  a  sense,  the  surety  is  simply  a  jailer  for  the  defendant, 
charged  with  the  duty  of  producing  him  when  his  personal 
])resence  is  required,  or  of  surrendering  him  in  execution  of 
the  judgment.  When  once  that  duty  is  performed,the  liability 
of  the  surety  is  extinguished.  And  whenever  the  court  orders 
a  defendant  out  on  bail  into  the  custody  of  the  sheriff  in 
execution  of  the  judgment  pronounced  against  hin\,  and  the 
sheriff,  in  pursuance  of  that  order,  tak(s  ^nisscssion  of  the 
])risoner,  the  liability  of  the  surety  ceasc^s,  for  he  has  lost 
all  control  of  his  principal,  and  can  no  h)iigor  direct  his 
movements.  In  the  instant  case  there  can  be  no  doubt  that 
the  court  ordered  Zimmerman  into  the  cu?itody  of  the  sheriff, 
in  execution  of  the  judgment,  and  that  the  sheriff  took  him 
into  custody  pursuant  to  that  order.  His  subsequent  depart- 
ure was  with  leave  of  court,  for  the  purpose  of  obtaining 
the   monev   wherebv   to    i)av   \m    line,    and   there    was   no 
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breach  of  the  conditions  of  the  bond  in  his  failiue  to  return. 
The  surety  did  not  undertake  to  return  Zimmerman  after 
his  departure,  with  leave  of  court,  under  the  circumstances 
disclosed  by  the  record  before  us.  In  Moorehead  v.  State,  38 
Kan.  Sup.  489  (16  Pac.  Rep.  957),  where  a  defendant  in 
a  criminal  case  was  present  when  sentence  was  pronounced 
against  him,  and  was  immediately  thereafter  taken  into  the 
custody  of  the  sheriiF,  and  thereafter  departed  with  leave  of 
the  court  and  the  sheriiF,  it  was  held  that  the  surety  on  a 
bond  conditioned  that  he  would  appear  on  the  first  day  of 
the  regular  teran,  and  not  depart  the  same  without  leave,  was 
discharged.  The  court,  by  Horton,  J.,  said :  "If  these  are 
the  facts,  then  his  surety  is  discharged  from  liability  on  the 
recognizance,  as  it  is  not  conditioned  that  the  defendant  or 
his  surety  should  pay  or  satisfy  the  judgment."  See,  also, 
McOarry  v.  State,  37  Kan.  0  (14  Pac.  Rep.  491;  Com,  v. 
Colenum,  2  Mete.  (Ky.)  382 ;  Lyons  v.  State,  1  Blackf.  809 ; 
Towns  V,  Hale,  2  Gray  (Mass.),  199,  also  adds  some  support 
to  our  conclusions.  The  cases  relied  on  by  the  attorney  gen- 
eral are  not  in  point.  In  each  of  them  the  surety  was  claiming 
a  discharge  by  reason  of  his  surrender  of  the  defendant,  and 
in  each  it  was  held  there  was  no  discharge,  because  the  surety 
had  not  complied  with  the  statutes  relating  thereto.  See 
Staie  V,  Kraner,  60  Iowa,  576 ;  State  v,  Baldwin,  78  Iowa, 
738.  The  trial  court  should  have  set  aside  the  order  of  for- 
feiture, and  its  order  is  reversed. 

Granger,  C.  J.,  not  sitting. 


112         8 

}^ "^^l  The  State  of  Iowa  v.  Earl  Coffmatt,  Appellant 

Scdnctlmi:  false  and  deceptive  PROMrsEs  EssEXTrAi..  In  a  prose- 
imtlon  for  seduction  it  is  vital  for  the  state  to  prove  the  cir- 
cumstances under  which  prosecutrix  yielded,  and  that  the 
promises  relied  on  were  false  and  deceptive.  Hence,  it  was 
prejudicial  error  to  charge  that  even  though  the  defendant  had 
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sexual  Intercourse  with  the  prosecutrix,  and  she  was  at  the 
time  of  previous  chaste  character,  yet,  unless  she  yielded  her 
person  by  reason  of  some  art,  promise,  or  deception  practiced 

1  on  her,  there  can  be  no  conviction,  but  the  character  of  such 
arts  and  deception  are  not  so  important  as  the  eftect  they  may 
have  had  on  her  mind,  nor  is  the  manner  in  which  her  ruin 
was  accomplished  important  and  that  if  the  arts,  promises,  and 
deceptions  practiced  on  her,  under  all  circumstances,  con- 
sidering her  age,  habits  of  life,  and  experience,  were  such  as  to 
induce  her  to  surrender  herself  to  the  defendant,^  then  the 
evidence  on  this  point  was  sufficient 

Corroboration:     Birth  of  child.    In  a  prosecution  for  seduction,  an 
instruction   that    evidence    that   the    prosecutrix    gave    birth 

2  to  a  child  was  corroborative  of  her  testimony  was  erroneous, 
since  it  in  no  way  connected  the  defendant  with  the  commis- 
sion of  the  crime. 

Appeal  from  Keokuk  District  Court. — ^Hon.  John  T.  Scott^ 

Judge. 

Thubsday,  October  4,  1900. 

The  defendant  was  convicted  of  the  crime  of  seduction, 
and  appeals. — Reversed. 

C.  H.  Mackey  and  D.  W.  Hamilton  for  appellant. 

Milton  Remley,  Attorney  General,  and  Chas.  A.  Van 
Vleck,  Assistant  Attorney  General,  for  the  State. 

Sherwin,  J. — The  seventh  paragraph  of  the  court's 
charge  to  the  jury  is  as  follows:  "(7)  Even  though  the 
defendant  had  sexual  intercourse  with  the  prosecutrix,  as 

by  her  claimed,  and  she  was  at  the  time  of  previously 
1  chaste  character,  yet,  unless  she  yielded  her  person 

to  the  defendant  by  reason  of  some  art,  promise,  or 
deception  practiced  upon  her  by  him,  there  can  be  no  convic- 
tion ;  but  the  kind  and  character  of  these,  however,  are  not 
so  important  as  the  effect  they  may  and  did  have  upon  her 
mind,  if  any ;  nor  is  it  important  as  to  the  manner  in  which 
her  ruin  was  jiccomplished.  If  the  arts,  promises,  or  decep- 
tions testified  to  by  the  prosecuting  witness  were,  in  fact. 
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practiced  upon  lier  and  these,  under  all  the  circumstances, 
considering  her  age,  habits  of  life,  experience  in  the  ways  of 
the  world,  and  all  the  surroundings,  were  such  as  Avcre  rea- 
sonably calculated  to  deceive  her,  and,  in  fact,  did  deceive 
her,  and  she,  believing  them,  was  induced  to,  and  did,  sur- 
render herself  to  the  defendant,  and  sexual  intercoui*se  re- 
sulted therefrom  and  by  reason  thereof,  then  the  evidence 
is  sufficient  uix)n  tliis  point."    It  is  claimed  by  the  defendant 
tliat  the  necessary  element  of  "deception''  is  omitted  from 
this  instruction.     Taken  as  a  whole,  the  leaal  mind  w^ould 
jjrcbably  understand  from  it  that  the  promises  therein  re- 
ferred to  must  have  been  false,  and  consequently  deceptive, 
and  that  the  court  only  intended  to  instruct  the  jury  that 
the  exact  nature  of  the  arts,  promises,  and  deceptions  Avere 
not  as  important  as  the  fact  that  the  seduction  was  accom- 
])lished  by  the  use  of  artifice,  false  promise,  and  deception. 
To  the  average  juror,  however,  the  instruction  may  not  have 
conveyed  or  left  the  same  impression.     It  directed  the  jurors 
tliat  the  "kind  and  character"  of  the  arts,  promises,  and  de- 
ception were  of  secondary  imjx)rtance,  and  that  the  manner 
in  which  the  ruin  of  the  prosecutrix  was  accomplished  was 
nf  no  importance.     Xeither  of  these  pro]X)sitions  announce* 
the  correct  rule  of  law.    It  was  of  vital  importance  to  prove 
the  circumstances  under  which  she  yielded  her  |x»rson  to  the 
defendant.     It  Avas  the  vital  question  for  the  jury  to  deter- 
mine from  the  evidence  before  it.     It  was  of  equal  impo't- 
ance  that  the  promises  relied  u])on  be  shown  to  he  false,  and 
hence  deceptive.     Siai<*  r,  Ilamann,  101>  Iowa,  040.     Tnie 
it  is  that  the  concluding  ])art  of  the  instruction  stated  to  the 
jury  the  correct  consequences  which  woidd  follow  deception, 
arts,  and  promises,  but  the  jury  may  have  given  weight  to 
the  positive  language  heretofore  referred  to,  and  may  have 
been  misled  thereby,  to  the  prejudice  of  the  defendant.    For 
tliis  reason  the  instruction  was  erroneous. 

In  an  instruction  covering  the  corrol)oration  required 
by  the  law,  the  court  told  the  jury  that  evidence  that  a  child 
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Avas  born  to  the  prosecutrix  was  properly  corroborative.  This 
Avas  error.  The  corroboration  required  by  the  statute  is 
such  as  tends  to  connect  the  defendant  with  the  commission 
of  the  crime.  The  fact  that  a  crime  has  been  committed  may 
l)e  fully  established  by  the  testimony  alone  of  the  prosecuting 
witness.  State  v.  Smith,  84  Iowa,  522 ;  State  v.  McCUntic, 
73  Iowa,  GC3.  The  fact  that  an  illegitimate  child  has  bee3\ 
l)om  might  tend  to  prove  seduction,  but  it  does  not  of  itself 
tend  in  any  way  to  connect  a  particular  person  with  that 
crime.  State  v,  McGinn,  109  Iowa,  641.  For  the  errors 
]>oiutcid  out,  the  case  is*  reversed,  without  considering  the 
.sufficiency  of  the  evidence. — ^Reversed. 

Granger,  C.  J.,  not  sitting. 


W.  n.  Mereness  (as  Administrator  of  the  Estate  of  Isaac  Ji^  n 
Mereness,  Deceased),  Appellant,  v.  The  First  Na-  m  III 
TioNAL  Bank  of  Charles  City,  Iowa.  uw  Ji 

Statute  of  Limltatlong:    accrual  of  action:     Certificate  of  deposit.    U|g  JJ 

1  As  a  demand  certificate  of  deposit  is  in  effect  a  promissory 
note,  limitations  begin  to  run  against  the  same  from  the  date 
thereof. 

Tolling:  Fraud  and  concealment.  Where  an  administrator  de- 
manded of  a  bank  a  sum  claimed  by  him  to  be  due  his  in- 
testate on  a  lost  certificate  of  deposit,  and  the  cashier  of  the 

2  bank  informed  him  that  it  did  not  appear  from  the  books  of 
the  bank  that  it  was  indebted  to  his  intestate,  such  statement, 
though  knowingly  false,  was  not  such  fraud  or  concealment 
as  to  toll  the  statute  of  limitations  as  to  the  certificate. 

Death  or  creditor.    The  running  of  the  limitations  against  a  cer- 

3  tificate  of  deposit  was  not  interrupted  by  the  death  of  the 
holder  of  the  certificate. 

Appeal  from  Floyd  District  Coiu*L — Hon.   C.  II.  Kelly, 

Judge. 


Thursday,  October  4,  1900. 
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The  petition  was  filed  October  19,  1895,  alleging  that 
on  April  12,  1881,  Isaac  Mereness  deposited  with  defend- 
ant $1,000.00,  for  which  it  issued  a  demand  certificate  of 
deposit,  since  lost;  that  said  Mereness  died  October  10, 
1888,  and  plaintiff  was  appointed  administrator  of  his 
estate  in  May,  1889 ;  thai;  plaintiff  demanded  of  defendant 
the  money  due  on  said  certificate  in  June,  1889,  whereupon 
he  was  falsely  informed  by  defendant's  cashier  and  president 
that  there  was  no  money  due  said  Isaac  Mereness  on  said 
certificate,  or  his  representative,  and  refused  payment;  that 
said  misstatement  was  knowingly  made,  for  the  purpose  of 
preventing  plaintiff  from  collecting  the  same;  that  to  a 
written  inquiry  addressed  the  cashier  he  responded  the  same^ 
year  that  he  had  made  an  examination  of  the  books  of  the 
bank,  and  could  find  no  money  to  the  credit  of  said  Mereness, 
or  belonging  to  him  or  his  heirs,  and  requested  plaintiff  to 
look  the  matter  up,  whereas  he  knew  said  books  showed  a  de- 
posit of  one  thousand  dollars  due  and  owing  to  said  Mereness 
or  his  representative,  and  made  the  communication  with  an 
intent  to  mislead  and  deceive  plaintiff  and  conceal  irom  him* 
the  facts;  that  plaintiff  discovered  the  truth  hut  a  few 
months  prior  to  bringing  this  action,  and  he  asks  judgment 
for  the  $1,000.00,  with  interest  from  date  of  deposit.  The 
defendant's  demurrer  that  the  cause  of  action  appeared 
to  be  barred  by  the  statute  of  limitations  was  sustained.  From, 
judgment  dismissing  the  petition,  plaintiff  appeals. — Af- 
firmed. 

Springer  &  Clary  for  appellant. 

Ellis  &  Ellis  for  appellee. 

Ladd,  J. — In  the  early  case  of  Bean  v,  Bri/^gs,  1  Iowa, 
488,  this  court  held  a  time  certificate  of  deposit,  in  the  usual 
form,  n^otiable,  for  that  it  possessed  all  the  characteristics 
of  a  promissory  note.     Story  defines  a  "promissory  note'' 
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to  be  "a  written  engagement  by  one  person  to  pay  another 
person,  therein  named,  absolutely  and  unconditionally  a  cer- 
tain sum  of  money  at  a  time  specified  therein."    Story,  Notes, 

section  1.  The  ordinary  certificate  of  deposit  is 
1  precisely  within  this  definition,  and  it  is  generally 

held  that  such  certificates  are,  in  effect,  promissory 
notes,  and  governed,  with  certain  exceptions,  by  the  same 
rules.  Klauber  v,  Biqger staff,  47  Wis.  551  (3  N.  W.  Rep. 
357) ;  Bavik  v.  Brown,  45  Ohio,  St.  39  (39  Am.  St.  Rep. 
527) ;  Institvie  v.  Weedon,  18  Md.  320  (81  Am.  Dec.  603)  ; 
note  to  O'Neill  v.  Bradford,  42  Am.  Dec.  575 ;  5  Am.  &  Eng. 
Enc.  Law  (2d  ed.)  803,  and  cases  collected.  The  decisions 
reaching  a  contrary  conclusion  seem  to  rest  on  the  peculiar 
wording  of  particular  certificates.  See  Patterson  v.  Poin- 
dexter,  6  Watts  &  S.  227,  40  Am.  Dec.  554;  O'Neiil  r.  Brad- 
ford, Supra.  The  exceptions  referred  to  relate  to  the  neces- 
sity of  a  demand  before  suit  may  be  maintained  or  the  stat- 
ute of  limitations  begins  to  run.  The  cases  so  holding  seem 
to  rest  on  the  theory  that  the  transaction  not  alone  creates  a 
dobt  against  the  drawer  of  the  certificate,  but  is  also  in  the 
nature  of  a  bailment, — in  contemplation  of  law  a  deposit,  and 
not  a  loan, — and  hence  that  demand  is  essential  before  the 
holder  is  entitled  to  the  return  of  his  money.  Payne  v. 
Gardiner,  29  N.  Y.  146  (divided  court)  ;  Bellows  Falls  Bank 
V.  Ruiland  Co.  Bank,  40  Vt.  377;  Broum  v.  McElroy,  52 
Ind.  404;  Hunger  v.  Bank  85  N.  Y.  580;  McOough  v. 
Jamison,  107  Pa.  St.  336 ;  Schute  v.  Bank,  136  Mass.  487. 
The  settled  doctrine  of  this  court,  however,  seems  to  be  that, 
when  a  person  deposits  money  in  a  bank  in  the  usual  course 
of  business,  he  loans  it  to  the  bank,  which  becomes  his  debtor 
to  the  amount  of  deposit,,  and  not  his  bailee  therefor.  Lowry 
V.  Polk  County,  51  Iowa,  50 ;  Long  v.  Emsley,  57  Iowa,  11. 
See  cases  collected  in  3  Am.  &  Eng.  Enc.  Law,  826.  The 
title  to  the  money  passes  to  the  bank,  and  becomes  subject 
to  its  absolute  control  The  depositor  cannot  lay  elaim  to 
the  specific  money,  nor  can  he  maintain  an  action  in  replevin 
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or  trover  therefor.  His  sole  remedy  is  assumpsit.  A  prom- 
issory note  payable  on  demand  is  due  presently,  and  the 
statute  of  limitations  begins  to  run  from  its  date.  See  note 
to  Merrill  r.  Todd,  80  Am.  Dec,  243. 

Why  a  different  rule  should  be  applied  to  a  contract 
held  to  be  an  exact  equivalent  of  such  a  note  we  are  unable 
to  discover.  Certificates  of  deposit  in  the  usual  form  arc  no 
more  nor  less  than  promissory  notes  by  the  banks  issuinir 
them,  and,  if  there  is  any  valid  reason  for  declaring  the  one 
due  at  its  date  and  the  other  only  on  demand,  this  has  not 
been  disclosed  by  the  very  eminent  courts  making  such  a 
distinction.  The  reasoning  of  Payne  v.  Gardiner,  29  N.  Y. 
14G,  is  quite  as  persuasive  when  applied  to  a  demand  note. 
There  appears  to  be  no  tenable  ground  for  not  applying  the 
rule  pertaining  to  promissory  notes  payable  on  demand,  and 
holding  that  the  statute  of  limitations  commenced  to  nm  ar 
tho  date  of  this  certificate.  Curran  v.  Wilier,  G8  Wis.  10 
(:31  N.  W.  Rep.  705)  ;  Milchell  v.  Easton,  37  Minn.  335  (3:? 
X.  W\  llep.  910)  ;  Tripp  v.  Curlenius,  36  ifich.  494;  Bnim- 
magin  v,  Tallanl,  29  Cal.  504;  Lynch  v.  Gohhmilh,  64  Ga. 
42 ;  Hunt  v.  Divine,  37  111.  137.  See  First  Nat,  Bank  of 
Rapid  City  v,  Secnrily  Nat.  Bwnic  of  Sioux  City,  34  Neb. 
71,  15  L.  R.  A.  380,  and  note  11  (s.  c.  51  IsT.  W.  Rep.  305). 

II.  It  is  the  settled  doctrine  of  this  state  that,  when? 
a  party  against  whom  a  cause  of  action  has  accrued  in  favor 
of  another  by  actual  fraudulent  concealment  prevents  such 
other  from  obtaining  knowledge  thereof,  the  statute 
2  of  limitations  will  begin  to  run  from  the  time  the 

right  of  action  is  discovered  or,  by  the  exercise  of 
ordinary  diligence,  might  have  b^en  discovero<l.  District 
T'p,  V,  French,  40  Iowa,  601 ;  FindJey  v,  iitewart,  46  Iowa, 
(>55 ;  Bradford  t>.  McCorniich,  71  Iowa,  129  ;  Wilder  v.  Sccor^ 
72  Iowa,  161 ;  Carrier  v.  liailway  Co,,  79  Iowa,  80.  See  note 
to  Shellenberger  v, Ransom,  31  Xeb.  61,  25  L.R.A.  566  (s.  c. 
47  N.  W.  Rep.  700).  As  we  have  seen,  the  action  accrued  at 
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the  time  the  money  was  deposited,  October  12,  1881,  and, 
as  no  fraud  against  deceased  is  clicirged,  the  statute 
3  commenced  to  run  at  that  time.     It  was  not  inter- 

rupted by  his  death.  Grether  v.  Clark-,  75  Iowa,  380  ; 
Murphy  V.  Railway,  80  Iowa,  26.  And,  generally,  the  stat- 
ute may  not  be  suspended  after  beginning  to  run.  Black  i\ 
Boss,  110  Iowa,  112.  There  are  exceptions  to  this  rule,  as 
when  no  opportunity  is  afforded  to  resort  to  the  courts,  as  in 
case  of  war.  Amy  v.  Watertown,  130  U.  S.  320  (0  Sup.  Ct. 
Rep.  530,  32  L.  Ed.  953),  or  absence  from  the  state  (sec- 
tion 345,  Code).  But  we  have  discovered  no  case  holding 
that  deception  by  the  party  liable  will  toll  tlie  statute.  Here 
what  is  alleged  to  have  been  said  and  written  amounted  to 
no  more  than  a  denial  of  liability,  and  tliat  evidence  thereof 
existed  in  the  books  of  the  bank.  The  doeoascd  must  have 
known  otherwise,  and  plaintiff  acquired  the  Vight  of  action 
as  liis  representative  within  eight  jears  after  it  liad 
accrued.  Surely,  under  such  circumstances,  the  claim  of 
tlio  reputed  debtor,  though  knowingly  false,  that  he  owed 
nothing,  and  had  no  evidence  to  the  contrary,  furnished  no 
reason  or  excuse  to  the  creditor  for  not  instituting  suit  within 
the  statutory  period. — Affirmed. 

Graxger,  C.  J.,  not  sitting. 


The  State  of  Iowa  v.  S.  E.  Carter,  ApptiUant. 

Fftlse  PretenRes:    niAiuTABLE  giitts.    Obtaining  money  as  a  charlta- 
]1    ble  gift,  by  false  pretenses,  is  a  false  pretense. 

IxDrcEMENT.  On  a  prosecution  for  obtaining  a  signature  to  a  bank 
check  by  false  and  fraudulent  representations,  it  is  not  ncces- 

10  sary  that  the  false  pretenses  be  the  sole  inducement  to  the 
obtaining  of  the  check,  but,  if  they  had  material  or  controlling 
influence,  they  are  sufficient. 

Materiality.    Wherd  defendant,  charged  with  obtaining  signature 
1    to  a  bank  check  by  false  and  fraudulent  representations,  stated 
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to  the  person  who  signed  the  check  that  he  had  bought  a  team; 
10  that  he  had  Just  learned  that  it  was  mortgaged  and  that  the 
mortgage  must  be  immediately  redeemed;  that  he  had  not 
sufficient  money  to  malce  the  redemption;  and  that  without 
the  sum  of  $35.00  he  would  lose  the  property  purchased,  or 
the  amount  paid  thereon, — and  such  person  relied  thereon, — 
the  pretenses  were  material. 

Indictment:  Charge  in  alternative.  Where  an  indictment  for  ob- 
taining the  signature  to  a  bank  check  by  false  and  fraudulent 
4  representations  purports  to  give  the  statements  and  repre- 
sentations made  by  defendant,  it  is  not  inyalidated  by  the  fact 
that  some  of  such  statements  and  representations  are  in  the 
alternative,  and  are  so  stated. 

Reliance.  An  indictment  for  obtaining  a  signature  to  a  bank  check 
by  false  representations,  which  charges  the  person  who  signed 
3  the  check  believed  the  representations  were  true,  and  that  he 
would  not  have  signed  or  delivered  it  to  defendant  had  it  not 
been  for  representations  so  falsely  and  fraudulently  made, 
sufficiently  charges  that  the  signer  relied  on  the  alleged  false 
representations. 

Description  of  thing  ol>tained.  An  indictment  charging  that  the 
defendant,  by  false  representations,  obtained  the  signature 
of  M.  to  a  written  instrument  commonly  called  a  "bank  check,'* 
the  false  making  of  which  would  be  punished  as  forgery,  "for 
the  sum  of  $35.00,  and  the  said  M.  did  then  and  there  draw 
2  and  sign  said  bank  check,  and  deliver  the  same  to  said  de- 
fendant," sufficiently  describes  the  instrument. 

Evidence:  Timely  objection.  Where,  on  a  prosecution  for  obtain- 
ing the  signature  to  a  bank  check  by  false  representations, 
evidence  that  the  defendant  made  similar  representations  to  a 
certain  other  person  and  procured  $25.00  from  him  by  reason 
thereof,  is  improperly  admitted  without  proof  of  the  falsity 
7  of  such  representations,  a  motion  to  strike  was  not  too  late, 
since,  if  followed  by  proof  of  the  falsity  of  the  representations, 
the  evidence  would  have  been  material,  and  until  it  appeared 
that  it  would  not  be  so  followed,  objections  thereto  would  have 
been  overruled. 

Corpus  ukkacti.  Where,  on  a  prosecution  for  obtaining  a  signature 
to  a  bank  check  by  false  and  fraudulent  representations,  the 
5  statements  and  representations  charged  are  established,  their 
falsity  appears,  and  it  is  shown  that  the  signer  relied  thereon 
and  was  induced  thereby  to  sign  and  deliver  the  check,  the 
corpus  delicti  is  sufficiently  proved. 
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SiMiLAB  BEPBESENTATiONs:  FalHty  e$8€ntiaJ,  On  a  prosecution  for 
obtaining  a  signature  to  a  bank  check  by  false  representations. 
6  evidence  that  the  defendant  made  similar  representations  to 
a  certain  person,  and  procured  125.00.  from  him  hy  reason 
thereof,  which  he  never  repaid,  is  inadmissible,  In  the  absence 
of  proof  that  such  representations  were  false. 

Pjcovince  of  jury.  Where,  on  a  prosecution  for  obtaining  the  sig- 
S  nature  to  a  bank  check  by  false  representations,  defendant  in- 
troduced no  evidence  and  the  case  was  submitted  on  the  state's 
9  evidence,  an  instruction  that  the  "proof  shows  beyond  all 
controversy  that  said  M.  signed  said  check  at  the  time  named 
in  the  indictment"  is  erroneous. 

Reliance;  Jury  question.  Where,  on  a  prosecution  for  obtaining 
a  signature  to  a  bank  check  by  false  and  fraudulent  represen- 
tations,  the   question   was   whether   or   not   the   person    who 

10  signed  the  check  was  defrauded  by  the  statements  made  to 
him,  and  was  induced  thereby  to  sign  the  check,  it  was  prop- 
erly submitted  to  the  jury. 

Appeal   from    Warren   District    Court, — TTox.    James    D. 

Gamble,  Judge. 

Thuksday,  Octobeu  4,  1900. 

Defexdant  was  indicted,  tried,  and  convicted  of  the 
crime  of  obtaining  the  signature  to  an  instiiiment  by  false 
and  fraudulent  representations,  and  from  the  sentence  im- 
posed appeals. — Reversed. 

Bowen  &  Brochett  for  appellant. 

Milton  Remlcy,  Attorney  Gteneral,  for  the  State. 

Dbemer,  J. — The  state  claims  that  defendant  procured 

from  one  J.  L.  IMiller  a  check  for  $35.00,  drawn  on  the 

Indianola  Bank,  by  falsely  and  fraudulently  representing 

that  he  (defendant)  had  been  to  St.  Charles,  Iowa, 

1  and  had   bought   a    team   of  one   Clanton;   that    he 

had  just  learned  that  tlie  team  was  mortgaged,  and 

that  the  mortgage  must  be  immediately  redeemed ;  that  he  had 

not  suflScient  money  with  which  to  make  redemption;  and 

that  without  the  sum  of  $85.00  lie  would  lose  the  property 

purchased  or  the  amount  paid  thereon. 
Vol.  112  Iowa— 2. 
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The  first  point  made  by  appellant  is  that  the  indictment 

is  not  sufficient,  because  the  check  is  not  copied  or  set  out 

at  length  therein.     The  indictment  charges  that  defendant 

obtained  Miller's  signature  to  a  bank  check  for  the 

2  sum  of  $35.00,  and  concludes,  *^a  more  specific  de- 
scription of  said  check  being  unknown  to  this  grand 

jury."  Ordinarily,  this  would  be  a  sufficient  excuse  for 
not  setting  forth  the  instrument  in  haec  verba,  even  if 
an  exact  copy  was  required.  But  it  is  said  that  the 
county  attorney  had  access  to  the  check  at  and  prior  to  the 
time  he  drew  the  indictment,  and  that  this  fact  is  fatal.  Con- 
ceding, for  the  purposes  of  the  case,  that  the  allegations  of 
want  of  knowledge  of  the  description  of  an  instrument  re- 
ferred to  in  an  indictment  may  be  contradicted,  yet  we  do  not 
think  it  necessary  to  set  forth  a  copy  of  the  check.  Such  a  de- 
scription must  bo  given,  however,  as  will  suffice  to  identify  it 
with  accuracy  and  certainty  when  offered  in  evidence.  Com. 
v.  Coe,  115  Mass.  481.  The  indictment^  as  wo  have  seen, 
charges  that  defendant  obtained  the  signature  of  J.  L.  Mil- 
ler to  a  written  instrument  commonlv  called  a  "bank  check/' 
the  false  making  of  which  would  be  punished  as  forgery, 
"for  the  sum  of  thirty-five  dollars,"  and  the  "said  J.  L.  Mil- 
ler did  then  and  there  draw  and  sign  said  bank  check,  '*'  '•'*  *"* 
and  deliver  the  same  to  said  S.  E.  Carter.^'  Tliis,  to  our 
minds,  is  a  sufficient  description  of  the  instrument.  Bonhrll 
V.  Stale,  C4  Ind.  498,  relied  on  by  appellant's  counsel,  dif- 
fers from  the  instant  case  in  this:  tliat  in  the  Boniiell  Case 
the  date  of  the  check  was  not -given,  nor  did  it  appear  who 
made  or  executed  the  same.  Com,  r.  Breitiai,  100  Mass.  20G. 
supi>orts  our  conclusions. 

Again,  it  is  said  the  indictment  does  not  charge  that 

Miller  relied  on  the  alleged  false  representations.    It  charges 

that  Miller  believed  the  same  were  true,  and  that  ho  would 

not  have  signed  the  check,  nor  delivered  it  to  defend- 

3  ant,  had  it  not  been  for  the  n^presentations  so  falsely 
and  fraudulently  made.     This  was  sufficient     State 

V.  McConkey,  40  Iowa,  490 ;  People  i\  Jacobs,  35  Mich.  36, 
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Again,  it  is  said  that  the  representations  arc  charged 

in  the  alternative,  and  do  not  relate  to  any  material  past 

or  present  fact.    Xeither  of  tliese  objections  is  tenable.     Tlic 

indictment  pnrports  to  give  the  statements  and  rep- 

4  resentations  made  by  defendant,  and  if  it  be  con- 
ceded that  some  of  these  were  in  the  alternative,  and 

were  so  stated,  it  does  not  invalidate  it.  The  representations 
(*harged  were  of  a  past  event,  and  some  of  them  were  nir.- 
terial  as  will  hereafter  appear. 

IT.     The  corpus  delicti  was  sufficiently  proven.     The 
statement  and   representations  charged   were   estab- 

5  lished,  th^ir  falsity  appears,  and  it  is  also  shown  that 
Miller  relied  thereon,  and  was  induced   therebv  to 

sign  and  deliver  the  check. 

III.  The  state  offered  evidence  to  show  that  de- 
fendant made  somewhat  similar  representations  to  one 
M.  W.  Miller,  and   procured  $25.00  from  him  by  reason 

thereof,  which  he  has  never  repaid.  In  State  v, 
0  Leivis,  06  Iowa,  298,  we  quoted  with  approval  from 

7  Am.  &  Eng.  Enc.  Law,  780,  as  follows :  '*It  is  now 
generally  held  that,  for  the  purpose  of  proving  the 
intent,  evidence  of  similar  pretenses,  made  about  the 
time  and  in  the  same  neighborhood  to  other  per- 
rons, of  the  pretenses  allege<l  in  the  indictment, 
may  be  introduced.''  The  representations  made  to  M.  W. 
Miller  were  sufficiently  connected  in  point  of  time  to  be 
admissible  under  this  ruV,  and,  had  it  been  siio\^ti  that 
they  were  false,  there  would  have  been  no  error  in  receiving 
them  in  evidence.     But  there  was  no  proof  whatever  that 

they  were  false,  and  defendant's  motion  to  exclude 
7  should  have  been  sustained.  The  attorney  general's 

contention  that  objection  should  have  been  made  to  the 
questions  that  elicited  the  evidence,  and  that  the  motion  to 
strike  came  too  late,  is  without  merit.  When  the  evidence* 
was  offered  it  was  not  necessarily  objectionable.  If  fol- 
lowed by  proof  of  the  falsity  cf  the  representations,  it  would 
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have  been  material,  and,  until  it  appeared  that  it  would  not 
be  so  followed,  defendant's  objections  would  have  been  over- 
ruled.     Wilkins  v.  Insurance   Co,,   57   Iowa,   529, 
8  relied  on  by  the  state,  is  not  in  point.     It  is  true 

defendant  moved  for  a  verdict  on  the  evidence  ad- 
duced by  the  state.  But  it  also  appears  that  he  offered  no 
evidence,  and  that  the  case  was  submitted  on  the  evidence 
introduced  by  the  state.  The  case  comes  to  us  on  exceptions 
to  the  rulings  on  the  motion  to  exclude  the  evidence  relating 
to  similar  transactions  to  that  with  which  defendant  is 
charged,  and  on  exceptions  to  an  instruction  to  the  effect 
that  such  evidence  was  admissible  on  the  question  of  intent. 
In  the  Wiikins  Case  the  court  overruled  defendant's  de- 
murrer to  the  evidence,  and  rendered  judgment  for  plaintiffs, 
and  the  appeal  was  from  that  ruling.  The  case  was  sub- 
mitted to  the  jury,  and  no  question  was  presented  on  appeal 
save  the  sufficiency  of  plaintifTs  evidence. 

IV.     The  court  instructed  that  the  "proof  shows  be- 
yond all  controversy  that  the  said  J.  L.  Miller  signed  said 
chock  at  the  time  named  in  the  indictment"     This  was 
clearly  erroneous.    State  v.  lAghtfoot,  107  Iowa,  844. 
0  As  defendant  introduced  no  evidence,  the  court  might 

as  well  have  said  that,  as  there  was  no  contradiction 
in  the  evidence,  all  the  elements  of  the  crime  were  estab- 
lished. This,  of  course,  it  could  not  do.  What  it  did  do  was 
no  less  objectionable. 

V.     Lastly,    it   is   said   that    the   representations    made 
by  defendant  were  not  material,  and  that  if  true  they  would 
have  been  of  no  advantage  to  the  party  defrauded.    To  make 
out  the  offense,  it  must  be  shown  that  the  pretense  was  of  a 
past  event  or  existing  fact,  that  it  was  false,  calculated  to 
deceive,  and  was  believed  arid  relied  on  by  the  party 
10         defrauded.     State   v.   Montgomery,   56   Iowa,   195. 
The  question  as  to  whether  or  not  Miller  was  de- 
frauded by  the  statements  made  to  him,   and  was 
induced  thereby  to  sign  the  check,  was  properly  submitted 
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to  the  jury.  Defendant  made  the  statements  relating  to  the 
purchase  of  the  team  and  other  property,  and  the  eristence 
of  a  mortgage  on  the  same,  and  the  time  redemption  would 
expire,  for  the  purpose  of  inducing  Miller  to  execute  the 
elieck,  and  if  lie  (Miller)  relied  thereon  the  jury  was  justi- 
fied in  finding  that  the  pretenses  were  material.  It  is  not 
nc^cossary  that  the  false  pretenses  be  the  sole  inducement  to 
the  obtaining  of  the  check.  If  they  had  a  material  or  con- 
trolling influence  in  inducing  the  delivery  of  the  cheeky  they 
are  sufficient.  State  v,  Fooks,  05  Iowa,  196.  State  v.  Nine, 
105  Iowa,  131,  relied  on  by  appellant,  is  not  in  point,  as  an 
examination  will  show.  A  false  representation  by  defendant 
of  his  means  or  resources,  or  as  to  his  ownership  i>f  projx^rty, 
or  as  to  the  amount  of  his  indebtedness,  may  be  a  false  pre- 
tense. State  V.  Fooks,  supra.  The  pecuniary  test  sug- 
gested by  defendant's  counsel  is  not  always  correct. 
11  In  Massachusetts  it  is  expressly  held  that  obtaining 
money  as  a  charitable  gift  by  false  pretenses  i>  an 
offense  under  the  statutes  of  that  state,  which  are  almost 
identical  with  our  own.  Com,  v,  Whitcomb,  107  Mass.  4S(J. 
See,  also,  State  v.  Matthews,  91  N.  C.  635.  This,  we  think, 
is  the  correct  rule,  notwithstanding  the  discordant  tone  of 
some  of  the  cases  from  other  states.  The  reasons  for  pro- 
tecting persons  who  part  with  their  money  from  motives  of 
benevolence  are  as  strong  as  those  for  protecting  persons  who 
part  with  it  from  self-interest.  Charity  should  be  protected 
as  well  as  trade.    For  the  errors  pointed  out  the  judgment  is 

BEVER8ED. 

Granger,  0.  J.,  not  sitting. 


Dickinson  County  and  The  Board  of  Supervisors  there-      |n38  433| 

OF,  Appellants,  v.  D.  S.  Fouse. 

IctiM  to  8«tUe  BMB^ariea:       parties:     Counties,     Under   Code, 
section  4228.  providing  that  a  land  owner  may  maintain  action 
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in   the   district   court   to   establish    disputed   boundaries,    and 

1  that  if  a  public  road  is  affected  the  county  shall  be  made  de- 
fendant, a  county  cannot  maintain  proceedings  to  settle  bounda- 
ries of  a  county  road,  crossing  defendant's  land,  such  right 
being  confined  to  the  owner  of  the  land. 

Same.    Under  code,  section  4228,  a  county  cannot  maintain  proceed- 
ings to  settle  the  boundaries  of  a  county  road  crossing  defend- 

2  ant's  land,  conceding  that  the  statute  gives  right  of  action  to 
the  owner  of  the  easement,  as  the  ownership  or  control  of 
such  easement  is  in  the  state,  and  not  in  the  county. 

Appeal  from  Dickinson  District  Court, — Hon.  W.  B.  Quar- 

TON,  Judge. 

Friday,  October  5,  1900. 

A  ccniitv  road  rims  across  the  land  of  defendant.  Its 
boundaries  are  in  dispute,  and  this  proceeding  is  to  secure 
the  appointment  of  a  connnissioner  to  survey  and  establish 
the  lines.  There  was  a  demurrer  to  the  petition,  uj>on  the 
ground,  among  others,  that  plaintiff  has  no  right  to  main- 
tain the  action.  The  demurrer  was  sustained  on  the  ground 
just  stated,  and,  plaintiff  electing  to  stand  on  its  petition, 
judgment  was  entered  against  it  for  costs.  Plaintiff  appeals. 
— Affirmed, 

L,  E,  Francis  for  appellant. 

Cory  £  Arnold  for  appellee. 

Waterman,  J. — Section  4228  of  the  Code,  under  which 
this  action  is  brought,  is  as  follows:  ^'When  one  or  more 
owners  of  land,  the  corners  and  boundaries  of  which  are  lost, 

destroyed  or  in  dispute,  desire  to  have  the  same  estab- 
1  lished  they  may  bring  an  action  in  the  district  court 

of  the  county  where  such  lost,  destroyed  or  disputed 
boundaries  or  part  thereof  are  situated  against  the  owners 
of  the  other  tracts  which  will  be  affected  by  the  determina- 
tion or  establishment  thereof,  to  have  such  corners  or  bound- 
uries  ascertained  and  permanently  established.  If  any  public 
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road  is  likely  to  be  aflFected  thereby,  the  proper  county  shall 
be  made  defendant."  This  is  a  re-enaetmcnt  of  sections  2, 
4,  chapter  8,  Acts  Fifteenth  General  Asseonbly,  Avitli  the 
following  changes:  The  earlier  statute  gave  the  right  to 
bring  the  action  to  the  "proprietoi's''  of  lands;  and  the  last 
clause,  authorizing  a  county  to  be  made  defendant  when  a 
public  road  is  affected,  was  added  in  the  Code  of  1897.  The 
proceeding  here  created  is  special  in  character,  and  the  stat- 
ute ought  not  to  be  extended.  The  law,  in  terms,  gives  a  right 
to  the  owners  of  land  and  to  no  others.  A  public  highway 
is  but  an  easement,  and  an  easement  is  no  more  than  a  privi- 
lege. 10  Am.  &  Eng.  Enc.  Law,  398.  But  if  we  assume, 
as  perhaps  we  should,  that  the  word  "owner,"  as  used  in 
section  4228,  is  synonymous  with  the  word  "proprietor" 
in  the  preceding  statute,  and  that  the  term  means  or  includes 
the  owner  of  an  easement,  it  does  not  seem  to  us  that  the  law 
vests  the  right  to  maintain  this  action  in  the  plaintiff.  Where 
a  highway  is  established  across  the  lands  of  another,  the  fee 
remains  in  the  original  owner.  The  only  effect  of  such  es- 
tablishment is  that  the  public  at  large  obtains  the  privilege 
of  passing  and  repassing  thereon.  Subject  to  this  privilege, 
all  rights  remain  in  the  original  owner.  City  of  Dubuque 
t'.  Maloiiey,  9  Iowa,  451;  Overman  v.  May,  35  Iowa,  89, 
97;  3  Kent,  Commentaries,  432.  It  is  not  in  the  people  of 
the  county  that  tliis  privilege  or  easement  vests,  but  in  the 
public  generally.  It  is  true  that,  by  special  provisions  of  the 
Code,  boards  of  supervisors  have  power  to  establish,  main- 
tain, and  discontinue  highways;  and  that  for  the  purpose 
of  keeping  them  in  repair  certain  authority  is  given  to  town- 
ship officers.  Chapter  2,  title  8,  Code.  Nevertheless  these 
powers  are  attributes  of  sovereignty.  For  convenience,  they 
are  delegated;  but  nothing  goes  with  them,  not  expressed 
or  necessary  to  the  performance  of  the  duties  named.  Were 
it  not  for  the  statutes  mentioned,  the  power  to  lay  out,  dis- 
continue, and  improve  highways  would  be  in  the  state, 
which  is  the  representative  of  the  general  public.    It  follows, 
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was  intended,  and  of  tlie  representations  through  which  the 
signatures  of  the  sureties  were  procured.  To  these  matters 
Hughes  testified  without  objection  being  made  to  his  com- 
]>etency.     Burdick  v.  Raymond,  107  Iowa,  228. 

I.  That  a  surety  may  stipulate  for  the  particuhir  use 
of  a  note  as  a  condition  to  signing  it  is  settled  by  the  de- 
cisions. This  condition  may  be  material  or  immaterial,  and 
no  person  who  takes  it  with  knowledge  can  acquire  title  as 
against  him  in  violation  of  the  terms  imposed.  The  surety 
may  insist  on  the  strict  terms  of  his  agreement,  and,  if  mate- 
1  ial  alteration  is  made  without  his  consent,  notwithstanding 
it  inure  to  his  benefit,  he  will  be  discharged.  Stillman  v. 
WicJcham,  106  Iowa,  597.  As  said  by  Earle,  J.,  in  Benja- 
viin  V.  Rogers,  126  K  Y.  App.  60  (26  N.  E.  Rep.  970) : 
"A  surety  has  the  right  always  to  impose  any  limit  he  chooses 
to  his  liability.  lie  may  always  fix  the  precise  terms  upon 
which  he  is  willing  to  become  a  surety,  no  matter  whether 
the  terms  seem  to  be  material  or  immaterial.  By  imposing 
thom,  he  makers  them  material,  and  one  who  takes  his  con- 
tract with  knowledge  of  the  limitations  cannot  enforce  it 
against  him.  The  general  rule  as  to  a  surety  is  that  he  is  not 
to  be  bound  beyond  the  plain  terms  of  his  contract,  and  it  is 
not  sufficient  to  make  him  liable  that  he  may  sustain  no  in- 
jury by  a  change  in  the  contract."  As  directly  in  point,  see 
BanJe  v,  Dunn,  151  Pa.  Sup  228  (25  Atl.  Eep.  80)  ;  Johnson 
V.  May,  76  Ind.  293 ;  BanJc  v.  Ewing,  131  K  Y.  App.  506  (30 
N.  E.  Kep.  501)  ;  Bank  v.  Ayres,  16  Ohio,  283.  In  Oage  v. 
Sharp,  24  Iowa,  15,  and  Laub  v,  Rudd,  37  Iowa,  619,  the 
holders  were  held  to  have  taken  without  notice.  But,  aside 
from  this,  it  is  manifest  that  the  sureties  had  an  interest 
in  the  use  of  the  money  as  proposed.  The  stored  wheat,  if 
paid  for,  would  have  become  an  asset  out  of  which  the  note 
might  in  the  future  be  paid,  while  nothing  could  be  antici- 
pated from  the  satisfaction  of  the  overdraft.  Again,  had 
the  money  been  devoted  to  tlie  purposes  intended,  Hughes 
would  not  have  been  left  empty-handed  at  the  time  of  Reeve's 
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death,  in  June  of  that  year,  hut  would  have  had  funds  with 
which  to  carry  on  liis  husincss,  as  was  intended,  and  the 
« j)jK)rtunity  to  acquire  means  from  which  to  satisfy  the  note. 
'Jliese  sureties  had  tlie  undoubted  right  to  stipulate  for  the 
application  of  the  proceeds  of  the  note  to  the  purpoSes  in- 
tended. The  representations  of  Hughes,  with  their  response 
hy  signing  in  reliance  thereon,  amounted  to  such  an  agree- 
ment. As  Reevo  had  full  knowledge  of  all  this,  he  took  the 
note  thus  limited,  and  by  diverting  a  part  of  the  proceeds  to 
another  purpose,  t.  e,  the  payment  of  the  overdraft,  without 
their  consent,  released  them  from  liability. — Affirmed. 

Gkangek^  C  J.,  not  sitting. 


The  State  of  Iowa,  Appellant,  v.  Jack  Shields. 

F©rg«Hl  Check:  Improper  revenue  stamp.  Code,  sections  4853,  4854, 
make  a  person  who  falsely  makes,  alters  or  forges  an  order 
for  the  payment  of  money  to  defraud  another,  or  who  utters 
such  instrument,  guilty  of  forgery.  30  U.  S.  Statutes,  c.  448. 
2  provides  that  no  instrument,  paper  or  document  required  to 
be  stamped  shall  be  held  to  be  invalid  for  want  of  a  particular 
kind  or  description  of  stamp,  if  a  legal  documentary  stamp 

0  or  stamps  be  affixed  thereto.  Section  13,  provides  for  stamping 
instruments  not  duly  stamped  by  mistake  or  inadvertence. 
Held,  that  one  who  falsely  issued  a  check  was  guilty  of  forgery, 
although  the  check  was  stamped  with  a  proprietary  stamp 
instead  of  a  documentary  stamp. 

Same:  Admissihility  in  evidence,  30  United  States  Statutes,  chap- 
ter 448,  section  7,  providing  that  a  document  shall  not  be 
introduced   in  evidence  in  any  court  without  the  proper  in- 

1  temal  revenue  stamps  thereon,  does  not  require  a  forged  check 
G    to  be  so  stamped  before  it  is  admissible  in  evidence  in  a  crimi* 

nal  prosecution  therefor. 

Appeal  from  Pottawattamie  District  Court, — Hon.  W.  R. 

Green,  Judge. 

Friday,  October  5,  iOOO. 
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The  defendant  was  indicted  for  the  crime  of  uttering 
a  forged  check.  On  the  trial  the  state  offered  in  evidence  the 
check  described  in  the  indictment,  to  which  the  defendant 
(>bjecte<l  on  the  i^'onnds  "that  the  instrument  offered  in  evi- 
dence 'appears  to  bo  illegal  and  void,  and  not  the  subject  of 
forgery,  because  the  samo  is  not  stamped  as  required  by  law ; 
that  same  bears  a  proprietary  instead  of  a  documentary 
stamp."  The  court  sustained  the  objection,  and,  the  state  hav- 
ing rested,  the  defendant  moved  for  a  verdict,  and  the  court 
sustained  the  motion  "for  the  reasons,  that,  the  check  in  ques- 
tion having  been  excluded  because  not  properly  stamped,  there 
was  no  evidence  of  the  forgery  to  go  to  the  jury,  and  for  the 
further  reason  the  check  was  invalid,  and  not  the  subject 
of  forgery."  Judgment  acquitting  the  defendant  was  ren- 
dered, and  the  state  appeals. — Revei^ed. 

The  Attorney  General  and  Chas,  A,  Van  Ylech  for  the 
State. 

L,  (j,  SroU  for  appellee. 

Given,  J. — T.     We  have  the  single  question  whether 
tlio  court  erred  in  holding  that  the  cheek  was  not  admissible 
in  evidence  for  the  reason  that  it  was  stamped  with  a  two- 
cent  proprietary'  United   States  revenue  stamp,   in- 
1  stead  of  a  two-cent  documentary  stamp,  as  required 

by  section  fi,  and  sche<lule  A,  chapter  448,  30  Unite^l 
States  Statutes.  Section  7  of  said  act  provides  that  if  any 
person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  issued,  any  instrument,  document,  or  paper 
required  to  be  stamped  without  the  same  l)eing  duly  stamped, 
such  person  or  persons  shall  be  punished,  "and  such  instru- 
ment, document,  or  paper,  as  aforesaid,  shall  not  be  compe- 
tent evidence  in  any  court"  Section  10  providers  a  penalty 
for  making,  signing,  issuing,  accepting,  or  paying  instru- 
ments required  to  bo  stamped  without  the  same  being  duly 
stamped,  "with  design  to  evade  the  payment  of  any  stamp 
tax."    Section  13  provides  for  stamping  instruments  not  duly 
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stamped  at  the  time  of  making,  by  reason  of  accident,  mis- 
take, inadvertence,  or  necessity,  and  without  any  design  to 
def rand  the  Unite<l  States  of  the  stamp,  or  to  delay  the  pay- 
ment thereof. .  Section  14  provides  that  no  instrument,  paper, 
or  dociunent  required  by  law  to  be  stamped,  which  has  been 
signed  or  issued  without  being  stamped  or  with  a  deficient 
stamp,  nor  any  copy  thereof,  ^^shall  be  recorded  or  admitted 
or  used  as  evidenco  in  any  court  until  a  legal  stamp,  or 
stamps,  denoting  the  amount  of  tax,  shall  have  been  affixed 
thereto  as  prescribed  by  law.''  Section  16  is  as  follows: 
^'That  no  instniment,  paper,  or  document  required  by  law  to 
be  stamped  shall  be  deemed  or  held  invalid  and  of  no  effect 
for  want  of  a  particular  kind  or  description  of  stamp  desig- 
nated for  and  denoting  the  tax  charged  on  any  such  instru- 
ment, paper,  or  document,  provided  a  legal  documentary 
stamp,  or  stamps,  denoting  a  tax  of  equal  amount,  shall  have 
been  duly  affixed  and  used  thereon."  This  dieck  purports  to 
<?reate  a  pecuniary  demand,  and,  although  not  stamped  as 

required,  it  might,  if  it  is  genuine,  be  duly  stamped, 
2  under  the  provisions  of  section  13.     This  being  true, 

to  falsely  make,  alter,  or  forgo  it  with  intent  to  de- 
fraud would  be  forgery,  and  to  utter  it  as  true  knowing  it 
to  be  forged,  a  crime,  under  Code,  sections  4853,  4854. 

There  is  conflict  in  the  decisions  of  the  state  courts  as 
to  whether  this  statutory  rule  of  evidence  will  be  followed 
in  the  state  courts.  In  Mitchell  v.  Insurance  Co.,  32  Iowa, 
422,  it  was  contended  that  the  court  below  erred  in  admitting 
in  evidence  a  certain  assignment,  for  the  reason  that  the 
same  was  insufficiently  stamped.  This  court,  following  the 
decision  of  the  supreme  court  of  the  United  States  in  Camp- 
hell  V.  Wilcox,  10  Wall.  421  (19  L.  Ed.  973),  said:  "As 
it  does  not  appear  that  there  was  any  fraudulent  intent  in 
the  omission  to  properly  stamp  the  assignment  referred  to, 
it  follows  that  the  court  did  not  err  in  admitting  it  in  evi- 
dence,"— thereby  overruling  Hugus  v.  Striclcler,  19  Iowa, 
414,  and  like  prior  decisions. 
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As  we  view  it,  the  question  under  consideration  docs  not 
rest  upon  whether  this  statutory  rule  of  evidence  will  be  fol- 
lowed in  the  state  courts,  nor  whether  it  only  excludes  as 
evidence  instruments  not  properly  stamped  when  there  wa?* 
an  intent  to  defraud.  Our  inquiry  is  whether  the  statu tt^ 
applies  to  criminal  prosecutions  like  this.  The  purpose  ox 
the  act,  and  of  the  penalties  therein  prescribed,  is  to  insure 
to  the  goveriMnent  the  tax  provided.  True  and  genuine  in- 
struments only  are  required  to  be  stamped,  and  it  is  these 
that  the  act  declares  shall  be  invalid,  and  not  receiv- 
3  able  in  evidence,  if  not  properly  stamped.     There  is 

no  requirement  that  false  and  forged  instruments 
shall  or  may  be  stamped,  nor  was  it  intended  that  the  rule 
of  evidence  prescribed  should  apply  in  prosecutions  for  forg- 
ing or  uttering  such  instruments.  It  will  be  seen,  by  refer- 
ring to  Thomas  v.  State,  40  Tex.  Cr.  App.  562  (4G  L.  K. 
A.  454,  and  notes  s.  c.  51  S.  W.  Rep.  242),  that  the  general, 
if  not  the  uniform,  current  of  authorities,  both  English  and 
American,  is  that  the  instrument  alleged  to  be  forged  is 
admissible  in  evidence  in  prosecutions  like  tliis,  whether  or 
not  stamped.  We  think  the  court  erred  in  excluding  tiu^ 
check,  but,  as  the  defendant  cannot  again  be  put  on  trial,  the 
judgment  of  acquittal  must  stand. — Reversed. 

Granger,  C.  J.,  not  sitting. 


Bastian  Van  Rees,  Ap^xjllee,  v.  !Maiitin  A.  Witzkxiuiuv 

Appellant. 

Eqaity  JnriodlftUn:      settixo  aside  settlement:     Fraud  or  guar- 
dian.     It  Is  proper  to  sue  in  equity  to  set  aside  an  alleged 

4  settlement  made  by  a  guardian  and  his  ward,  on  the  ground 
of  misrepresentation  and  fraud. 

Evidence  to  set  aside;,    A  settlement  made  by  a  guardian  with  his 
2    ward  out  of  court,  will  be  set  aside  for  misrepresentation  and 

5  fraud,  when  the  guardian  kept  the  ward  in  ignorance  of  his 
rights  by  not  disclosing  evers^hlng,  and  the  ward  did  not  know 
he  was  making  a  full  and  final  settlement. 
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Consolidation  :  setting  aside  settlement  in  equity:  Objection  to 
guardian's  report.  Where  a  suit  Is  brought  in  equity  by  a 
1  ward  to  set  aside  a  settlement  with  his  guardian,  and  another 
ward  files  objections  to  the  guardian's  report,  such  matters 
may  properly  be  consolidated  on  agreement  of  the  parties 
that  they  may  be  tried  together. 

Costs  on  consolidation.  Where  a  suit  in  equity  by.  a  ward  to  set 
aside  an  alleged  settlement  made  with  his  guardian  is  con- 
6  solidated  with  another  ward's  objection  in  probate  to  a  guard- 
ian's report,  costs  made  on  the  trial  of  such  objection  will 
not  be  taxed  against  the  ward,  in  equity,  where  such  ward  did 
not  join  in  the  objection,  and  was  not  a  party  thereto,  save  as 
the  consolidation  order  made  him  a  party. 

Appeal:     abstracts:     Trial  de  novo.     Evidence  supporting  objec- 
tions filed  in  probate  against  a  guardian's  report  by  a  ward, 
3    and  not  relating  to  the  issue  involved  in  an  equitable  suit  to 
set  aside  a  settlement,  brought  by  another  ward,  need  not  be 
included  in  the  abstract  for  the  purpose  of  a  trial  de  novo. 

Appeal  from   Marion  District   Court, — Hon.    James    D. 

Gamble,  Judge. 

Friday,  October  5,  1000. 

Suit  in  equity  to  compel  defendant,  wlio  was  the  guar- 
dian of  plaintiff  and  of   plaintiff's   assignor,   Lencke  Van 
Hees,  to  account.     Lena  Van  Kees,  another  of  the  wards, 
had  filed  objections  in  probato  to  the  guardian's  re- 

1  portvS.     The  case  made  by  these  objections  was  con- 
solidated with  the  accounting  suit,   and   the  whole 

tried  to  the  court,  resulting  in  a  judgment  and  decree  for 
plaintiff  in  the  sum  of  $104.50  and  costs.  Defendant  ap- 
peals.— Affirmed. 

P.  II,  Bousquet  and  Ira  M.  Earle  for  appellant. 

C.   F.   Ilendershott    and    Crazier  £   McCorniaclc   for 
api)ellee. 

Deemer,  J. — The  issue  tendered  by  the  o])jeetions  filed 

to  the  reports  of  the  guardian  is  not  presented  on  this  appeal, 

and  the  case  will  be  considered  only  in  so  far  as  it  rclat(»s 

to  the  equitable  issues  presented  by  plaintiff's  peti- 

2  tion  and  the  answer  thereto.     Defendant  pleaded  a 
settlement  with  plaintiff  and  his  assignor,  made  after 
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increase  the  hazard  of  the  building  from  fire,  the  defendant 
will  not  be  required  to  accept  it,  and  that  the  burden  rested  on 
the  defendant  to  establish  this  defense.* 


»» 


Instruction  construed:  Where  the  parties  to  a  sale  of  a  ventilator 
had  agreed  to  a  test,  to  be  made  in  a  certain  manner,  to  deter- 
mine its  practical  working,  an  instruction,  in  an  action  for  the 
price,  that  "if  it  appears  from  the  great  weight  of  the  evidence 
that  the  plaintiff  constructed  the  apparatus  in  question  in  a 
3  good  workman-like  manner,  and  that,  by  the  tests  of  the  said 
apparatus  made  by  plaintiff  and  defendant,  the  same  compiled 
with  all  the  terms  of  plaintiff's  guaranty,  to-wit,"  etc.,  then, 
and  in  that  event,  plaintiff  will  be  entitled  to  recover  the  con- 
tract price,  was  not  objectionable  as  excluding  from  the  jury  a 
consideration  of  the  practical  working  of  the  ventilators. 

Appeal  from  Pottawattamie  District  Con/rt, — Hon.  A.  B. 

TiioRNELL,  Judge. 

Saturday,  October  6,  1900. 

On  the  twenty-third  day  of  October,  1897,  the  plaintiff 
commenced  this  action  upon  a  contract  entered  into  between 
him  and  the  defendant  on  the  twenty-seventh  day  of  July, 
1897,  whereby  the  plaintiff  agreed  to  furnish  and  attach  in 
good,  workmanlike  manner,  upon  the  boiler  furnace  used  in 
the  high  school  building  in  the  defendant  district,  "Smith's 
ventilator  and  heat  retainer,"  for  the  consideration  of  $225 
in  which  contract  he  guarantied  certain  results  as  to  currents 
of  air,  steadiness  and  keeping  of  fire,  saving  of  fuel,  and  a 
more  steady  volume  of  heat  and  pressure  of  steam.  Plain- 
tiff alleges  performance  of  the  contract  on  his  part,  and  asks 
to  recover  the  contract  price.  He  also  alleges  certain  extra 
services  rendered  necessary  by  the  acts  of  the  defendant,  for 
which  he  asks  to  recover  $15.  The  defendant  answered, 
denying  that  the  plaintiff  had  performed  the  contract,  in  that 
the  appliance  failed  to  fulfill  the  guaranties  in  the  contract. 
Defendant  alleges  that  by  reason  of  the  failure  of  the  plain- 
tiff it  was  put  to  expense,  and  its  building  damaged,  where- 
fore it  asks  to  recover  $300.     Verdict  and  judgment  were 
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rendered  in  favor  of  the  plaintiff  for  $230.95.     Defendant 
appeals. — Affirmed, 

J,  J.  Stewart  for  appellant.' 

Clem  F.  Kimball  for  appellee. 

Given,  J. — I.  At  the  close  of  the  evidence  for  the 
plaintiff  the  defendant  moved  for  a  verdict  on  the  grounds 
that  the  evidence  fails  to  sustain  the  petition,  that  plaintiff 
had  no  cause  of  action  when  this  case  was  begun,  and  that  ho 
had  failed  to  show  that  the  apparatus  complied  with 
1  his  guaranties  in  the  contract.    The  motion  was  over- 

ruled, and  of  this  the  defendant  first  complains.  By 
the  contract  it  was  agreed  that  the  plaintiff  should  attach  his 
appliance  in  a  certain  manner,  and  that  it  should  produce 
certain  results,  as  already  stated.  For  the  purpose  of  testing 
its  efBciency,  it  was  agreed  that  when  the  apparatus  had  been 
attached  it  should  be  subject  to  an  immediate  test,  to  be  con- 
ducted in  a  certain  manner.  The  heating  plant  without  the 
appliance  was  to  be  tested,  and  its  capacity  determined ;  a 
specified  amount  of  coal  being  used.  The  day  following,  th(^ 
plant  was  to  be  tested  with  the  apparatus  attached,  using  the 
same  amount  of  coal;  the  results  in  each  test  to  be  noted. 
These  tests  were  made,  but  it  is  claimed  by  the  plaintiff  that 
they  were  not  as  required  by  the  contract,  in  that  the  defend- 
ant used  part  of  his  appliance  in  the  first  day's  test,  did  not 
use  the  amount  of  coal  agreed  upon,  and  failed  to  put  the 
grate  bars  in  position  as  agreed.  He  also  claims  that  the  de- 
fendant thereafter  refused  to  make  a  further  test  as  provided 
in  the  contract.  The  contract  provides  "that  the  final  test 
and  determination  of  the  acceptance  of  said  apparatus  shall 
be  made  by  one  representative  appointed  by  the  first  party 
and  one  appointed  by  the  second  party,  and  the  third  to  be 
selected  by  the  two  thus  appointed.  Said  final  test  and  final 
determination  as  to  the  acceptance  and  of  liability  on  tlio 
bond  given  to  be  made  not  later  than  Feb.  1,  1898."    It  a1«(> 
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])rovi(lcs  lliat  if  the  apparatus  fails  to  perform  as  guarantied 
^vhen  final  tost  is  made,  and  is  rejected,  plaintiff  should  re- 
move  the  same,  "and  adjust  all  pipes  and  flues  as  before, 
leaving  the  furnace  in  good  condition/' and  relieve  the  defend- 
ant from  the  payment  of  the  contract  price.  It  also  provides 
ihat  if  the  apparatus  fails,  "and  that  in  case  a  bond  is  given 
to  secure  the  faithful  performance  of  this  contract,  the  first 
])arty  [the  defendant]  may  sue  and  recover  upon  the  same 
from  the  guarantor  and  sureties  any  amount  that  may  have 
Ivoen  paid."  There  is  evidence  tending  to  support  the  plain- 
tiff's claim  that  the  tests  made  were  not  made  upon  the  part 
of  the  defendant  as  required  by  the  contract,  and  that  the  de- 
fendant failed  and  refused  to  have  any  further  test  These 
issues  were  properly  submitted  to  the  jury,  and  upon  them 
they  found  for  the  plaintiff.  We  cannot  say,  under  the  evi- 
dence, that  they  were  not  warranted  in  so  finding;  and,  as 
tliis  evidence  was  before  the  court  at  the  time  the  motion  for 
v(*rdictwa8made,weconclude  that  there  was  no  error  in  over- 
ruling the  motion.  These  issues  being  with  the  plaintiff, 
he  did  have  a  cause  of  action  when  this  case  was  begun,  and 
had  not  failed  to  comply  with  the  guaranties  in  the  contract. 
IL  Defendant  moved  for  a  new  trial  on  a  number  of 
grounds,  only  a  part  of  which  are  urged  in  argument.  It 
is  insisted  that  the  verdict  is  contrary  to  the  evidence,  and 
to  the  tenth  instruction,  wherein  the  court  instructed  that  if 
the  apparatus  was  put  in  with  improper  material,  so  as  to 
increase  the  hazard  to  the  building  from  fire,  the  defendant 
would  not  be  required  to  accept  it,  and  that  the  burden  rested 
upon  the  defendant  to  establish  this  defense.    The  jury  was 

warranted  in  finding  from  the  evidence  that  this  de- 
2  fense  was  not  sustained.     The  defendant's  officers 

were  present,  and  knew  the  material  that  was  being 
used,  and,  so  far  as  appears,  made  no  protest,  or  demand  that 
different  material  should  be  used.  In  the  sixth  instruction 
the  court  told  the  jury :  "If  it  appears  from  the  greater  weight 
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of  the  evidence  that  the  plaintiff  constructed  the  apparatus 
in  question  in  a  good,  workmanlike  manner,  and  that,  by  the 
tests  made  of  said  apparatus  by  plaintirf  and  defendant,  the 
same  complied  with  all  the  terms  of  plaintiff's  guai*anty,  tq- 
wit  [enumerating  the  guaranties  in  the  contract],  then  and 

in  that  event  the  plaintiff  will  be  entitled  to  recover 
r»  the  contract  price."    It  is  argued  that  this  "excludes 

from  the  jury  the  consideration  of  the  practic4il  work- 
ing of  said  apparatus."  The  parties  had  agreed  upon  tests 
to  be  made  in  a  certain  manner,  by  which  its  practical  work- 
ings were  to  be  determined.  Therefore  there  was  no  error  in 
tlie  instruction.  While  upon  the  issues  of  fact  we  might 
arrive  at  a  different  conclusion  from  that  reached  bv  the 
jury,  if  it  were  our  province  so  to  do,  yet  those  issues  having 
been  properly  submitted,  we  find  no  reason  for  disturbing  the 
verdict,  and  the  judgment  is  therefore  affikmed. 

Granger,  C.  J.,  not  sitting. 


Ciiari.es  G.  Ereeman,  Appellant,  v.  O.  J.  Lind. 

Attachment  from  Superior  Court:       cannot  be  served  by  constable. 

Code,  Section  3889,  directs  that  writs  of  attachment  issued  by 

the  clerk  of  the  superior  court  shall  be  directed  to  the  sheriff, 
and  section  3934  extends  the  word  "sheriff"  to  include  constables 

when  the  proceedings  are  in  a  justice's  court.  Held,  that  a  con- 
stable had  no  power  to  levy  a  writ  of  attachment,  directed  by 
the  clerk  of  a  superior  court  to  any  constable  in  the  county, 
and  a  levy  by  such  officer  thereunder  was  void.  The  city  mar- 
shal is  the  executive  officer  of  the  superior  court,  and  such  writ 
must  run  to  him  or  the  sheriff. 

Appeal  from  Keolculc  Superior  CouH, — IIox.  Rice  H.  Bell, 

Judge. 

SATrUDAY,  OCTOIIKR  C,  1900. 
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The  petition  was  filed  December  20,  1898,  and  a  writ 
cf  attachment  issued  by  the  clerk  of  the  superior  court,  di- 
rected to  "any  constable  in  Lee  county,''  and  delivered  to 
Henry  Cronicle,  a  constable  of  Des  Moines  township,  in  that 
county,  who,  in  virtue  thereof,  seized  certain  property  of  thc^ 
defendant.  Thereafter,  January  7,  1899,  the  defendant 
moved  that  the  property  be  discharged  from  the  alleged  levy 
on  the  ground  that  a  constable  is  not  authorized  to  execute' 
l>rocess  issued  by  the  superior  court.  The  plaintiff  appeals 
from  an  order  sustaining  this  motion. — Affirmed. 

E,  B.  Sargent  and  John  E.  Craig  for  appellant. 

John  P.  Homish  for  appellee. 

Ladd,  J. — The  sole  question  raised  on  this  appeal  is 
whether  a  valid  levy  of  a  writ  of  attachment,  directed  by  the 
clerk  of  the  superior  court  to  any  constable  of  the  county^ 
may  be  made  by  such  an  oflScer.  Section  3889  of  the  Code 
requires  the  writ  to  be  directed  to  the  sheriff,  and,  under  sec- 
tion 3934,  by  this  is  meant  "to  constables  when  proceedings 
are  in  justice  court,  or  the  like  officers  of  any  other  court.'' 
The  executive  officer  of  the  superior  court  is  the  city  marshal, 
with  duties  and  authority  corresponding  with  those  of  the 
sheriff  in  the  district  court,  though  the  sheriff  may  serve  its 
process.  Code,  section  2G6.  But  constables  are  not  author- 
ized by  statute  to  act  as  officers  of  either  the  district  or 
superior  court,  and  for  this  reason  the  writ  was  improperly 
directed.  That  he  was  a  county  officer  under  bond  adde^l 
nothing  to  his  powers  as  constable  in  the  way  of  enabling  him 
to  act  in  a  capacity  not  contemplated  by  law.  Whether  Cron- 
icle might  have  been  appointed  to  levy  the  writ,  in  the  ab- 
sence of  the  marshal  and  sheriff,  will  not  be  profitable  to  con- 
sider, as  this  was  not  done.  See  Minott  v.  Vineyard,  11 
Iowa,  90;  Currens  v.  Ratcliffe,  9  Iowa,  309.  The  direction 
was  to  any  person  as  constable,  and  not  to  a  particular  per- 
son.   A  constable  has  power  to  servo  process  *^dirccted  to  him 
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by  lawful  authority."  Code,  section  578.  Here  the  direc- 
tion was  void,  in  that  it  was  contrary  to  the  express  provision 
of  the  statute,  and  unlawful  in  running  to  an  officer  not  em- 
powered to  execute  the  writ.  In  Stickney  v.  Stickney,  77 
Iowa,  702,  the  party  serving  the  writ  did  so  as  deputy  sheriff, 
and  hence  with  the  ostensible  power  to  act.  Conceding 
Cronicle  to  have  been  all  he  claimed,  he  was  without 
authority. — Affirmed, 

Granger,  C.  J.,  not  sitting. 
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William    O.    Schmidt^   Administrator   of   the    Estate    of  |ii2     4i 

Claus    Beiirens,    Deceased,    Appellee,  v.     The 
Northern  Life  Association,  Appellant. 

Murder  of  Insured:      forfeiture  of  beneficiary  in  mutual  insur- 
ance POLICY.    Where  the  beneficiary  in  a  benefit  certificate  of 

2  insurance    murdered    the    assured,    she    thereby    forfeited    all 

4  rights  under  the  certificate;  hence  (she  being  still  alive),  no 
9    assignee  of  her  children  as  heirs  could  recover  thereon. 

Same:    Heirs  of  one  sentenced  to  life  imprisonment.    The  children 
of  such  beneficiary,  who  is  under  sentence  of  imprisonment  for 

3  life,  cannot  take  under  such  certificate,  as  heirs,  civil  death 
by  such  sentence  not  being  recognized  by  the  law  of  this  stale. 
Where  the  beneficiary  in  a  benefit  certificate  of  insurance 
murdered  the  assured,  the  company's  liability  was  not  thereby 

1    terminated,  but  the  benefits  under  the  certificates  reverted  to 

5  and  became  a  part  of  the  assured's  estate,  and  his  administrator 

7  could  recover  thereon  for  the  benefit  of  those  who  would  have 

8  been  entitled  to  the  Insurance,  had  no  beneficiary  been  desig- 

9  nated.    The  beneficiary  in  such  a  certificate  of  insurance  has 

6  no  vested  Interest  therein,  because  the  Insured  is  at  liberty  to 
change  beneficiaries. 

Appeal  from  Scott  District  Court, — Hox.  Jx\me.s  W.  Bot.- 

i.iXGER,  Judge. 

Saturday,  0(  toukk  0,  1000. 
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Action  on  a  benefit  certificate  of  insurance  in  the  de- 
fendant association.  Each  party  filed  a  motion  for  judgment 
on  the  pleadings.  Plaintiff's  motion  was  sustained,  and  de- 
fendant appeals. — Affirmed. 

Davison  £  Lane  and  Carney  £  Holt  for  appellant. 

Ely  &  Bush  and  Henry  Vollmer  for  appellee. 

Deemer,  J. — The  defendant  is  a  mutual  benefit  society 
organized  under  the  laws  of  this  state.  On  the  tenth  day  of 
July,  1897,  it  issued  a  certificate  of  insurance  on  the  life  of 
(ylaus  Behrens,  payable  to  Christina  Maria  Behrens,  her 
iieirs  or  legal  representatives,  under  which  the  beneficiary 
was  entitled  to  share  in  the  funds  of  the  association  to  the 
amount  of  $2,000.  After  the  issuance  of  the  certificate  the 
beneficiary  caused  the  death  of  the  insured  (her  husband), 
by  administering  to  him  a  lethal  dose  of  poison.  See  State  r. 
Behrens,  109  Iowa,  58.  I^otice  and  seasonable  proofs  of  the 
death  of  the  insured  were  made  to  the  association ;  but,  as  it 
failed  to  pay  the  amount  promised  in  its  certificate,  plaintiflF, 
as  the  administrator  of  the  estate  of  Claus  Behrens, 
1  deceased,  commenced  this  action,  claiming  that,  as  the 

beneficiary  took  the  life  of  the  assured,  she  could  not 
recover,  and  that  she  held  the  Ic^al  title  to  the  proceeds  of 
the  certificate  in  trust  for  the  benefit  of  the  estate  of  deceased. 
Henry  Vollmer,  who  received  an  assignment  of  the  certificate 
from  the  beneficiary  after  the  death  of  the  insured,  inter- 
vened in  the  action,  and  askeil  that  the  amount  due  on  the 
certificate  be  paid  to  him.  Defendant  answered  this  petition, 
pleading  the  facts  above  recited  as  a  defense  to  his  (inter- 
vener's) claim,  and  made  a  motion  for  judgment  on  the  plead- 
ings. This  motion  was  sustained,  and  Vollmer  also  appeals. 
Christina  Behrens,  the  bencficiarv,  has  two  children, — Hulda 
Bendt  and  Paula  Behrens,  The  former  also  filed  a  petition 
of  intervention,  in  which  she  made  claim  to  one-fourth  of  the 
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proceeds  of  the  certificate  (one-half  of  her  interest  having 
been  assigned  to  Henry  Vollmer),  as  an  heir  of  the  benefi- 
ciary named  in  the  certificate.  To  this  the  defendant  de- 
murred, and  its  demurrer  was  sustained.  From  that  ruling 
Ilulda  Bendt  appeals.  In  his  reply  to  the  answer  to  his 
petition  of  intervention,  Vollmer  set  forth  the  assignment 
made  to  him  by  Hulda  Bendt,  and  asked  judgment  thereon 
for  one-fourth  the  amount  of  the  proceeds  of  the  certificate. 
The  motion  filed  by  defendant  for  judgment  on  the  pleadings, 
tendering  the  issues  between  Vollmer  and  the  defendant,  was 
grounded,  among  other  things,  on  the  proposition  that  his 
claim  to  one-fourth  of  the  proceeds  in  virtue  of  the  as- 
signment from  Ilulda  Bendt  was  not  properly  pleadable  in 
a  reply. 

Aside  from  the  issues  tendered  by  the  petitions  of  inter- 
vention, the  question  presented  may  be  stated  in  this  wise: 
Where  a  certificate  in  a  mutual  benefit  society  is  made  pay- 
able to  a  third  party,  as  beneficiary,  who  afterwards 
2  feloniously  causes  the  death  of  the  insured,  can  the 

administrator  of  the  insured  recover  the  benefits  pro- 
vided in  the  certificate?  Before  going  to  that  question,  it  is 
well  to  consider  the  intervener's  appeals.  The  certificate 
provides  that  on  satisfactory  proof  of  death,  and  it  appear- 
ing that  the  member  was  in  good  standing  and  had  complied 
with  the  conditions  of  tho  policy,  the  association  agreed  that 
Christina  Behrens,  her  heirs  or  legal  representatives,  should 
be  entitled  to  share  in  the  beneficiary  fund  to  the  extent  of 
$2,000.  The  certificate  was  made  non-assignable  ex- 
o  cept  by  consent  of  defendant's  board  of  directors.    It 

is  clear,  that  until  the  death  of  the  beneficiary,  her 
heirs  have  no  claims,  as  such,  against  the  defendant.  The 
amount  is  payable  to  Christina  Behrens,  her  heirs  or  legal 
representatives.  So  long  as  she  is  alive  she  has  no  heirs,  and 
her  children  have  no  claim  to  the  insurance  simply  because 
she  caused  the  death  of  the  insured,  and  thus  forfeited  her 
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right  to  take  under  the  certificate.  Civil  death,  growing  out 
of  a  sentence  of  imprisonment  for  life,  is  not  generally 
recognized  in  this  country.  Avery  v.  Everett,  110  N.  Y.  317 
(17  K  E.  Eep.  148,  6  Am.  St.  Rep.  368,  1  L.  R.  A.  264)  ; 
Baltimore  v.  Chester,  53  Vt.  315;  Frazer  v.  Fulcher,  17 
Ohio,  260;  Platner  v.  Sherwood,  6  Johns.  Ch.  118;  Cannon 
V.  Windsor,  1  Houst.  (Del.)  143 ;  Coal  Co.  v.  Iladett,  83  Ga, 
549  (10  S.  E.  Eep.  435)  ;  Kenyon  v.  Saunders,  18  R.  I.  590 
(30  Atl.  Rep.  470,  26  L.  R.  A.  232)  ;  Willingham  v.  King, 
23  Fla.  478  (2  South.  Rep.  851)  ;  Davis  v.  Laning,  85  Tex. 
39  (19  S.  W.  Rep.  846,  18  L.  R.  A.  82).  The  children  of 
the  beneficiary  had  no  right  of  action  against  the  defendant, 
and,  having  no  right,  there  was  nothing  for  them  to  assign 
to  another.     If  the  beneficiary  named  in  the  certificate  can 

not  recover,  because  of  her  act  in  taking  the  life  of  the 
4  insured,  her  assignee,  who  simply  stands  in  her  shoes, 

cannot.  That  Christina  Behrens,  who  took  the  life 
of  the  insured,  cannot  recover  on  the  policy,  is  conceded.  It 
would  be  a  reproach  to  our  sytem  of  jurisprudence  if  one 
could  recover  insurance  money  payable  on  the  death  of  the 
insured,  whose  life  ho  had  feloniously  taken.  Certainly  one 
who  sets  fire  to  his  own  building  cannot  recover  the  insur- 
ance thereon,  and  we  know  of  no  reason  why  the  maxim, 
^'Nullus  commodum  capere  potest  de  injuria  sua  propria,'^ 
should  not  apply.  Indeed,  the  unbroken  voice  of  authority 
is  to  the  effect  that  a  beneficiary  in  an  insurance  jwlicy  who 
murders  the  insured  forfeits  his  rights  thereunder.  Insur- 
ance  Co.  v.  Armstrong,  117  U.  S.  591  (6  Sup.  Ct.  Rep.  877, 
29  L.  Ed.  997);  Association  Co.  v.  Palmer,  25  Tleju*.  605: 
Schreiner  v.  High  Court,  35  111.  App.  576.  See,  also,  as 
somewhat  in  point,  Moore  v.  Woolsey,  4  El.  &  Bl.  243 ; 
Names  v.  Insurance  Co.  95  Iowa,  642 ;  Society  r.  Bolland. 
4  Bligh  (N.  S.)  194;  Insurance  Co.  v.  O'Neill,  21  Xeb.  548 
(32  K  W.  Rep.  581);  Bitter  v.  Insurance  Co..  169  U.  S. 
139  (18  Sup.  Ct.  Rep.  302,  42  L.  Ed.  693)  ;  Hatch  r.  Insur- 
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ance  Co,,  120  Mass.  550.    The  only  exceptiou  to  this  whole- 
some rule  seems  to  bo  found  in  cases  relating  to  the  descent 
of  property,  where  the  statutes  make  no  exceptions,  as  in 
Shellenberger  v.  Ramom,  41  Neb.  G31  (59  X.  W.  Kep.  935, 
25  L.  R.  A.  564)  ;  In  re  Carpenter's  Estate,  170  Pa.  St.  203 
(32  Atl.  Rep.  637) ;  Owens  v.  Owens,  100  K  C.  240  (6  S. 
E.  Rep.  794).     But  see,  in  this  same  connection,  Biggs  v. 
Pahner,  115  N".  Y.  506  (5  L.  R.  A.  340).    We  are  of  opmion 
that  the  maxim  cited  applies  to  the  case  at  bar,  that  contracts 
must  be  made  and  interpreted  in  the  light  of  public  policy, 
and  that  it  is  contrary  to  the  good  order  of  society,  and  an 
encouragement  to  crime,  to  allow  a  beneficiary  who  murders 
the  assured  to  receive  the  benefits  of  the  insurance.       Any 
other  rule  would  furnish  the  strongest  temptation  to  crime; 
and  give  to  the  party  interested  the  most  potent  incentive 
to  bring  about  the  death  of  the  insured,  that  he  might  profit 
thereby.  The  public  has  an  interest  in  such  matters  over  and 
beyond  the  individuals  or  societies  involved,  and  courts  are 
not  bound  to  enforce  or  hold  valid  any  contract  which  offends 
public  morals,  violates  the  law,  or  contravenes  public  policy. 
Had  the  certificate  contained  a  provision  to  the  effect  that 
l)enefits  would  be  paid  in  the  event  the  beneficiary  took 
the  life  of  the  insured,  it  would  clearly  be  opposed  to  public 
jx)licy,  and  would  not  be  enforced.     If  recovery  were  per- 
mitted by  the  beneficiary  or  her  assignee  in  this  action,  it 
would  be  giving  the  same  effect  to  the  certificate  as  if  such  a 
clause  was  included  in  the  contract.     Neither  of  the  inter- 
veners, Bendt  or  Volbner,  is  entitled  to  recover. 

II.     We  come  now  to  the  case  made  bv  the  adminis- 
trator,   and  the  more  important   and   controlling  question 
hitherto  stated.    Public  policy,  as  we  have  seen,  forbids  an 
action  on  behalf  of  the  beneficiary  or  her  assignee. 
6  But  what  becomes  of  the  benefit  promised  to  be  paid 

on  the  death  of  the  assured  ?  Is  the  company  absolved 
from  all  liability  because  of  the  murder  of  the  assured,  or 
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must  it  pay  the  amount  promised  to  some  one,  and,  if  po, 
to  whom  ?  Xeither  tho  beneficiary  nor  her  children  nor  Iier 
assignee  can  recover,  because  of  the  wrong  perpetrated  by 
her;  but  dcx^s  her  wrong  absolve  the  association  from  its 
liability  ?  AVo  think  not.  There  is  no  provision  in  the  cor- 
tifieatc  that  it  should  be  forfeited,  in  the  event  the  insured 
was  murdered,  and  no  condition  of  any  kind  against  murder. 
The  agreement  was  to  the  effect  that  in  case  of  the  death  of 
the  assured  the  beneficiary  should  be  entitled  to  a  share  in 
the  l)eneficiary  fund  to  the  amount  of  $2,000.  The  applica- 
tion, which  was  made  a  part  of  the  certificate,  contained  this 
statement:  "I  direct  that  all  benefits  to  which  I  mav 
be  entitled  from  the  association  be  paid  to  Christina 
Behrens,  related  to  me  as  my  wife,  subject  to  such 
future  disposal  of  benefits  as  I  may  hereafter  direct"  It  is 
also  provided  that  the  certificate,  if  issued,  should  designate 
as  beneficiary  either  one  of  the  insured's  family  or  relatives, 
or  his  legal  representatives,  heirs,  or  legatees.  This  was  in 
accordaneo  with  the  statute  in  force  at  the  time,  which  pro- 
vided that  "no  corporation  or  association  organized  or  operat- 
ing, under  this  act,  shall  issue  any  certificate  of  membership, 
or  policy,  unless  the  beneficiary  under  said  certificate  shall 
bo  the  husband,  wife,  relative,  or  legal  representative,  heir 
or  legatee  of  such  insured  member."  Acts  Twenty-First  Gen- 
eral Assembly,  chapter  65,  section  7.  Tho  object  of  such  in- 
surance is  to  provide  a  benefit  for  the  persons  named.  In 
ordinary  life  insurance  contracts,  the  assured  has  no  property 
in  tho  policy.  The  contract  is  between  the  company  or  as- 
sociation, on  the  one  part,  and  the  beneficiary,  on  the  otlier, 
and  from  the  day  of  its  issue  it  is  tho  property  of  the 
G  beneficiary.    By  the  decided  weight  of  authority,  how- 

ever, the  beneficiary  named  in  a  certificate  issued  by 
a  mutual  benefit  society  has  no  property  therein.  All  that 
ho  has  during  the  lifetime  of  the  assured  is  a  mere  expect- 
ancy,   dependent    on    tho    will    and    act    of    the    member. 
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After  the  death  of  the  member  the  beneficiary  has 
a  property  interest,  but  not  before.  Society  v.  Burh- 
hart,  110  Ind.  189  (10  X.  E.  Kep  79,  11  K  E.  Rep.  449)  ; 
Brown  v.  Grand  Lodge,  80  Iowa,  287;  Ilirschl  v.  Gloirlc,  81 
Iowa,  200.  Certificates  of  insurance  in  mutual  benefit  so- 
cieties are  contracts  between  the  socictv  and  the  member 
whose  life  is  insured.  During  the  life  of  the  assured  he  lias 
the  power  of  appointment,  or  the  right  to  designate  to  wlioin 
the  benefits  shall  be  paid.  It  has  been  held  that,  if  he 
designates  one  outside  the  class  prescribed  by  the  statute, 
this  does  not  render  the  policy  void,  but  the  insurance  in  such 
case  becomes  payable  to  those  who  would  have  been  entitled 
to  it  in  the  absence  of  any  designation.  Shea  v.  Association, 
160  Mass.  289  (35  N.  E.  Rep.  855) ;  Rindge  v.  Association^ 
146  Mass.  286  (15  N.  E.  Rep.  628)  ;  Bums  v.  Grand  Lodge, 
153  Mass.  173  (26  N.  E.  Rep.  443);  Keener  v.  Grand 
Lodge,  38  Mo.  App.  543;  Palmer  v.  Welch,  133  111. 
141  (23  N.  E.  Rep.  412);  Britton  v.  Supreme  Council 
46  K  J.  Eq.  102  (18  Atl.  Rep.  675).  The  naming  of  a 
beneficiary,  though  not  a  bequest,  partakes  of  its  nature. 

Phillips  V.  Carpenter^  79  Iowa,  600;  Bobinson  r. 
7  Duvally  79  Ky.  83.    In  Rindge  v.  Association,  supra, 

it  is  expressly  held  that  where  the  assured  makes  a 
designation  of  beneficiary,  unlawful  because  of  statutory  in- 
hibition, the  administrator  of  his  estate  is  entitled  to  recover 
on  the  certificate  for  the  benefit  of  the  i>ersons  who  would 
have  been  entitled  to  the  insurance  in  the  absence  of  any 
designation;  and  in  Ryan  v,  Rothweiler,  50  Ohio  St.  595  (35 
X.  E.  Rep.  681),  the  beneficiary  dial  before  the  death  of 
the  assured,  and  it  was  held  that  the  fund  lapsed  into  the 
estate  of  the  jxirson  who  created  the  trust,  and  at  his  death 
became  a  part  of  his  estate.  The  court  followed  the  trust- 
fund  doctrine,  and  said,  among  other  things:  "The  ques- 
tion is  not  governed  so  much  by  the  principle  of  choses  in  ac- 
tion and  vested  rights  as  by  the  principlcv'?,  aims,  and  well- 
known  objects  of  life  insurance.     The  ca«o«;  whieli  hold  the 


48  Schmidt  v.  Xorthekx  L.  Asso.       [112  Iowa 

insurance  money  to  be  a  trust  fund  which  reverts  to  the 
estate  of  the  assured  in  case  of  the  death  of  all  the  named 
beneficiaries  during  the  lifetime  of  the  assured  give  different 
reasons  for  the  results  arrived  at.  Some  place  it  upon  the 
ground  that  the  person  to  whom  the  fund  would  otherwise  re- 
vert has  no  insurable  interest  in  the  life  of  the  assured,  while 
others  place  it  upon  the  doctrine  of  failure  of  trust  by  the 
death  of  the  beneficiary.  In  the  case  now  under  considera- 
tion, should  the  plaintiflF  in  error  [administrator  of  one  of 
the  deceased  beneficiaries]  succeed,  he  would  recover  the  in- 
surance money,  while  he  manifestly  had  no  insurable  interest 
in  the  life  of  Mr.  Helwig.  The  theory  of  a  failure  of  trust 
comes  with  more  force  and  stronger  reasons  than  the  doctrine 
of  choses  in  action,  so  strongly  argued  by  coimsel  for  plaintiff 
in  error.  We  regard  the  doctrine  of  choses  in  action  as  not 
fully  applicable,  because  it  conflicts  in  many  cases  with  the 
controlling  doctrine  of  insurable  interest.  Upon  principle, 
therefore,  and  aside  from  any  statute  on  the  subject,' we  think 
that  in  this  case  the  policy  reverted  to  Mr.  Helwig  [the  as- 
sured], and  at  his  death  became  a  part  of  his  estate.  It 
seems  to  us  that  this  was  the  manifest  intention  and  under- 
standing of  all  the  parties  interested,  and  that  the  result  is 
just  and  equitable.  While  there  may  have  been  a  vested  inter- 
est, it  was  an  interest  not  in  possession,  but  in  expectancy, 
liable  to  be  diverted  from  the  insured  before  the  death  of 
the  assured.  We  therefore  hold,  both  upon  principle  and  a 
construction  of  the  statute,  that  upon  the  death  of  the  wife 
and  daughter  the  property  reverted  to  Mr.  Helwig  [the  as- 
sured], and  at  his  death  became  a  part  of  his  estate.''  In 
Bancroft  v.  Russell,  156  Mass.  47  (31  N.  E.  Eep.  710),  the 
insurance  was  payable  to  a  trustee,  for  the  benefit  of  the  wife 
of  the  assured.  The  wife  died  before  the  husband,  who  was 
the  assured,  and  it  was  held  that  there  was  a  resulting  trust 
in  favor  of  the  assured's  estate.  See,  also,  Ilashins  v,  Kendall, 
158  Mass.  224  (33  N.  E.  Ttop.  405).     Commenting  on  this 
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last  case,  Mr.  Bacon,  in  his  .work  on  Benefit  Socie- 
ties, (2(1  ed.,  par.  243a),  says,  "Conceding  the  rule 
to  be  that,  if  the  person  designated  as  beneficiary  die 
in  the  lifetime  of  the  member,  a  lapse  of  the 
designation  results,  it  has  been  held  that  under  the 
rules  of  the  society  the  benefit  generally  will  not  revert 
to  the  society,  but  a  resulting  trust  accrues  for  the  benefit  of 
either  those  designated  by  Uie  laws  of  the  association  to  re- 
ceive in  case  of  failure  of  designation,  or  for  those  entitled 
to  take  as  heirs  of  the  member  under  the  statutes  of  distribu- 
tion." We  are  not  entirely  without  precedent  in  our  own 
cases.  In  Newman  v.  Insurance  Co.,  76  Iowa,  61, 
the  certificate  was  to  be  made  payable  to  devisec^s 
named  in  the  will  of  the  assured.  lie  failed  to  make  the 
designation,  and  his  administrator  brought  suit  against  the 
society.  We  held  that  the  company  was  not  released,  and 
said ;  "Surely  the  defendant  ought  not  to  seek  to  avoid  its 
obligation  by  the  alleged  failure  of  beneficiaries.  If  he  made 
no  last  will  and  testament,  the  right  to  the  avails  of  the  life 
insurance  would  descend  to  his  heirs,  the  same  as  any  other 
property  or  chose  in  acticwi."  Defendant  obligated  itself  to 
jMiy  on  the  death  of  the  assured,  and  it  ought  not  to  be  held 
that  the  act  of  the  beneficiarv  forfeited  all  claim  under  tho 
])olicy.  Tho  wife  cannot  recover,  Ix'eaiise  it  is  contrary  to 
jmblic  policy  to  allow  her  to  enforce  the  claim.     But  this 

rule  of  public  policy  ought  not  to  l>e  extended  so  as 
S  to  defeat  all  claims  on  the  policy.  We  have  seen  that 

when  there  has  been  no  designation,  or  an  illegal 
designation,  or  a  designation  of  a  person  as  beneficiary  who 
dies  before  the  death  of  the  assured,  the  association  holds 
the  money  in  trust  for  the  benefit  of  the  estate  of  the  assured. 
Following  this  doctrine  to  its  logical  conclusion,  it  seems  to 
us  that,  when  the  beneficiary  named  is  prohibited  from  tak- 
ing because  of  her  own  wrong,  a  trust  arises,  that  will  bo  en- 
forced in  a  proper  case.  This  trust  is  created  in  favor  of  the 
Vol.  112  Iowa— 4. 
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husbt^nd's  estate,  and  takes  effect  by  reason  of  the  crime  of 
the  wife^  which  destroys  the  trust  in  her  favor.  In  so  far  as 
she  i§  concerned,  the  trust  is  destroyed  by  her  crime,  and  in 
consequence  a  resulting  trust  in  favor  of  the  husband's  estate 
is  allowed.  If  we  treat  the  designation  of  a  benficiary  as 
akin  to  a  bequest,  the  same  result  follows ;  for  a  lapsed  legacy 
descends  to  the  heirs  of  the  testator.  Moreover,  the  fimd 
was  created  or  collected  by  the  defendant  for  the  benefit  of 
the  persons  or  classes  named  in  the  statute.  True,  it  is  to 
]>ay  this  fund  to  such  person  or  persons  of  this  class  as  may 
bo  designated  by  the  assured ;  but,  if  no  one  is  selected,  it  is 
nevertheless  a  trust  fund  to  be  paid  to  the  estate  of  the  as- 
sured, for  the  benefit  of  one  of  the  classes  or  persons  named* 
No  one  will  doubt  the  proposition  that  whenever  property  is 
produced  by  payments  made  by  one,  that  are  to  be  held  in 
trust  for  another,  and  that  trust  fails  or  is  satisfied,  a  result- 
ing trust  arises  in  favor  of  the  party  making  the  payments, 
or  his  estate.  The  celebrated  case  of  Cleaver  v.  Association 
(1892)  1  Q.  B.  Div.  147,  growing  out  of  the  Maybrick  Case, 
is  much  like  the  one  at  bar ;  and  it  was  there  held  that  not- 
withstanding Mrs.  Maybrick,  who  murdered  her  husband,  was 
named  as  beneficiary  in  his  certificate  of  insurance,  and 
could  not  recover  from  the  insurance  company,  still  the  insur- 
ance money  formed  a  part  of  her  husband's  estate,  and  could 
be  recovered  by  his  administrator.  That  decision  meets  with 
our  approval,  and  wc  have  no  hesitation  in  following  it  See, 
also.  In  re  Conrad's  Estate,  89  Iowa,  399,  wherein  it  was 

held,  in  a  case  where  the  beneficiary  died  before  the 
9  assured,  that  the  fund  should  be  disposed  of  according 

to  the  laws  of  descent.  Wheii)  Mrs.  Behrens  caused  the 
death  of  her  husband,  all  her  rights  under  the  policy  ceased, 
and  the  trust  in  her  favor  was  by  that  act  annulled,  but  the 
obligation  of  the  company  to  pay  the  promised  benefit  was 
not  canceled.  Absolution  from  payment  to  Mrs.  Behrens 
was  brought  about  by  her  own  conduct,  which  prevented  her 
from  recovering  because  of  public  policy.     But  the  interest 
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in  the  benefits  to  which  the  assured  was  entitled  from  the 
association  was  not  destroyed.  We  have  no  occasion  to  de- 
termine whether  or  not  Mrs.  Behrens  can  take  anything 
through  the  administrator,  as  that  question  is  not  before  us. 
It  will  be  time  enough  to  consider  it  when  it  is  properly  pre- 
sented. None  of  the  cases  relied  on  by  appellant  are  in  point. 
The  question  here  decided  was  not  raised  in  Schoep  v.  Insur- 
ance Co.,  104  Iowa,  354.  McClure  v,  Johnson,  56  Iowa,  620. 
involved  no  such  question  as  is  here  presented.  Ordinarily 
the  proceeds  of  a  policy  of  insurance  payable  to  another  than 
the  assured  do  not  constitute  assets  of  his  estate,  and  cannot 
be  disposed  of  by  will.  The  judgment  of  the  district  court 
is  correct,  and  it  is  affirmed. 


Jdiix    J.    Meyer    v.    The    Boepple    Button    Company, 

Appellant 

Master  and  Servant:  bisk  of  employment:  Negligence  and  con- 
tributory negligence.  A  servant  was  injured  In  the  master's 
1  8)iop  by  stepping  into  a  barrel  of  hot  water  sunk  into  the  ground 
so  that  the  top  was  flush  with  the  surface.  The  servant  eon- 
tended  that  the  accident  was  caused  by  the  action  of  a  vicious 
dog  kept  by  the  master.  Held,  that  an  instruction  authorizing 
4  the  recovery  by  the  servant,  on  a  finding  that  the  action  of  the 
dog  was  not  a  risk  assumed  by  the  servant,  and  that  such  ac- 
tion caused  the  accident,  was  erroneous,  for  omitting  consid- 
eration of  the  master's  negligence  in  placing  and  maintaining 
the  barrel,  and  the  servant's  freedom  from  negligence.  It  was, 
in  effect,  the  direction  of  a  verdict  for  plaintiff  if  the  jury 
found  that  the  acts  of  the  dog  was  not  a  risk  assumed  and  that 
such  acts  caused  the  injury  suffered  by  plaintiff. 

Instructions:     paragraphing.    Where  instructions,  as  a  whole,  de- 

2  fined  the  issues,  the  fact  that  such  issues  are  not  grouped  and 
stated  in  separate  paragraphs  is  not  error. 

Request-     Equivalents.     Where  the  question  of  assumption  of  a 
risk  of  employment  by  a  servant  is   covered  by  the  instruc- 

3  tiOiis  as  given,  the  refusal  to  give  requested  instructions  there- 
on is  not  error. 
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Appeal  from  Muscaiine  District  Court.  — lIoN.  J.  W.  Bol- 

LixoEu,  Judge. 

Saturday,  October  6,  1900. 

Action  to  recover  for  personal  injuries.  Trial  to  jury. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals. — 
lie  versed. 

Jayne  &  Hoffman  for  appellant. 

E.  M.  Warner  and  Carshaddan  &  Butk  for  appellee. 

Sherwin,  J. — The  plaintiff  was  employed  in  the  de- 
fendant's button  factory,  and  while  passing  from  his  work- 
room to  a  closet,  some  distance  therefrom,  he  stepped  into  a 
l)arrel  of  hot  water  used  for  softening  the  shells  from  which 
the  buttons  were   made,    and  one  of  his  legs  was 

1  scalded.    The  barrels  were  in  the  ground,  with  their 
tops  flush  with  tlie  surface  thereof.    No  covering  was 

*)vcr  them,  nor  was  there  any  guard  around  them.  The 
])laintiff  knew  the  situation  of  the  barrels  and  their  contents, 
but  claims  that  while  passing  near  them  his  attention  was 
suddenly  attracted  by  a  large  and  vicious  dog  belonging  to 
the  defendant,  and  kept  on  the  premises  as  a  watchdog,  and 
that  while  his  attention  was  so  taken  the  accident  happened. 
The  issues  in  a  case  should  be  clearly  defined  by  the 
court  in  its  instructions  to  the  jury,  but  it  is  not  necessary 
that  they  be  grouped  and  stated  in  separate  paragraphs  of 
the  charge  devoted  to  that  purpose   alone.     It   i? 

2  enough  if  tlie  instructions  as  a  whole  point  out  the 
entire  issue  in  the  case,  and  this  was  done  in  the  case 

at  bar.  Siltz  v.  Insurance  Co.,  71  Iowa  710;  Walrod  v. 
Webster  County,  110  Iowa,  349.  There  is  such  evidence  in 
support  of  the  allegation  of  negligence  on  the  part  of  defend- 
ant, and  of  want  of  contributory  negligence  on  the  part  of  the 
plaintiff,  that  we  cannot  disturb  the  judgment  on  account  of 
want  thereof. 
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The  question  of  the  assumption  of  risk  by  the  plaintiff, 
if  in  the  case  at  all,  was  fairly  and  fully  covered  by 

3  the  instructions  given,  and  there  was  no  error  in  re- 
fusing to  give  those  asked  by  the  defendant  on  this 

subject. 

The  ix>ints  in  the  other  instructions  asked  by  defendant 
and  refused  were  suiRciently  covered  by  those  given  by  the 
court  as  its  own. 

The  seventeenth  instruction  given  by  the  court  is  in  the 

language  following :*"(! 7)  Were  the  actions  and  conduct  of 

the  dog,  at  the  time  of  the  accident,  outside  of,  and  foreign 

to,  and  not  embraced  in,  the  risks  assumed  by  tlie 

4  ])Iaintiff  as  an  employe  of  defendant?     And,  if  you 
find  they  were  extraneous  to  such  risk,  and  of  such  a 

nature  they  could  not  reasonably  bo  foreseen  or  anticipated 
by  him,  were  they,  under  the  evidence  before  you,  of  such  a 
character  as  would  reasonably  cause  alarm  or  fright  to  such 
a  degree  in  the  plaintiff,  as  a  man  of  ordinary  caution,  pru- 
dence, and  nerve,  as  to  draw  his  attention  to  the  dog,  and  to 
cause  him  to  forget  the  hot-water  barrels  before  him,  and  in- 
voluntarily step  into  one  of  them?     If  you  answer  in  the 
affirmative,  your  verdict  should  then  be  for  tlie  plaintiff."  It 
will  be  seen  that  the  court  therein  omitted  the  necessary  ele- 
ment of  negligence  on  the  part  of  the  defendant,  and  of  thci 
want  of  contributory  negligence  on  jiteintiff's  part,  and,  in 
effect,  directed  a  verdict  for  the  plaintiff  upon  the  findings 
alone  that  the  (\(ction  of  the  dog  was  no  part  of  the  risk  as- 
6ume<l  by  the  plaintiff  and  caused  the  accident  in  question. 
Plaintiff  had  no  cause  of  action  against  the  defendant  except 
upon  proof  of  negligence  in  placing  and  maintaining  the  bar- 
rels in  the  position  they  were,  and  upon  proof  of  no  negli- 
gence on  his  part,  and  these  were  questions  of  fact  instead  of 
law,  and  should  have  been  incorporated  in  the  positive  in- 
struction given,  for  the  jury  to  determine.  Quinn  v,  li ail- 
way  Co,,  107  Iowa,  710.     We  discover  no  other  matt(  is 
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demanding  attention.     For  the  error  pointed  out  the  case  is 

KEVERSED. 

Geanger,  C.  J.,  not  sitting.  . 


Carl  Scott  by  his  next  friend,  Appellant,  v.  St.  Louis, 
Kansas  &  Northwestern  Railway  Company. 

Railroads:     statements  of  brakeman.    Where  a  street  was  blocked 
jiis    64!  1    by  a  freight  train  of  defendant  company,  and   plaintiff  was 

i'^  W|  told  by  the  brakeman  to  pass  through,  that  he  had  plenty  of 

3  time,  and  in  attempting  to  do  so  was  injured,  such  statement 
of  the  brakeman  was  binding  on  the  company.  While  neither 
an  invitation  nor  a  command,  it  was  a  statement  of  fact  of 
which  a  stranger  might  properly  believe  the  brakeman  had 
knowledge. 

Right  to  belt  ttpon:  Jury  question.  Where  the  street  was  blocked 
by  a  freight  train  of  defendant  company,  and  plaintiff  was  told 
by  the  brakeman  to  pass  through,  that  he  had  plenty  of  time, 

4  and  while  attempting  to  do  so  the  engine  backed,  and  plaintiff 
was  injured,  the  question  whether  the  plaintiff  had  reasonable 
ground  to  believe  that  the  train  would  not  move  was  for  the 
jury. 

Trespass:  Jury  question.  Where  plaintiff,  in  going  to  the  freight 
house  on  business,  used  a  path  generally  used  by  pedestrians 
in  going  to  that  place,  the  fact  that,  owing  to  the  path  being 

5  blocked  by  a  freight  train,  he  deviated  from  the  path  in  order 
to  get  to  the  end  of  the  car  which  barred  his  way,  did  not  make 
him  a  trespasser,  as  a  matter  of  law,  but  the  question  should 
have  been  submitted  to  the  jury. 

DuTT  TO  TRESPASSER.  Where  plaintiff  was  injured  by  climbing 
through  a  freight  train  which  blocked  his  path,  after  assur- 

5  ance  of  the  brakeman  of  the  defendant  that  he  had  plenty  of 
time,  the  fact  that  he  was  a  trespasser  did  not  relieve  the  com- 
pany from  liability. 

Evidence:  Exclusion:  Contradiction  on  same  side.  Where  plain- 
tiff, a  boy  of  16  years,  testified  that  he  would  not  have  attempted 

6  to  go  through  the  freight  train  which  blocked  the  street  if  the 
brakeman  had  not  assured  him  that  he  had  plenty  of  time, 
evidence  offered  by  him  that  he  was  not  familiar  with  the 
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danger  incident  to  the  act  was  properly  excladed,  since  it  con- 
tradicted plaintiffs  own  testimony. 

Declabations  of  bbakeman:  Conclusions.  Where  plaintiff  was 
told  by  the  brakeman  that  he  had  plenty  of  time  to  pass  through 
a  freight  train  that  blocked  the  street,  and  was  injured  in  at- 

7  tempting  to  do  so,  evidence  that  the  brakeman,  two  minutes 
after  the  accident,  said  to  plaintiff,  "You  are  not  to  blame  for 
this;  you  are  innocent,"  was  properly  excluded  as  a  conclusion 
of  the  witness. 

Directed  Verdict:  review  on  appeal.  Where  the  trial  court,  at 
the  close  of  the  evidence,  directed  a  verdict  for  defendant,  the 
2  court,  on  appeal,  is  limited  to  whether  the  plaintiff's  evidence, 
if  submitted  to  the  jury,  would  warrant  a  verdict  in  his  favor, 
and  cannot  pass  on  the  weight  of  the  evidence  or  the  credibility 
of  the  witnesses. 

Striking  af>str(ict.  Where  the  trial  court  directed  a  verdict  for 
defendant  at  the  close  of  the  evidence,  a  motion  to  strike  plain- 
tilTs  abstract  from  the  files,  because  it  did  not  contain  all  the 

8  the  testimony  of  defendant's  witnesses,  will  not  be  granted, 
since  the  evidence  of  plaintiff,  only,  was  necessary  to  pass  on 
the  validity  of  the  verdict 

Appeal   from  Keokuk    Superior   Court. — Hon.    Kice   H. 

Bell,  Judge. 

Monday,  Octobee  8,  1900. 

Action  to  recover  damages  for  personal  injuries.  When 
tlie  testimony  was  all  in,  on  motion  of  defendant,  a  verdict 
was  directed  in  its  favor.  From  a  judgment  thereon,  taxing 
costs  to  plaintiff,  he  appeals. — Reversed. 

F.  M.  Bollinger  and  A.  L.  Wilson  for  appellant 

H.  H.  Trimble,  Palmer  Trimble,  and  James  C.  Davis 
for  appellee. 

Waterman,  J. — ^Defendant  owns  and  operates  a  rail- 
way through  the  city  of  Keokuk.  Its  main  track  runs  at  the 
foot  of  the  bluffs  upon  which  the  principal  portion  of  the 
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city  IS  built.  A  number  of  streets  cross  this  track,  and  extend 
to  the  bank  of  the  river.  Among  these  is  Bank  street,  which 
leads  to  the  freight  house  of  the  Keokuk  &  Western  Railway, 
another  line  passing  through  the  city.  On  December 
1  12,  1896,  plaintiif,  then  aged  16  years,  and  tempora- 

rily employed  in  the  Eagle  Hotel  as  porter,  started  to 
go  on  an  errand  to  the  Keokuk  &  Western  freight  house. 
When  he  reached  the  Bank  street  crossing  of  defendant's 
road,  he  found  his  way  blocked  by  a  freight  train  of  some  40 
cars,  with  an  engine  attached,  which  was  standing  across  tiio 
street,  and  which  extended  almost  an  equal  distance  either 
way  from  the  crossing.  Plaintiff  was  in  company  with  three 
other  boys  at  the  time.  When  the  crossing  was  reached,  two 
of  these  boys  climbed  through  the  standing  train  between  the 
cars.  There  was  a  brakeman  on  top  of  the  train,  and  to  him 
plaintiff  spoke,  asking,  "How  long  are  you  going  to  let  this 
stay?"  The  brakeman  replied,  *'Just  go  on,  kid;  go  on 
through,  you  have  got  plenty  of  time.''  Plaintiff  climbed  up 
between  two  cars,  intending  to  pass  through,  but  as  be 
stepped  on  the  bumper  of  a  car  the  train  moved  backwards, 
and  ho  slipped  so  that  his  foot  was  caught  and  crushed  to 
such  an  extent  as  to  permanently  disable  him.  Ah  ordinance* 
of  the  city  of  Keokuk  made  it  a  misdemeanor  for  any  rail- 
way company  to  block  a  street  crossing  with  a  standing  train 
for  a  longer  continuous  period  than  five  minutes.  And  when 
such  trains  were  opened  at  crossings  for  the  passing  of 
I)er8on8  or  vehicles  it  was  provided  they  should  not  be  again 
connected  for  15  minutes.  This  train  had  been  standing:  on 
the  crossing  more  than  5  minutes  when  plaintiff  was  hurt. 
There  was  also  an  ordinance  of  said  city  which  required  the 
l)ell  to  be  sounded,  within  certain  limits,  when  a  locomoti^M^ 
was  in  motion,  and  the  Bank  street  crossing  was  within  these 
limits.  The  bell  was  not  sounded  when  this  train  moved 
back.  The  facts  we  have  stated  arc  those  most  favorable  to 
plaintiff.  In  many  im]x»rtant  particulars  they  are  disputed. 
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For  instance,  defendant  offered  evidence  to  show  that  tlie 
train  was  in  motion  when  plaintiff  attempted  to  pass 
2  between  the  cars.     But  we  must,  in  cases  like  this, 

take  the  evidence  most  favorable  to  appellant,  and, 
if  that  makes  a  case  for  the  jury,  he  is  entitled  to  have  it 
passed  upon  by  them.  We  cannot  determine  as  to  the  weight 
of  the  evidence  nor  pass  upon  the  credibility  of  the  witni^sses. 
In  Gradert  v.  Railway  Co.,  109  Iowa,  547,  we  quoted  and 
approved  the  following  language  used  in  Phillips  v.  Phillips, 
93  Iowa,  615 :  **While  the  trial  court  mav  determine  whether 
the  contestants  have  given  evidence  sufficient  to  support  a 
verdict,  if  one  should  be  returned  in  their  favor,  it  could 
not,  under  the  rule  announced  in  Meyer  v.  Uouck,  85  Iowa, 
.*]19,  pass  upon  the  question  as  to  whether  the  preponderating- 
weight  of  all  tho  evidence  is  in  favor  of  or  against  the  con- 
testants. This  is  a  question  always  for  the  jury.  So  it  is 
for  the  jury  to  determine  as  to  the  weight  of  the  evidence, 
though  there  be  one  witness  testifying  on  one  side  to  certain 
facts,  and  many  witnesses  on  the  other  side  testifying  to  a 
contrary  state  of  facts.  It  is  not  the  province,  in  such  a  case, 
<»f  the  court  to  pass  upon  the  credibility  of  the  several  wit- 
nesses, and  to  say  which  one  told  the  truth,  or  that  the  story 
of  one  is  more  likely  to  be  correct  than  that  of  another.  The 
ruling  laid  down  in  the  Meyer  Case  does  not  justify  such 
contention.  To  do  so  would  be  equivalent  to  doing  away 
with  jury  trials." 

It  is  claimed  by  defendant  that,  in  any  view  of  the 
<'aso,  it  is  not  shown  to  have  been  negligent;  that  the  stop- 
l)ing  of  the  train  on  the  crossing  was  not  the  proximate  cause 
of  the  accident;  and  that  its  backward  movement  was  but 
a  few  inches  in  distance,  for  the  purpose  of  taking  up  slack, 
and  was  not  such  a  movement  as  necessitated  a  warning,  un- 
der the  ordinance  which  required  the  bell  to  be  rung.  With- 
out intending  to  be  understood  as  assenting  to  tho  correct- 
ness of  these  propositions,  we  may  say  theso  are  not  the  only 
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matters  of  negligence  averred.  The  conduct  of  the  brakeman 
is  complained  of  also.  The  brakeman  was  employed  in  aid- 
ing in  the  movement  of  the  train.  To  some  extent  ho  would 
necessarily  have  knowledge  of  what  was  to  be  done  with  it. 

A  stranger  might  properly  suppose  that  he  had  the 
o  knowledge  which  he  assumed  to  possess.     If,  then, 

the  brakeman  knew  the  train  might  move  at  any  in- 
stant, or  if  he  did  not  know  that  it  would  remain  standing 
for  a  sufficient  time  to  enable  plaintiff  to  pass  through,  he 
was  negligent  in  making  the  statement  he  did  to  plaintiff, 
and  his  negligence  will  be  that  of  the  company. 

It  is  thought  that  what  the  brakeman  said  was  not 
within  the  scope  of  his  duty,  and  not  binding  on  the  com- 
pany. We  are  not  to  treat  his  remark  to  plaintiff  as  an  in- 
vitation or  a  command,  but  as  a  statement  of  fact,  of  which, 
a  stranger  might  properly  consider  he  had  knowledge.  As 
such,  his  conduct  bound  the  company.  The  general  rule, 
governing  the  liability  of  a  master  for  the  torts  of  his  ser- 
vant, settle  this  matter  in  plaintiff's  favor. 

What  we  have  just  said  applies  also  to  the  issue  of  con- 
tributory negligence.  It  would  not  necessarily  be  negligent 
for  plaintiff  to  have  passed  between  these  cars,  had  they  not 

been  liable  to  move.      Whether  he  had  reasonable 

4  ground  to  believe  they  would  remain  stationary  wa.s 
for  the  jury.     We  get  but  little  aid,  save  in  general 

principles,  from  the  cases.  See,  however,  Burger  v.  Railroad 
Co.,  112  Mo.  Sup.  238  (20  S.  W.  Rep.  439) ;  Henderson  v. 
Railway  Co.,  52  Minn.  479  (55  N.  W.  Rep.  53) ;  Railway 
Co.  V.  Green,  20  Tex.  Civ.  App.  5  (49  S.  W.  Rep.  670) ; 
Railroad  Co.  v.  Sykes,  96  111.  162. 

Another  claim  of  defendant  is  that  the  undisputed  evi- 
dence shows  plaintiff  was  not  hurt  upon  Bank  street,  but 
upon  the  railway  grounds,  and  that,  being  a  trespasser  there, 
he  cannot  recover.    We  are  not  prepared  to  assent  to 

5  either  this  statement  of  fact  or  conclusion  of  law. 
There  is  evidence  tending  to  show  that  plaintiff  wenl 
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between  the  ears  froiQ  a  path  used  by  pedestrians  going  to 
the  Keokuk  &  Western  freight  house.  Even  had  he  deviated 
from  the  path  sufficiently  to  get  to  the  end  of  the  car  that 
barred  his  way,  he  would  not  necessarily  have  been  a  tres- 
passer. See  Railroad  Co.  v,  Cumberland,  Adv.  S.  U.  S. 
380,  20  Sup.  Ct.  Rep.  380.  But  there  is  still  another  phase 
of  this  issue.  Although  plaintiff  was  a  trespasser  on  the 
grounds  of  the  company,  he  was  upon  its  train  because  of  the 
assurance  of  an  employe  that  he  might  safely  pass  through 
in  order  to  reach  his  destination.  Under  such  circumstances, 
defendant  cannot  escape  liability  on  the  ground  urged. 

II.  Some  other  questions  remain  to  be  disposed  of, 
in  view  of  the  new  trial  which  we  find  must  be  had.  Plain- 
tiff offered,  but  was  not  allowed  to  show,  that  he  was  not 

familiar  with  the  danger  in  being  about  the  railroad 

6  trains.     The  peril  incident  to  plaintiff's  act  if  the 
train  moved  was  so  apparent  that  at  his  age  he  must 

have  appreciated  it.  Indeed,  his  own  evidence  shows  that  he 
did :  for  he  says  he  should  not  have  attempted  to  pass 
through  between  the  cars  if  it  had  not  been  for  the  brake- 
man's  assurance. 

III.  Plaintiff  was  refused  permission  to  show  that 
within  two  minutes  after  the  accident  the  brakeman  came 
to  plaintiff,  and  said,  "Kid,  you  are  not  to  blame  for  this; 

you  are  innocent."    This  evidence  was  properly  i^led 

7  out.    Were  we  to  concede  the  transaction  to  be  a  part 
of  the  res  gestae,  yet  the  brakeman's  statement  would 

be  inadmissible,  for  it  is  of  a  conclusion  and  not  a  fact. 

IV.  The  motion  to  strike  appellant's  abstract  from  the 
files  and  affirm  the  judgment  below,  because  it  does  not  con- 
tain all  the  testimony  of  defendant's  witnesses,  is  overruled. 

To  pass  upon  the  validity  of  a  directed  verdict,  we 

8  need  usually  only  the  evidence  on  the  part  of  appel- 
lant.    As  bearing  upon  this  matter  somewhat,  see 

Oaring  v.  Fitzgerald,  105  Iowa,  507.     We  may  say  fur- 
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Ilier  tliat  on  additional  abstracts  filed  by  appellant  and  ap- 
pellee, re6i)ectively,  we  have  the  whole  record  presented, 
and  under  these  circumstances  we  feel  that  the  case  should 
Ik?  .disposed  of  on  its  merits. — Reversed. 

(J RANGER,  C.  J.,  not  sitting. 
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Arch  0.  Smith,  Appellee,  v.  S.  L.  Moore,  Appellant. 

Mortgages:  extinguishment:  Delivery  to  one  toho  assumed  pay- 
ment, A  holder  of  the  legal  title  to  lands  notes  to  plaintiff 
secured  by  mortgage  on  said  lands,  and  on  the  same  day  he 
quitclaimed  to  S.,  who  was  the  beneficial  owner  of  said  realty. 
2  S.  assumed  payment  of  said  mortgage  notes.  Said  holder  of 
the  legal  title  had  executed  said  notes  without  consideration 
and  he  delivered  them  and  the  mortgage  to  S.  to  enable  the 
latter  to  buy  said  realty.  Being  unable  to  use  them  for  that 
purpose  S.  returned  them  to  plaintiff,  the  payee  named  therein. 
Plaintiff  held  them  until  some  time  later.  4t  which  time  he 
made  a  loan  to  S.  and  it  was  agreed  that  plaintiff  should  hold 
said  notes  and  mortgage  as  collateral  to  said  loan.  Held,  al- 
though said  notes  and  mortgage  were  once  delivered  by  their 
maker  to  one  who  had  assumed  their  payment,  this,  the  inten^ 
tion  being  to  the  contrary,  did  not  under  these  clrcumstanceB. 
operate  to  extinguish  them  and,  no  rights  of  third  parties  hav- 
ing intervened,  said  notes  and  mortgage  became  effective 
obligations  to  plaintiff  at  the  time  when  it  was  agreed  that 
they  should  be  held  as  collateral  security. 

Mortgage  securing  separate  claims:  Application  of  proceeds. 
Where  the  amount  realized  from  the  foreclosure  of  a  mortgage 
5  which  secures  separate  claims  is  insufficient  to  pay  all,  the 
creditor  is  not  bound  to  apply  the  same  pro  rata,  but  may 
apply  it  in  payment  of  those  claims  for  which  he  holds  no  other 
security. 

Good  faith  buyer  of  mortgage:     Priority  of  liens.    A  mortgaget* 
1    in  a  mortgage  executed  to  secure  a  pre-existing  debt  Is  not  a 
3     bona  fide  purchaser  entitled  to  priority  of  lien  .over  a  prior 
unrecorded  mortgage  on  the  property. 

Foreclosure  Judgment  In  rem:      MEUiiER  of  mortgage  debt  in  jud(w 
MENT.    A  Judgment  rendered  on  a  note  in  suit  in  rem  to  fore- 
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close  a  mortgage  securing  the  same,  where  the  maker  was  a 
4  non-resident  of  the  state,  and  did  not  appear,  is  not  a  merger 
of  the  note  as  a  cause  of  action,  and  a  subsequent  action  brought 
to  recover  the  unpaid  balance  due  thereon  in  the  state  of  the 
maker's  residence  must  be  upon  the  note,  and  not  upon  the 
Judgment. 

Attorney  Fees:  foreclosure  of  mortgaqe:  Foreclosure  of  collat- 
eral. The  fact  that  attorney's  fees  were  recovered  in  a  suit 
6  in  another  state  to  foreclose  a  mortgage  is  no  bar  to  their  re- 
covery in  a  subsequent  suit  to  foreclose  a  mortgage  held  as 
collateral  security  for  the  same  indebtedness,  which  provides 
for  such  fees. 

Appeal  from  Buchanan  District  Cmirt. — IIon.  A.  S.  Blair, 

Judge. 

Monday,  Octobkr  8,  1900. 

Suit  in  equity  to  foreclose  a  mortgage.  S.  L.  Moore,  a 
Tnortgagee  of  the  property,  was.  made  a  party  defendant, 
and,  although  it  is  conceded  that  his  mortgage  was  first  re- 
corded, it  is  claimed  that  he  is  not  a  bona  fide  pur- 
1  chaser  and  that  he  had  notice  and  knowledge  of  plain- 

tiff's mortgage.  Defendant  denies  notice  or  knowl- 
edge on  his  part  of  plaintiff's  mortgage,  and  pleads  his  mort- 
gage by  way  of  cross  petition,  asking  that  the  lien  thereof 
be  established.  Defendant  also  pleads  that  plaintiff's  mort- 
gage was  and  is  without  consideration,  and  svas  executed  for 
the  purpose  of  defeating  the  creditors  of  one  Allen  Smith, 
who  was  in  fact  the  beneficial  o^vner  of  the  mortgaged  proi>- 
«rty;  that  the  plaintiff's  mortgage  is  of  no  validity,  becauso 
the  maker  thereof  gave  no  authority  for  its  delivery;  and 
that  plaintiff,  by  certain  foreclosure  proceedings  in  the  courts 
of  Cook  county.  111.,  canceled  the  note  in  suit  which  the 
mortgage  was  made  to  secure,  in  whole  or  in  part,  and  is 
estopped  thereby  from  maintaining  this  action.  The  case 
was  tried  to  the  court,  resulting  in  a  judgment  and  decree 
for  plaintiff,  and  defendant  api)eals. — Affirmed. 
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Jordan&Goodyhoontz  and  E,  E.  Ilasner  for  appellant. 
Lake  &  Harmon  and  Ransier  &  Everett  for  appellee. 

Deemer,  J. — On  December  4,  1890,  J.  W.  Foreman, 
who  held  the  legal  title  to  the  property  in  controversy,  made 
a  mortgage  on  the  same  to  secure  a  note  of  $4,000,  of  even 
date  therewith,  to  plaintiff.     Allen  Smith  was  the 
2  beneficial  owner  of  the  property,  and  on  the  same  day 

Foreman  executed  a  quitclaim  deed  to  said  Smith, 
therefor,  by  the  terms  of  which  he  (Smith)  assumed  and 
agreed  to  pay  the  note  and  mortgage.  This  note  and  mort- 
gage were  executed  for  the  purpose  of  enabling  Allen  Smith 
to  use  them  in  paying  for  the  property.  The  vendors  re- 
fused to  accept  the  same  as  payment.  Allen  Smith,  to  whom 
the  plaintiff  had  forwarded  the  note  and  mortgage  for 
use  in  paying  for  the  property,  thereupon  returned  the 
same  to  plaintiff,  'who  had  at  that  time  paid  noth- 
ing therefor,  and  the  papers  remained  in  his  pos- 
session unrecorded,  until  April  of  the  year  1892, 
at  which  time  Allen  Smith  borrowed  of  plaintiff 
the  sum  of  $5,000,  executed  his  note  therefor,  and 
agreed  that  the  $4,000  note  and  mortgage  should  be  held  as* 
collateral  security  for  the  loan.  The  mortgage  has  never 
been  recorded.  Thereafter,  and  on  October  5,  1892,  plain- 
tiff loaned  Allen  Smitli  another  $5,000,  taking  his  not<*' 
therefor,  and  to  secure  the  two  loans  Allen  Smith  executed 
to  plaintiff  a  deed  and  an  assignment  of  his  interest  in  cer- 
tain lots  in  the  city  of  Chicago.  This  deed  was  dated  Octo- 
ber 17,  1892,  and  was  for  the  expressed  consideration  of 
$1,000,000.  On  October  11,  1897,  Allen  Smith  and  his  wife 
executed  to  plaintiff  another  note  for  the  sum  of  $561.85, 
and  at  the  same  time  executed  a  second  mortgage  on  the 
property  in  controversy  to  secure  the  same.  This  mortgage 
was  duly  recorded.  March  23,  1897,  Allen  Smith  and  wife 
executed  a  note  for  the  sum  of  $5,000  to  the  First  National 
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Ijank  of  Boone,  Iowa,  and  at  the  same  time  made  a  mortgage 
on  the  property  in  controversy  to  defendant,  Moore,  to  se- 
cure the  said  note.  This  mortgage  was  recorded  on  March 
26,  1897.  On  August  27,  1898,  plaintiff  obtained  a  decree 
of  foreclosure  of  the  deed  and  assignment  of  the  Chicago 
jjroperty  in  an  action  brought  by  him  against  Allen  Smith 
and  his  wife  and  defendant,  Moore,  in  the  Cook  county.  111., 
courts.  Smith  and  wife  and  Moore  were  residents  of  this 
state,  and  were  personally  served  with  notices  of  the  pro- 
ceedings in  the  Illinois  courts,  in  this  state.  They  did  not 
appear  to  that  action,  and  judgment  and  decree  were  taken 
against  them  by  default.  The  amount  found  due  at  that 
time  was  $16,620,  and  the  property  was  ordered  sold.  The 
j)ropcrty  was  sold  for  $13,000,  and  of  this  amount  $12.- 
721.95  was  applie<l  on  the  debt  due  the  plaintiff.  Plaintiff 
also  paid  $988.78  in  redemption  from  tax  sale  of  the  prop- 
erty in  controversy.  This  payment  was  made  October  13, 
1897,  to  protect  his  security,  and  he  asks  judgment  for  tho 
amount  so  paid,  with  interest.  Other  facts  that  are  deemed 
material  will  appear  as  we  proceed. 

On  behalf  of  appellant  it  is  contended  that  the  original 
$4,000  note  and  mortgage  are  of  no  validity.  It  is  admitted 
that  plaintiff  paid  no  consideration  therefor  at  the  time  they 
were  executed.  The  purpose  of  their  execution  was  to  enable 
Allen  Smith,  the  beneficial  owner,  to  raise  the  money  witlv 
which  to  pay  for  the  property.  As  soon  as  executed  by  Fore- 
man, they  were  delivered  to  Allen  Smith,  who,  as  we  have 
seen,  had  agreed  to  p|iy  the  same,  and  he  (Smith)  received 
them  from  plaintiff  for  that  purpose.  When  it  was  discov- 
ered that  they  could  not  be  used  for  that  purpose,  they  were 
returned  to  plaintiff,  who,  as  we  have  seen,  had  not  down  to 
that  time  paid  anything  therefor.  lie  held  them,  however, 
for  the  period  above  stated,  and,  when  making  the  $5,000 
loan  to  Allen  Smith,  received  them  as  collateral  security  for 
this  loan.    No  rights  or  interests  of  third  parties  in  or  to  the 
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property  intervened  between  tlie  making  of  these  instrument? 
and  the  deposit  of  the  same  as  collateral  security.    Defend- 
ant's claim  that  the  delivery  of  the  note  and  mortgage  to 
Allen  Smith,  who  had  agreed  to  pay  the  same,  operated  as  » 
(cancellation  and  satisfaction  thereof,  cannot  be  sustained 
The  papers  were  not  delivered  to  Smith  because  they  were 
satisfied.    Plaintiff  sent  them  to  him  for  use  for  the  purpose 
intended,  and  not  because  he  had  satisfied  his  obligation  t»» 
extinguish  them  by  payment.    When  the  purpose  for  which 
tlioy  were  executed  failed,  they  were  returned  to  plaintiff 
who  held  them  until  he  made  the  $5,000  loan,  when  it  wa« 
jigreed  they  should  be  retained  as  collateral  security  for  that 
loan.    Had  the  note  and  mortgage  been  paid,  it  is  doubtlesi^ 
true  that  they  could  not  be  revived.     Certainly  they  could 
notberevivedasagainstasubsequentpurchaser  in  good  faith, 
liut  such  is  not  the  situation  here.     Neither  the  note  nor 
mortgage  were  extinguished,  and  neither  party  so  understoo<l 
it.     Indeed,  they  were  dormant  until  plaintiff  advanced  hift 
money  on  the  strength  thereof.     Allen  Smith  was  under  no 
obligation  to  pay  them  until  they  became  effective,  and  that 
was  not  until  some  one  had  paid  a  consideration  therefor. 
When  he  received  them  from  plaintiff,  it  was  not  because  he, 
had  performed  an  obligation  he  was  under  with  reference 
thereto,  but  because  they  had  been  executed  for  the  purposo 
of  enabling  Allen  Smith  to  use  them  in  payment  for  the 
land,  or  to  obtain  money  thereby  with  which  to  pay  for  the 
land.     There  was  no  satisfaction  of  the  note  or  mortgage- 
The  doctrine  of  merger  has  no  application,  for  it  is  apparent 
that  it  was  the  intention  of  all  parties  to  keej)  the  mortgage 
alive,   and,   as  there  were  no   intervening   rights  of   third 
parties,  they  will   1x5  upheld.     Byington  v.   Founlain,  61. 
Iowa,  512.     The  conduct  of  Allen  Smith  is  such  as  to  indi- 
t*ate  that  he  intended  at  all  times  to  negotiate  the  instru- 
ments, and  not  to  satisfy  them.     See,  as  sustaining  our  con- 
chisions,  1  Jones,  Mortgages,  sections  86,611.  As  plaintiff's 
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$4,000  mortgage  was  not  recorded,  and  defendant'.^ 
(Moore's)  was,  plaintiff  cannot  recover  without  showing  that 
Moore  had  notice  or  knowledge  of  the  mortgage,  or  that  he 
is  not  a  subsequent  purchaser.  The  evidence  is  in  square  con- 
flict on  this  proposition.  We  are  constrained  to  hold  that 
Moore  had  actual  notice  of  the  plaintiff's  mortgage  at  the 
time  he  received  the  one  on  which  he  relies.  Nothing  is  to  be 
gained  by  setting  out  the  evidence  that  leads  us  to  this  con- 
clusion, and  we  content  ourselves  by  simply  stating  our  con- 
clusion. Moreover,  defendant,  Moore,  while  on  the  witnesJ* 
stand,  stated  that  his  mortgage  was  taken  to  secure  an  in- 
debtedness existing  from  the  maker  of  the* note  to  the  First 
National  Bank ;  that  the  note  for  $5,000  which  the  mortgage 
was  made  to  secure  represented  a  part  of  that  in- 

3  debtedness.  The  fair  inference  from  this  evidence 
is  that  the  mortgage  was  made  to  secure  a  pre-exist- 
ing indebtedness  to  the  bank.  If  that  be  true,  and  there  was 
no  other  consideration,  then  defendant  was  not  a  purchaser 
for  value,  and  cannot  claim  priority  over  plaintiff's  mort- 
gage.   Phelps  V.  FocTcler,  61  Iowa,  340. 

II.     Again,  it  is  insisted  that   plaintiff's  notes  were 

merged  in  the  judgment  recovered  in  Cook  county,  and  that 

the  action  of  plaintiff,  if  he  has  any,  is  on  that  judgment. 

Had  the  judgment  been  in  personam,  it  is    likely  true 

4  that  defendant's  contention  should  be  sustained,  al- 
though we  are  not  to  be  understood  as  indicating  that 

that  would  defeat  plaintiff's  right  to  foreclose  his  mortgage. 
But  the  judgment  was  in  rem,  Moore  and  his  co-defendants 
in  that  suit  were  residents  of  this  state,  were  served  with  no- 
tice in  this  jurisdiction,  and  did  not  appear  in  the  Illinois 
court.  That  court  had  no  jurisdiction  to  render  a  personal 
judgment.  If  the  record  disclosed  a  personal  judgment,  it 
could  not  be  enforced  in  this  state,  for  the  foreign  court  had 
no  jurisdiction  to  render  it.  Action  must  be  on  the  note,  the 
original  evidence  of  indebtedness ;  and  the  amount  received 
Vol.  112  Iowa — 5. 
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oil  the  judgment  in  rem  is  material  only  to  the  determination 
of  the  question  of  the  amount  due.  The  judgment  was  not 
a  merger  or  a  bar.  It  simply  amoimted  to  the  payment  of  so 
much  oi  the  claim.  The  cases  relied  on  by  the  appellant  all 
relate  to  personal  judgments.  See  Lawrence  v.  Beecher,  116 
Ind.  Sup.  312  (19  K  E.  Rep.  143);  Banh  v.  Wheeler,  28 
Conn.  433.  As  sustaining  our  conclusions  in  this  branch  of 
the  case,  see  Freeman  Judgment,  sections  218,  221;  Batik  v. 
Feahody,  55  Vt.  492,  which  is  directly  in  point.  As  already 
indicated,  there  is  no  occasion  to  determine  the  question  of 
the  validity  of  this  defense,  even  if  it  appeared  the  judgment 
was  in  personam,.  It  may  be  that  under  our  statute  (Code, 
sections  3428,  4288)  the  foreclosure  suit  might  proceed  in- 
dependent of  the  action  on  the  note.  Indeed,  we  have  already 
held  that  a  general  judgment  on  a  note  does  not  merge  the 
mortgage  secured  thereby.  Mattheivs  v,  Davis,  61  Iowa, 
225 ;  Morrison  v.  Morrison,  38  Iowa,  73.  See,  also.  Shearer 
V,  Mills,  35  Iowa,  499. 

III.  Further,  it  is  claimed  by  appellant  that  the 
amount  received  from  the  sale  of  the  Chicago  property  should 
be  applied  in  satisfaction  of  the  first  note,  which  is  the  one 

sued  on  herein,  or  pro  rata  on  all  the  notes  the  deed 
5  or  assignment  was  made  to  secure.     This  contention 

involves  the  doctrine  of  application  of  payments.  The 
judgment  iu  the  Illinois  court  on  its  face  was  for  the  total 
amount  of  the  two  $5,000  notes,  with  interest,  and  included 
the  taxes  j^aid  by  plaintiff.  The  decree  provided  for  the  sale 
of  the  property  to  pay  this  indebtedness,  no  other  direction 
l)eing  made  as  to  the  application  thereof.  Plaintiff  receipted 
for  the  net  proceeds  of  the  sale,  ^^on  account  of  the  debt  and 
interest  due  to  said  complainant  under  said  decree."  In 
bringing  this  suit  on  the  first  $5,000  note,  plaintiff  allowed 
credit  thereon  of  the  balance  remaining  of  the  sum  received 
from  the  sale  of  the  Chicago  property,  after  satisfying  the 
second  $5,000  note  and  the  taxes  paid  on  the  Chicago  prop- 
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crty  that  were  included  in  the  judgment,  leaving  the 
amomit  due  thereon  at  the  time  of  trial  $4,802.25.  The 
authorities  seem  to  be  in  conflict  on  the  rule  for  the  applica- 
tion of  involuntary  payments.  The  doctrine  that  seems  to  bo 
sustained  by  the  weight  of  authority  is  that  if  payment  is 
coerced  by  process  of  law,  and  the  fund  derived  is  not  sufii- 
cient  to  i>ay  all  of  two  or  more  claims  in  suit,  application 
will  generally  l>e  to  all  ratably.  See  Bvoivning  v.  Carson, 
163  Mass.  255  (39  K  E.  Ecp.  1037)  ;  Bank  v.  Brown,  12  N. 
IT.  ^20)Banlc  v.  Moore,  112  K  Y.  543  (20  K  E.  Rep.  357, 
3L.TI.  A.  302)  ;  Jones  v.  Benedict,  83  N.  Y.  79;  Sheldon  v. 
Benneit,  44  :Mich.  G34  (7  K  W.  Eep.  223).  We  have  not 
adopted  tliis  rule,  however.  Thus,  in  Small  v.  Older,  57 
Iowa,  32G,  involuntary  payments  insufficient  to  pay 
all  claims  were  so  api>lied  by  the  courts  so  as  to 
})ay  the  unsecured  rather  than  the  secured  ones,  and  the  doc- 
trine of  pro  rata  payments  was  repudiated.  Again,  in  Hau- 
son  i\  Manley,  72  Iowa,  48,  involuntary  payments  wore  so 
applied  by  the  court  as  to  satisfy  the  unsecured,  rather  than 
the  secured  debts.  See,  also.  Bank  v.  Whinery,  110  Iowa, 
390.  This  rule  is  not  without  support  in  other  jurisdictions. 
See  Nichols  v.  Knocoles,  C.  C,  17  Fed.  Eep.  404;  Wilson  v. 
Allen,  11  Or.  154,  2  Pac.  Eep.  Ql;  Bank  v.  Giniy,  108  Cal. 
148  (41  Pac.  Eop.  38)  ;  Mathews  v,  Switzler,  4G  Mo.  301  j 
President,  etc,  v.  Broivn,  22  Me.  295.  As  we  are  not  alone 
in  our  holdings,  and  as  the  result  of  the  rule  appears  to  \)0 
equitable,  we  do  not  feel  like  changing  it  at  this  time,  al- 
though it  may  not  be  in  accord  with  the  numerical  weight  of 
authoritv. 

IV.     Complaint  is  made  of  the  taxation  of  attorney's 
fees.    The  exact  point  is  that,  as  attorney's  fees  were  allowed 
in  the  suit  in  Illinois,  they  should  not  be  taxed  here.    As  the 
action  was  properly  brought  on  the  note,  which  pro- 
C  vided  for  attorney's  fees,  there  was  no  error.     More- 

over, the  mortgage  that  was  foreclosed  expressly  pro- 


68  Pardey  v.  Town  of  Mechanics ville.  [112  Iowa. 

vided  for  attorney's  fees,  as  did  the  $4,000  note,  neither  of 
which  were  involved  in  the  Illinois  suit.  Attorney's  fees 
were  propertly  taxed. 

The  parties  have  filed  a  stipulation  relating  to  defend- 
ant's right  of  redemption.  Pursuant  to  this  stipulation,  it  is 
ordered  that  defendant  have  three  months  from  the  filing  of 
this  opinion  within  which  to  make  redemption  from  the  sale, 
if  he  is  so  advised.  The  decree  of  the  district  court  allowing 
the  plaintiff  the  amount  due  on  his  $5,000  note,  and  for  the 
taxes  paid,  with  interest,  directing  a  sale  of  the  mortgaged 
})remises  for  the  amount  found  due,  and  decreeing  that  the 
lien  of  plaintiff's  mortgage  is  superior  to  that  held  by  de- 
fendant under  his  mortgage,  is  in  all  respects  affirmed. 

Granger,  C.  J.,  not  sitting. 


Mary   J.    Pardey    v.    The    Town    of    Mechanicsvilt.k, 
its^l  Appellant. 

138     62&  Defective  Sidewalks:      notice  of  injubt:     Original  notice  and  pe 

jJYj  ~  afii  ti*ion  in  dismissed  action.    McCla^n's  Code,  section,  6o3,  TmUed 

>31>    586|  2    the  bringing  of  actions   for  personal  injuries  resulting  from 

defective  sidewalks  to  six  months  from  the  time  of  the  Injury, 
unless  a  written  notice  of  the  place  and  circumstances  of  the 
4  injuries  shall  have  been  served  on  the  city  within  90  days  from 
the  accident.  Plaintiff,  within  90  days  from  her  injury  from  a 
defective  sidewalk,  notified  the  defendant  city  of  the  place  and 
circumstances  of  the  accident,  and  brought  suit  therefor  within 
the  same  period.  The  notice,  which  was  an  original  notice 
beginning  said  suit  stated  the  date  of  the  accident,  and  re- 
ferred for  details  to  the  petition  In  the  suit,  which  stated  spe- 
c'fically  the  time,  place,  and  circumstances  of  the  accident  This 
action  was  voluntarily  dismissed  by  plaintiff  at  the  trial,  and 
a  new  action,  which  was  not  a  continuation  of  the  first,  was 
begun  more  than  six  months  after  the  accident  Held,  that  the 
notice  and  petition  in  t>>e  first  action  were  a  sufficient  notice 
to  defendant  of  the  place  and  circumstances  of  the  accident 
to  remove  the  six  months*  bar  of  the  statute. 
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Statute  of  Limitations:  continuation  op  unsuccessful  action. 
1  Where  plan  tiff,  at  the  trial,  discovered  that  one  of  her  witnesses 
3  had  been  made  drunk  by  defendant's  agents,  and  that  others 
were  so  far  influenced  by  them  that  it  would  be  unsafe  to  put 
them  on  the  stand,  and,  instead  of  applying  for  a  continuance, 
voluntarily  dismissed  her  action  and  commenced  another,  the 
second  action  was  not  a  continuation  of  the  first,  within  the 
meaning  of  Code  1873,  section  2537,  providing  that  if  plalntift 
fail  in  an  action  begun,  for  any  cause  except  negligence,  and 
sues  again  within  six  months,  the  second  action  shall  be  deemed 
a  continuation  of  the  first  as  regards  the  statute  of  limitations; 
since  her  voluntary  dismissal  of  the  first  action  was  negligencQ 
in  its  prosecution. 

Appeal  from  Cedar  District  Court. — Hon.  Wilijam  G. 

Thompson,  Judge. 

Monday,  October  8,  1900. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant  in  not 
keeping  one  of  its  sidewalks  in  repair.  The  defendant 
answered,  admitting  its  corporate  capacity,  and  that  it  con- 
structed said  walk,  and  denying  every  other  allegation  in  the 
petition.  Verdict  and  judgment  were  rendered  for  the  plain- 
tiflF  for  $1,500.  Both  parties  appeal.  The  defendant  having 
first  presented  its  appeal  in  this  court,  it  is  designated  as  tho 
appellant. — Affirmed, 

W,  11.  Smith  and  Jamison  &  Smyth  for  appellant. 
C.  TF.  Kepler  and  T,  B.  Ilanley  for  appellee. 

Given,  J. — I.  We  first  consider  the  plaintilT's  appeal, 
which  rests  upon  the  following  facts:  May  8,  1897,  tho 
plaintiff  filed  her  amended  and  substituted  petition,  setting 
forth  her  cause  of  action  as  having  accrued  on  or  about  June 
18,  1894;  that  within  90  days  thereafter  she  served  notice 
thereof  on  defendant's  mayor,  specifying  the  place  and  cir- 
cumstances of  the  injury,  and  on  the  twenty-first  dav  of 
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August,  1894,  filed  a  petition  setting  forth  said  cause  of  ac- 
tion, and  asking  to  recover  thereon,  and  that  the  defendant 
appeared  and  answered  said  petition,  and  the  case  proceeded 
to  trial ;  that  at  the  conclusion  of  the  testimony  for  the  plain- 
tiff the  defendant  moved  for  a  verdict,  whereupon  the  plain- 
tiff, for  the  following  reasons,  without  negligence  on  her 
part,  dismissed  her  said  suit  without  prejudice.    The 

1  reasons  alleged  are  that  the  principal  witness  to  the 
condition  of  the  sidewalk,  whom  she  had  subpoenaed, 

and  who  was  in  attendance,  was  induced  by  persons  acting 
under  instructions  of  some  of  defendant's  ofiicers  to  drink  ii?- 
toxicating  liquors  to  such  excess  as  to  be  wholly  unfit  and 
incompetent  to  testify  coherently  when  called,  by  reason  of 
which  plaintiff  wa§  deprived  of  her  most  valuable  testimony; 
that  several  other  witnesses  by  whom  she  expected  to  prove 
the  condition  of  the  walk  were  so  influenced  by  defendant's 
officers  and  agents  that  she  deemed  it  unsafe  and  unwise  to 
place  them  on  the  witness  stand  while  under  that  influence. 
Believing  that  it  would  be  an  advantage  to  have  further  time 
to  investigate,  and  that  said  witness  would  be  in  better  con- 
dition to  testify,  and  the  others  got  from  under  said  influence, 
later  on,  she  dismissed  her  action,  and  on  the  seventeenth  day 
of  January,  1895,  brought  this  suit  for  the  same  cause  against 
the  same  party,  as  a  continuance  of  the  first  suit.  The  notice 
set  out  as  served  on  the  mayor  is  the  original  notice 

2  in  the  first  case.     The  petition  and  answer  in  that 
case  are  also  set  out  as  exhibits  to  this  petition,  and 

show  the  same  cause  of  action  and  issues  as  in  this  case. 
On  May  4,  1897,  the  defendant  moved  to  strike  the  whole 
and  certain  parts  of  this  amended  and  substituted  petition, 
which  was  overruled;  and,  according  to  appellee's  abstract, 
which  is  not  denied,  no  exception  was  taken  to  the  ruling.  On 
November  IG,  1897,  the  defendant  demurred  to  said  amended 
and  substituted  petition  on  the  following  grounds:  "(1) 
That  all  the  matters  and  things  pleaded  in  said  petition, 
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taken  together,  do  not  show  that  plaintiff  is  entitled  to  prose- 
cute this  suit,  for  the  reason  that  no  notice  was  served  as  re- 
quired by  law  on  the  defendant  before  the  commencement  of 
this  suit.  (2)  The  facts  pleaded  do  not  show  that  this  suit 
is  a  continuation  of  the  former  one,  nor  do  they  show  that 
said  action  was  dismissed  without  negligence  of  the  plain- 
tiff." The  court  overruled  said  demurrer  as  to  the  first  and 
sustained  it  as  to  the  second  ground, — the  defendant  ex- 
cepting to  the  first  ruling,  and  the  plaintiff  to  the  last;  and 
it  is  from  this  last  ruling  that  the  plaintiff  appeals. 

II.  We  inquire,  is  this  a  continuation  of  the  first  ac- 
tion ?  Section  2537  of  the  Code,  of  1873,  under  which  this 
proceeding  was  had,  provides  as  follows:     **If,   after  the 

commencement  of  an  action,  the  plaintiff  for  any 
3  cause,  except  negligence  in  its  prosecution,  fails  there- 

in and  a  new  one  is  brought  within  six  months  there- 
after, the  second  sliall  for  the  purposes  herein  contemplated, 
l>e  held  a  continuation  of  the  first."  Tender  section  2749  of 
the  Code  of  1873  a  continuance  might  be  allowed  for  any 
cause  which  satisfied  the  court  that  substantial  justice  would 
thereby  be  more  nearly  obtained.  It  is  a  common  practice, 
where  an  emergency  arises,  without  fault  of  the  party,  that 
renders  delay  in  the  progress  of  the  trial  necessary  to  a  full 
and  fair  trial,  that  the  progress  of  the  trial  will  be  suspended. 
The  plaintiff  did  not  a^k  a  conl/inuation,  nor  even  a  delay  of 
a  few  hours,  that  would  have  removed  the  difficulty  caused 
by  the  intoxication  of  her  witness,  but  dismissed  her  cause, 
thereby  rendering  useless  the  costs,  expenses,  and  trouble  that 
had  been  incurred.  The  dismissal  was  voluntary,  not  com- 
pulsory, and  to  thus  dismiss  the  case  was  negligence  in  its 
prosecution.  See  Archer  v.  Railway  Co.,  65  Iowa,  Oil, 
There  was  no  error  in  sustaining  the  second  ground  of  the 
demurrer. 

III.  We  now  inquire  as  to  defendants'  appeal.  The 
first  contention  is  that  the  plaintiff  did  not  allege  or  prove 
the  service  of  a  notice  as  required  by  section  G33,  McClain's 
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Code.  Said  section  limits  the  bringing  of  actions  like  this  t^» 
6  months,  "unless  written  notice  specifying  the  time,  plac<^ 
and  circumstances  of  the  injury  shall  have  been  ferved  upon 
the  county  or  municipal  corporation  to  be  charged  within 

ninety  days  from  the  happening  of  the  injury."  If 
4  the  action  was  brought  within  the  90  days,  as  wax 

plaintiff's  first  action,  this  notice  is  not  required* 
but,  if  after  90  days,  it  was  barred,  unless  such  notice  wa* 
scrv^ed.  This  action,  not  being  a  continuation  of  the  former^ 
was  not  begun  until  after  the  lapse  of  G  months, 
and  is  therefore  barred,  unless  notice  was  served 
as  required  by  said  section  633.  The  notice  re- 
lied on  by  the  plaintiff  is  the  original  notice  served 
in  the  first  action,  and  the  contention  is  whether 
that  notice  may  be  treated  as  the  notice  required  by  said  sec- 
tion 633.  In  Owen  v.  City  of  Ft,  Dodge,  98  Iowa,  286,  we 
said:  "The  object  of  the  notice  is  that  the  city  authorities 
may  investigate  the  question  of  the  defendant's  liability  whilo 
the  facts  are  fresh  and  the  evidence  is  attainable,  and  reason- 
able certainty  as  to  the  place  and  circunistancos  of  the  injurv 
is  all  that  is  required."  We  further  said :  "Where  the  m- 
tice  conveys  the  necessary  information  to  tlie  proper  offiei  r> 
it  is  good,  even  if  there  are  some  inaccuracies  in  it.  The  de- 
fendant could  not  have  l>een,  and  was  not  in  fact,  mishd 
The  attention  of  the  mayor  of  the  city  was  called  to  the  ex 
act  place  of  the  accident  within  three  days  after  it  happened 
and  the  particular  defect  was  pointed  to  him.  The  testimonv 
relied  upon  to  prove  the  mayor's  knowledge  of  the  place  wa*^ 
objected  to,  but  we  think  it  was  proper, — not,  perhap;^,  to 
supplement  the  notice,  but  to  show  that  the  city  was  not 
misled."  That  original  notice  informed  the  defendant  that 
on  or  before  the  twenty-third  day  of  August,  1894,  there 
would  be  on  file  a  petition  of  the  plaintiff  claiming  $5,000 
''on  account  of  damage  sustained  in  stepping  into  a  dangerou- 
and  defectivesidewalkalongMain  street  on  or  about  June  18, 
1894  permanently  injuring  one  of  her  ankles  and  otherwise 
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injuring  her,  all  of  which  will  more  fully  appear  in  said  peti- 
tion.'' The  petition  filed  August  21,  1894,  to  which  the  de- 
fendant answered  September  4,  1894,  stated  specifically  tho> 
time,  place,  and  circumstances  of  the  injury.  The  original 
notice  was  served  and  the  petition  filed  and  answered  within 
90  days  from  the  time  of  the  occurrence  of  the  accident.  In 
face  of  these  undisputed  facts  it  cannot  be  said  that  the  de- 
fendant did  not  have  written  notice  of  the  plaintiff's  claim, 
specifying  the  time,  place,  and  circumstances  of  the  injury, 
witliin  90  days  after  the  injury.  No  form  of  notice  is  pre- 
scribed in  the  statute,  and,  though  this  was  in  the  form  of  an. 
original  notice,  it  imparted  to  the  defendant,  within  the  time 
provided,  the  information  of  which  it  is  required  that  notice 
should  be  given.  This  point  was  raised  and  preserved  by  th^ 
defendant  at  the  several  stages  of  the  trial.  Our  conclusion 
is  that  there  was  no  error  in  holding  that  sufficient  notice 
had  been  alleged  and  proven  to  entitle  the  plaintiff  to  main- 
tain this  action,  though  not  brought  until  after  6  months 
from  the  time  of  the  in j  ury. 

IV. '  The  defendant  complains  of  the  refusing  and  giv- 
ing instructions,  the  complaint  being  based  upon  the  ground?* 
already  considered.  The  court  held  on  demurrer  and 
throughout  the  trial  that  this  is  not  a  continuation  of  the 
former  action,  and  that  a  sufficient  notice  in  -writing  had 
l>een  served  on  the  defendant  within  the  time  required  to  en- 
title  the  plaintiff  to  maintain  this  action.  We  conclude  that 
tliese  rulings  are  correct,  and,  as  the  instructions  were  in 
harmony  therewith,  they,  too,  are  correct.  The  defendant 
questions  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. It  is  sufficient  to  say  that  the  verdict  has  such  support 
as  that,  under  the  rule  in  such  cases,  we  should  not  inter- 
fere therewith.  Our  conclusion  upon  the  whole  record  is 
that  we  should  affirm  on  both  apeals. — Affirmed. 

Grangeu,  C.  J.,  not  sitting. 
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W.  M.  IIiGBEE^  Api^ollant,  v.  Charles  A.  Trumdauer. 

False  Representations:  bescission  on  account  of.  Where  plain* 
tifTs  agent,  after  being  informed  that  defendant  relied  upon  the 
judgment  of  a  brother  and  desired  it  in  the  matter  proposed, 

1  falsely  represented  to  defendant  that  defendant's  brother  had 
said  it  would  be  advisable  to  buy  certain  stock  food,  for  which 
such  agent  was  endeavoring  to  sell  to  defendant  and  for  which 

4  defendant  gave  his  note,  and  defendant  soon  after  so  notified 
the  plaintiff  that  such  representation  had  been  made  and  was 
false,  disaffirmed  the  sale,  demanded  a  surrender  of  the  note, 
and  refused  to  accept  the  food,  no  action  will  lie  to  enforce  the 

5  payment  thereof,  though  no  injury  is  shown  to  have  resulted 
from  such  false  statement,  no  damages  being  claimed  by  de- 
fendant 

Ratification  of:  Principal  and  agent.  Where  a  payee  of  a  note, 
which  is  procured  on  his  agent's  false  representations  made  in 

2  his  presence,  refuses  to  surrender  such  note  on  notice  of  the 
falsity  of  such  representations,  such  refusal  will  amount  to 
such  a  ratification  of  the  agent's  acts  and  statements  as  to 
make  evidence  of  such  acts  and  statements  admissible  in  an 
action  to  enforce  payment 

Plkadino:  Fraud  of  agent — ratification.  Where  a  principal  brings 
an  action  to  enforce  payment  of  a  note  obtained  by  his  agent's 

3  false  representations,  which  he  ratified,  it  is  sufficient  to  plead 
in  defense  that  the  fraud  was  committed  by  the  principal. 

Appeal  from  Buchanan  District  Court. — Hon.  A.  S.  Blair, 

Judge. 


Monday,  October  8,  1000. 

Action  upon  a  promissory  note  exeeiiteJ  by  the  de- 
fendant. Defense,  fraud  and  want  of  consideration.  Trial 
to  a  jury,  and  verdict  and  judgment  for  the  defendant. 
Plaintiff  appeals. — Affirmed. 

E.  E.  Hastier  for  appellant. 
liansier  &  Everett  for  appellee. 
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SuERWiN,  J. — The  note  in  suit  was  given  for  a  quan- 
tity of  stock  food.  When  the  defendant  was  first  solicited  to 
I>urchase,  he  informed  one  Mahood,  who  was  trying  to  make 
the  sale,  that  he  was  inexperienced,  and  "would  not  want  to 
make  a  purchase  of  that  kind  without  seeing"  his  brother, 
on  whose  "experience  and  opinion"  he  "depended,"  and  that 
he  "always  consulted  him  in  matters  of  that  kind,  and 
wanted  to  do  the  same  thing  here."  He  did  not  have  an 
opportunity  to  see  his  brother  as  desired,  but  the  next 

1  day  Mahood  and  the  plaintiff  visited  him,  and  Ma- 
hood, in  the  presence  of  the  plaintiff,  told  defendant 

tliat  he  had  seen  his  brother  the  day  before,  and  told  him 
**about  the  transaction,"  and  that  the  brother  "thought  it  was 
all  right,  and  that  it  would  be  advisable  for  him 
to  undertake  it."  Kelying  upon  this  statement  of 
Mahood,  defendant  made  the  purchase  of  some 
Oj400  pounds  of  stock  food,  and  gave  his  note  there- 
for. The  statement  was  false,  and  within  three  or  four 
days  after  giving  the  note  the  defendant  so  notified  plain- 
tiff, and  demanded  the  surrender  of  his  note,  and  refused  to 
receive  the  stock  food,  which  was  at  the  time  in  plaintiff's 
l)ossession. 

Upon  the  trial  evidence  of  Mahood's  acts  and  state- 
ments, not  in  the  presence  of  plaintiff,  was  admitted,  over 
his  objections.     There  was  no  error  in  this.     The  plaintiff 
refused  to  surrender  the  note  after  full  knowledge 

2  of  the  deception  that  had  procured  it.    By  so  doing, 
he  ratified  the  entire  transaction,  including  the  acts 

and  statements  of  Mahood,  and  cannot  now  disaffirm  any 
part  thereof.  Eadie  v.  Ashhaugh,  44  Iowa,  519 ;  Wm.  Veer- 
ing &  Co.  V.  Grundy  Co.  Nat  Batik,  81  Iowa,  222. 

Nor  was  it  necessary  to  plead  that  the  fraud  was  com- 
mitted by  an  agent  or  that  it  was  ratified.   If  true,  it 

3  was  the  act  of  the  principal,  and  to  so  plead  is  suffi- 
cient.   ^ym.  Deering  &  Co,  v,  Grundy  County  Nat. 

Banic,  supra;  16  Enc.  PI.  &  Prac.  904. 
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It  is  contended  that  the  alleged  false  statement  was  not 
material,  and  that  no  injury  is  shown  to  have  resulted  there- 
from.   Mahood  was  informed  that  the  defendant  would  rely 
upon  his  brother's  judgment  as  to  the  advisability  of 

4  buying  so  large  a  quantity  of  stock  food,  and,  in  effect, 
was  told  that,  if  the  brother's  judgment  was  adverse 

thereto,  he  would  not  purchase.  When  the  defendant  was 
assured  that  the  brother  approved  the  purchase,  it  was  the 
statement  to  him  of  an  existing  and  very  material  fact,  and 
not  the  mere  opinion  either  of  Mahood  or  of  the  brother.  It 
was  the  affirmative  fact  of  the  brother's  deliberate  judgment 
in  favor  of  the  transaction,  which  Mahood  knew  was  neces- 
sary to  make  the  sale.  It  was  false,  and  a  deliberate  fraud, 
practiced  to  induce  the  defendant  to  incur  a  large  indebted- 
ness. If  it  had  not  been  practiced,  the  purchase  would  not 
liave  been  made,  and  no  note  given.  It  is  analogous  to 
false  representations  as  to  the  members  of  a  corporation  madc^ 
for  the  purpose  of  inducing  subscriptions  to  stock,  where 
reliance  may  be  placed  upon  the  reputation  and  judgment  of 
others.  Coles  v.  Kennedy,  81  Iowa,  360. 

No  damage  need  be  proved,  because  defendant  asks  none, 
lie  seeks  only  to  rescind  the  contract  for  the  frau<J 

5  practiced   in  obtaining   the  same,   and  tliis  he  has* 
a  clear  right  to  do,  for  fraud  vitiates  all  contracts. 

A  large  number  of  errors  are  assigned  in  the  instruc- 
tions given  by  the  court.  To  notice  them  all  in  detail  would 
extend  this  opinion  to  an  unwarranted  length.  The  general 
thoughts  expressed  therein  correctly  define  the  law  governing 
the  case,  and  we  are  unable  to  discover  anything  in  them 
prejudicial  to  plaintifiF's  rights.  The  instructions  asked  were 
properly  refused,  because  they  did  not  contain  the  law  ap- 
plicable to  the  case.    The  judgment  is  affirmed. 

Granger,  C.  J.  not  sitting 
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(IroROK  D.  Harrison  v.  Hartford  Fire  Insurance  Com- 
pany, Appellant. 

Arbitration:  when  revocable:  Statute  and  contract.  Code,  sec- 
tion 4390,  declaring  that  neither  party  can  revoke  a  submis- 
sion to  arbitration,  relates  only  to  agreements  made  under  the 
u  preceding  sections  of  the  act,  providing  that  a  judgment  might 
be  entered  on  the  award,  and  does  not  forbid  the  revocation  of 
an  agreement  to  arbitrate  which  did  not  stipulate  for  judgment. 

Same:     Insurance  policy.    Where  an  Insurance  policy  provided  for 

1  arbitration  only  on  disagreement  as  to  the  amount  of  loss,  and 
also  stipulated  for  the  selection  of  an  umpire  before  appraise- 

4  ment,  a  contract  for  arbitration  made  before  disagreement  as 
to  loss,  and  providing  for  tho  selection  of  an  umpire  only  when 
necessary,  not  being  under  the  terms  of  the  policy,  was  rev- 
ocable. 

Uevocation  hy  beginning  suit  on  policy.    Where  the  parties  to  an 

2  insurance  policy,  on  loss  thereunder,  made  an  independent 
agreement  for  arbitration,  not  in  pursuance  of  the  stipulation 

5  of  arbitration  in  the  policy,  such  agreement  was  revoked  by 
plaintiffs  institution  of  an  action  on  the  policy. 

Waiver  of  revocation.     Where  plaintiff  revoked  an  agreement  to 
arbitrate  his  loss  under  an  Insurance  policy  by  instituting  an 

6  action  on  the  policy,  the  revocation  was  not  waived  by  a  sub- 

7  sequent  attempt  by  the  parties  to  proceed  under  the  agreement 

8  for  appraisement,  but  not  estimating  the  loss  or  accomplishing 
anything  by  the  attempt. 

Appeal  from  Louisa  District  Court. — Hon.  W.  S.  Witiirow, 

Judge. 

Monday,  Oqtober  8,  1900. 

Action  on  an  insurance  policy.    Verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  appeals. — Reversed. 

McVey  &  McVey  for  appellant. 

D.  N.  Sprague  and  A.  11.  Stutsman  for  appellee. 

Ladd,  J. — The  policy  was  issued  January  18,  1890,  and 
the    insured    property    destroyed    October    4,    1892.     On 
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October  20th  of  that  year  the  parties  entered  into  a  written, 
agreement  for  the  arbitration  of  the  extent  of  the  loss. 

1  The  appraisers  selected  made  no  very  determined 
effort  to  estimate  the  damages,  failed  to  choose  an 

umpire,  and  on  the  sixteenth  day  of  January,  1893,  the 
jdaintiff  sued  for  the  indemnity  by  causing  an  original  notice 
to  be  served.  The  petition  Avas  filed  ten  days  later,  and  the 
action  transferred  to  the  United  States  circuit  court,  where, 
on  the  twenty-seventh  day  of  January,  1804,  a  verdict  was 
directed  for  the  defendant  on  a  plea  in  abatement.  50  Fed. 
Rep.  732.  The  plaintiff  demanded  that  on  the  second  day 
of  May,  1804,  the  parties  proceed  with  the  arbitration,  but 
defendant  and  its  appraiser  made  no  response.  Another  suit 
was  begim  in  the  United  States  circuit  court.  May  20,  1804, 
but,  on  demurrer,  it  was  held  to  be  barred,  and  was  subse- 
quently dismissed.  67  Fed.  Rep.  208.  The  action  no\r 
under  consideration  was  commenced  July  2G,  1804,  and  on 
a  former  hearing  was  held  to  be  barred  by  the  limitation  con- 
tained in  the  policy,  requiring  suit  to  be  instituted  within 
one  year  after  the  loss.  102  Iowa,  112.  These  de- 
cisions rest  on  the  statute  as  it  formerly  stood,  pro- 
hibiting suit  within  00  days  after  service  of  jiroofs  of  los^> 
and  the  limitation  in  the  policy.  No  proofs  of  loss  were  fur- 
nished, but  these  were  undoubtedly  waived  by  the  agree- 
ment to  arbitrate.  Dee  &  Sons  Co.  v.  Kexj  City  Fire  Ins. 
Co.,  104  Iowa,  173. 

It  will  be  observed,  then,  that  the  cause  of  action  ma- 
tured not  earlier  than  January  18,  1803,  and,  while  the 
first  suit  was  commenced  several  days  too  soon,  the  last  was 
begun  more  than  six  months  after  the  twelve  months  stipu- 
lated limitation  had  expired.  Upon  reversal,  however,  by 
amendments  to  the  pleadings,  this  question  was  raised: 
Did  bringing  the  suit  January  16,  1803,  amount  to 

2  an  abandonment  by  the  plaintiff  of  the  agreement  to- 
arbitrate?     If  it  did  not,  then  that  agreement  was 

outstanding,  and  not  repudiated  until  defendant  failed  to* 
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proceed  upon  demand,  May  2,  1894,  and,  as  under  tlie  policy 
suit  might  not  be  brought  until  60  days  after  an  award,  the 
period  of  limitation  had  not  elapsed  when  this  action  was 
begun.  If  it  did,  then  the  action  is  barred.  The  agreement 
merely  provided  that  each  party  choose  an  appraiser,  and 
that  these,  with  a  third  to  be  selected  by  them, 
estimate  in  writing  the  damage  occasioned  by  the 
fire,  and  that  such  an  estimate,  when  so  made, 
be  binding  on  the  parties.  That  naked  contracts 
to  arbitrate  are  revocable  by  either  at  any  time  bo- 
fore  an  award,  and  that  conmiencing  suit  in  court  has  that 
effect,  appears  to  be  well  settled.  Kimball  v.  Gihnan,  60 
N.  n.  54;  Peters'  Admr  v.  Craig,  6  Dana,  307;  Nurney  v. 
Insurance  Co.,  63  Mich.  633  (30  K  W.  Kep.  350,  6  iVm.  St. 
Eep.  338)  ;  Paulsen  v.  Manslce,  126  111.  72  (18  X.  E.  Kep. 
275,  0  Am.  St.  Eep.  532)  ;  Leonard  v.  House,  15  Ga.  473; 
Snodgrass  v.  Gavit,  28  Pa.  St.  221 ;  Assurance  Co.  v,  Hoch- 
ing,  115  Pa.  St.  407  (8  Atl.  Rep.  589,  2  Am.  St.  Eep.  562). 
A  contrary  conclusion  was  reached  in  Knaus  r.  Jenkins,  40 
X.  J.  Law,  288  (29  Am.  Eep.  237),  where  the  court  evi- 
dently followed  Sutton  v.  Tyrrell,  10  Vt.  91,  without  notic- 
ing the  feature  of  that  case  distinguishing  it  from  those  cited 
above.  There  the  action  was  pending,  and  its  entry  on  the 
docket  and  continuance  merely  was  held  not  to  amount  to  a 
revocation  of  its  submission  to  arbitrators.     See,  also,  Morse 

Arbitration,  236.  This  stipulation  differs  from  the 
3  agreement  to  arbitrate  contemplated  by  chapter  14 

of  title  21  of  the  Code,  in  that  no  judgment  might  be 
entered  thereon,  and  for  this  reason  the  statutory  prohibition 
of  revocation  has  no  application.  See  section  4390,  Code. 
But  there  is  a  line  of  decisions  holding  that  where  a  sub- 
mission is  part  of  an  agreement,  containing  other  terms  to 
be  performed  by  the  parties,  esj>ecially  if  those  terms  have 
been  in  part  or  wholly  executed,  it  is  not  revocable.  Me- 
Kenna  v.  Lyle,  155  Pa.  St.  599  (26  Atl.  Eep.  777,  35  Am. 
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St.  Eep.  910) ;  Ouild  v.  Railroad  Co.,  57  Kan.  TO  (i5  Pac. 
Rep.  82,  33L.  E.  A.  77.) 

This  agreement,  however,  relates  to  no  subject  other 

than  arbitration.     True,  the  policy  provides  for  arbitration, 

but  only  "in  event  of  disagreement  as  to  the  amount  of  loss,'* 

and  the  record  discloses  no  such  disagreement.     See 

4  Mentz  v.  Insurance  Co,,  21  Am.  Rep.  80.  Again, 
the  policy  stipulates  for  the  selection  of  an  umpire  be- 
fore appraisement,  while  under  the  contract  one  is  to  be 
chosen  only  when  necessary.  These  discrepancies  are  men- 
tioned, not  as  indicating  tlie  invalidity  of  the  agreement,  but 
its  independent  character  as  a  contract.  See  Adams  v.  Insur- 
ance Co,,  85  Iowa,  6.  Indeed,  in  the  original  reply,  the 
plaintiff  *'&pnciiically  denies  any  arbitration  was  eve)-  at- 

teinpled  or  made  under  or  by  virtue  of  the  teiyns  of 

5  the  policy."     It  is  clear  that  by  bringing  suit  the 
plain  (iff  revoked  any  authority  theretofore  derived 

fj'om  the  agreement  of  October  20,  1892.    In  seeking  redress 
through  the  courts,  he  unmistakably  indicated  his  purpose  not 

to  adjust  the  loss  in  any  other  manner.  Shortly  after 
0  this,  plaintiff  informed  the  defendant's  agent  of  his 

willingness  to  proceed  before  the  appraisers  chosen, 
but  after  considerable  parley  the  attempt  was  abandoned  Jan- 
uary 25,  1893,  without  accomplishing  anything.  Had  the 
loss  been  estimated,  there  might  be  something  in  the  claim 
that  the  revocation  was  waived.  See  Seely  v.  Pelton,  63 
111.  101. 

All  attempt  to  arbitrate,  however,  was  given  up,  and 
the  plaintiff,  by  filing  his  petition  and  prosecuting  the  suit, 
put  beyond  question  his  intention  of  repudiating  the  agree^ 
ment.  But  if  it  be  conceded  that  the  agreement  was  merely 
expressive  of  the  conditions  of  the  policy,  as  now  contended 
by  the  appellee,  bringing  suit  w^aived  the  right  plaintiff  had 
of  demanding  the  appraisement  of  damages,  and  this  was 
not  restored  when  the  remedy  thus  sought  was  exhausted  in 
the  federal  court.    As  he  had  waived  the  agreement  to  arbi- 


Oct  1900.]  ILvERisoN  V.  Hartford  Fire  Ins  Co.  81 

trate,  the  defendant  was  under  no  obligation  to  proceed  there^ 
under,  when  requested  so  to  do,  May  2,  1894.  Otherwise, 
we  have  plaintiff  demanding  in  court  that  which  by  the  ex- 
press tenns  of  the  policy,  in  event  of  arbitration,  was  not 
payable  until  60  days  after  an  award.  One  ought 
7  to  be  held  to  have  waived  such  a  condition,  rather 

than  deemed  to  be  trifling  with  the  court  by  seeking 
to  enforce  an  immature  claim.  The  arbitration  rather  than 
tlie  suit  should  go  down.  IN^or  is  the  result,  under  the  circum- 
stances disclosed,  affected  "by  any  right  defendant  may  have 
had  to  arbitration  as  a  condition  precedent.  By  failing  to 
furnish  an  arbitrator  who  would  proceed  with  reasonable 
l)romptness  in  the  discharge  of  his  duties  any  right  it  may 
have  had  to  insist  on  the  damages  being  appraised  was  lost. 
The  record  leaves  no  doubt  but  that  the  appraiser  chosen 
by  this  company  resorted  to  the  familiar  expedient  of  pre- 
venting or  delaying  action  by  demanding  an  umpire  from 
afar  off,  and  then,  when  something  might  be  accomplished, 
finding  it  impossible  to  proceed  because  of  pressing  business 
engagements  at  his  home  in  Kansas  City,  Mo.,  there  detain- 
ing him  several  months.  That  the  defendant  was  precluded 
by  such  conduct  from  insisting  on  arbitration  as  a  condition 
precedent  to  the  maintenance  of  the  action  is  well  settled  by 
authority.  Read  v.  Insurance  Co,,  103  Iowa,  314;  Brock  v. 
Insurance  Co,,  102  Mich.  583  (61  K  W.  Rep.  67;  26  L.  R. 
A.  623)  ;  Bradshaw  v.  Insurance  Co.,  137  X.  Y.  137  (33 
X.  E.  Rep.  1055)  ;  McCtdlough  v.  Insurance  Co.,  113  !Mo. 
606  (21  S.  W.  Rep.  207)  ;  Bishop  v.  Insurance  Co,,  130  N. 
Y.  488  (21)  N.  E.  Rep.  844)  ;  Uhrig  v.  Insurance  Co.,  101 
L-.  Y.  362  (4  N.  E.  Rep.  745). 

The  assured,  by  instituting  the  suit,  having  elected  to 

treat  this  conduct  as  a  waiver  of  arbitration,  ought  not  to  be 

allowed  to  reconsider  such  action  long  after  the  suit  has 

failed.     "Both  parties  had  waived  arbitration,  and  it 

8  was  not  in  the  way  of  the  action  of  January  16,  1893, 

or  any  otlier  witliin  the  period  of  limitation  fixed  by 
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the  policy.  Perhaps  it  should  be  added  that  the  record  does 
not  bear  out  the  claim  that  defendant  in  its  answer  pleaded 
the  agreement  to  arbitrate  was  outstanding.  The  necessity 
of  arbitration  as  a  condition  precedent  was  averred,  and  its 
omission,  through -plaintiff 's  fault,  alleged  by  way  of  a  plea 
in  abatement.  Even  if  the  positions  taken  by  the  parties 
are  somewhat  at  variance  with  those  originally  assumed, 
nothing  has  occurred  by  which  either  should  be  estopped. 
This  has  resulted  largely  from  experimenting  in  litigation 
rather  than  following  well-settled  rules. — ^Keveksed. 

Grangee,  C.  J.,  not  sitting. 


AxiCE  Baetley^  Appellant,  v.  Gilbeet  S.  Geeenleaf, 
Samuel  T.  Jones,  and  J.  W.  Peatt,  Administrator 
of  the  Estate  of  George  D.  Greenleaf ,  Deceased. 

Specific  Performance:  contract  to  will  propebty  in  coNsn>EBATio:r 
OF  PROMISE  TO  MARRY!  Performance  rendered  impo88ihle.  De- 
cedent entered  into  an  oral  contract  with  plaintiff  by  which 
they  were  to  be  married  on  a  certain  date,  the  plaintiff  agreeing 
to  care  for  him  during  his  life,  in  consideration  of  which  de- 
cedent promised  to  leave  his  property  to  her  by  will;  but.  be- 
fore the  date  set  for  the  consummation  of  the  marriage,  dece- 
dent died,    without   willing   his   property   to    plaintiff.    Held, 

« 

that  specific  performance  of  the  agreement  could  not  be  en- 
forced, since  a  part  of  the  consideration  was  a  promise  to 
marry,  which  could  not  be  performed. 

Appeal  from  Allamalcce  District  Court, — IIox.  L.  E.  Fel- 

LOWS,  Judge. 

Tuesday,  Octobee  9,  1900. 

Action  in  equity  to  enforce  the  specific  performance  of 
a  contract.  A  demurrer  to  the  petition  was  sustained.  Plain- 
tiff appeals. — Affirmed. 
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D.  J.  Murphy  and  J.  I/.  Trexvin  for  appellant. 
Dayton  &  Dayton  for  appellees. 

Sherwix,  J. — The  petition  alleges  tliat  the  plaintiff  and 
George  D.  Greenleaf,  deceased,  entered  into  an  oral  contract, 
by  the  terms  of  which  they  were  to  be  married  on  or  about 
August  1,  1895,  "and  the  plaintiff  was  to  keep  house  and 
care"  for  him,  "nurse  him  in  sickness,  and  do  all  things 
necessary  and  proper  for  his  comfort,  from  the  time  of 
making  said  contract,  and  during  the  term  of  his  natural 
life,"  "and,  in  consideration  for  said  agreements  on  the  part 
of  the  plaintiff,  the  said  Greenleaf  was  to  devise  and  be- 
queath to  plaintiff  all  of  his  property,  both  real  and  per- 
sonal." George  D.  Greenleaf  died  May  G,  1895.  Plaintiff 
alleges  that  she  nursed  him  during  his  last  sickness,  and 
performed  other  work  about  the  house  for  his  benefit  and 
welfare.  She  asks  a  specific  performance  of  the  contract  as 
to  the  proiKjrty. 

As  stated  in  the  petition,  the  contract  was  a  marriage 
contract,  pure  and  simple.  The  marriage  was  never  consum- 
mated, because  of  the  death  of  one  of  the  contracting  parties. 
Upon  the  death  of  Greenleaf  it  became  null  and  void.  The 
])laintiff  could  not  recover  damages  for  his  failure  to  per- 
form. The  time  set  for  the  marriage,  as  alleged  in  the  peti- 
tion, w^as  long  subsequent  to  his  death.  Plaintiff  asks  the 
specific  performance  of  the  promise  on  the  part  of  the  de- 
ceased, when  the  act  of  God  has  rendered  performance  on  her 
])art  impossible.  If  it  be  held  that  the  allegations  of  the  peti- 
tion are  broad  enough  to  include  a  consideration  in  addition 
to  that  of  marriage,  still  the  marriage  must  be  held  to  be  a 
part  of  the  consideration,  and,  under  such  circumstances, 
si)ocific  performance  will  not  be  decreed.  The  petition  did 
not  state  a  cause  of  action,  and  the  demurrer  thereto  was 
properly  sustained. — ^Affirmed. 

Gkanglr,  C.  J.,  not  sitting. 
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Margaret  Kociier  v.  Xelson  Palmetier,  Appellant. 

Title  to  Personal  Property:  instructions.  In  an  action  for  the 
possession  of  cattle  bought  by  defendant  of  plaintiff's  husband, 
on  the  ground  that  plaintiff  furnished  her  husband  with  the 
purchase  money,  where  there  was  evidence  that  M.  was  the 

2  agent  of  defendant,  an  instruction  that,  if  plaintiff's  husband 
purchased  the  cows,  said  cows  and  their  increase  would  be 
the  husband's  property,  unless  the  plaintiff  afterwards  pur- 
chased them  from  her  husband,  and  notice  of  her  claim  was 
given  to  M.,  was  proper. 

Conflicting  evidence:  Instructions.  Where  the  evidence  as  to 
whether  plaintiff  or  her  husband  purchased  the  cattle  in  con- 

3  troversy  was  conflicting,  an  instruction  that,  if  plaintiff  pur- 
chased them,  such  cows  and  their  increase  would  be  her  prop- 
erty, was  proper. 

Evidence:  proving  loan:  Letters  of  lender.  Where  plaintiff 
claimed  that  she  borrowed  money   from   friends   in  another 

0  state,  with  which  the  cattle  in  controversy  were  purchased, 
letters  received  by  her  from  such  parties,  showing  that  they 
had  sent  her  money  as  requested,  were  properly  admitted  in 
evidence. 

Plea  and  proof:  Proving  needless  allegation.  Where  plaintiff 
alleged  in  her  complaint  for  the  possession  of  cattle  that  she 
was  the  owner,  and  in  her  reply  set  up  fraud  in  a  bill  of  sale 
9  of  them  obtained  by  the  defendant  from  her  husband,  proof 
of  the  fraud  was  not  essential  to  plaintiff's  right  to  recover, 
since  proof  of  ownership  would  entitle  her  to  possession. 

Amendments:  non-prejudicial.  Where  defendant  asserted  title 
to  the  property  in  controversy  under  a  bill  of  sale  from  plain 
tiffs  husband,  the  fact  that  plaintiff  was  allowed,  during  tho 

1  examination  of  her  witnesses,  to  amend  her  reply  by  setting 
up  fraud  in  procurement  of  the  bill  of  sale,  was  not  preju- 
dicial to  defendant,  where  he  did  not  ask  for  a  continuance, 
and  all  the  witnesses  who  were  present  at  the  execution  of  the 
instrument  were  in  attendance. 

Practice:  Striking  evidence.  Where  plaintiff  claimed  that  she 
furnished  her  husband  the  money  to  purchase  the  cattle  in 
controversy,  and  the  evidence  tended  to  show  that  defendant 
had  notice  of  such  fact,  a  motion  by  defendant  to  strike  out 

4  all  evidence  tending  to  show  a  sale  of  the  cattle,  or  any  part 
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of  them,  by  the  husband  to  plaintiff,  for  the  reason  that  the 
pretended  sale  was  not  in  writing,  signed  and  acknowledged 
by  the  husband,  and  recorded  as  required  by  law,  and  because 
there  was  no  claim  that  defendant  had  actual  notice  of  plain- 
tiffs ownership  until  after  the  sale  to  him,  was  properly  denied. 
Verdict:  Form,  The  fact  that  a  verdict  had  a  paper  attached  to 
it,  signed  by  the  foreman  of  the  jury,  in  which  the  value  of  the 

7  cattle  in  controversy  was  stated  in  a  different  form,  but  with- 
out any  variation  as  to  amount,  did  not  invalidate  the  verdict. 

Review  on  Appeal :       conflict  in  testimony.     Where  the  jury,  on 

4  a  conflicting  statement,  found  for  plaintiff,  the  court,  on  appeal, 
will  not  disturb  the  verdict. 

Odjectiox  bzxow:     Pleading.    Where  defendant  did  not  object  to 
the  description  of  the  property  in  the  complaint,  but  admitted 

5  its  identity  in  his  answer,  he  cannot  object  to  the  sufficiency 
of  such  description,  on  appeal. 

Failure  to  adduce  evidence  of  estoppel  below.    Where  defendant 

8  pleaded  estoppel  of  plaintiff  to  assert  title  to  a  part  of  the 
cattle  in  controversy,  and  offered  no  evidence  to  support  such 
plea,  the  contention  that  plaintiff  was  estopped  cannot  be 
urged  on  appeal. 

Appeal  from  Calhoun  District  Court. — IIon.  S.  M.  El\vooj>, 

Judge. 

Tuesday,  October  9,  1900. 

Plaintiff^  claiming  to  be  the  absolute  owner  of  cer- 
tain 14  head  of  cattle,  brings  this  action  to  recover  the  pos- 
session thereof,  or  their  value,  alleged  to  be  $340,  from  the 
defendant,  and  damages  for  the  wrongful  detention  of  said 
cattle.  The  defendant  admits  that  he  is  in  possession  of  said 
cattle,  and  that  they  are  of  the  value  alleged,  but  denies  that 
plaintiff  is  the  owner  or  entitled  to  the  possession  thereof, 
and  claims  that  he  is  the  absolute  owner  of  said  cattle,  by 
purchase  from  plaintiff's  husband,  Thomas  Kocher.  Verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff,  and 
defendant  appeals. — Affirmed. 

L.  W.  Moody  and  Stevenson  &  Lavender  for  appellant. 
D.  M.  Kelleher  for  appellee. 
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Given,  J. — I.  Each  party  claims  the  right  to  the  pos- 
session of  the  cattle  in  controversy  by  virtue  of  absolute 
OAvnership,  and  the  controlling  question  is  as  to  which  party 
is  the  owner.  Plaintiff's  claim  of  ownership  is  based  upon 
evidence  tending  to  show  that  she  furnished  the  money  with 
which  the  four  cows  described  were  purchased,  that  it  w^as 
agreed  between  her  and  her  husband  that  said  cows  and  their 
increase  should  be  her  property,  and  that  the  cattle  described 
are  of  the  increase  from  said  cows.  The  defendant's  claim 
rests  upon  evidence  tending  to  show  that  plaintiff's  husband, 
Thomas  Kocher,  occupied  a  farm  of  the  defendant's  as  his 
tenant  for  four  years,  the  plaintiff  residing  thereon  with  her 
husband;  that  the  four  cows,  when  purchased,  were  taken 
onto  said  farm,  and  their  increase  were  raised  thereon ;  that 
by  reason  of  said  tenancy  Thomas  Kocher  became  indebted 
to  the  defendant  for  rent,  and  in  payment  thereof^  on  Febru- 
ary 7,  1898,  executed  to  the  defendant  an  absolute  bill  of 
sale  of  said  cattle  and  certain  other  personal  property  then  on 
said  farm.  There  is  a  controversy  as  to  whether  the  defend- 
ant had  notice  of  plaintiff's  claim  to  the  cattle  when  he  took 
said  bill  of  sale. 

II.  During  the  examination  of  Thomas  Kocher,  called 
by  the  plaintiff,  plaintiff  was  permitted  to  amend  her  reply, 
alleging  fraud  on  the  part  of  the  defendant  in  procuring  said 

bill  of  sale.  Of  this,  defendant  complains,  contend- 
1  ing  that  it  presented  a  new  issue,  and  that  he  was 

taken  by  surprise,  and  was  not  allowed  time  within 
which  to  prepare  to  meet  said  new  issue.  The  defendant 
did  not  ask  for  time,  and  it  is  evident  that  none  was  needed, 
as  the  fraud  alleged  was  in  procuring  the  bill  of  sale,  and 
all  of  the  persons  present  at  the  execution  of  the  bill  of  sale 
^vere  in  attendance  and  examined  as  witnesses  on  the  trial. 

III.  Complaint  is  made  that  the  instructions  "are  dis- 
connected,    incoherent,     not     a     statement     of    the     law, 


Oct  1900.]  KocHEB  v..  Palmetieb.  87 

and     bungling     to     a     painful     degree."      The     instruc- 
tions   do    not    warrant    any    such    criticism.      It 

2  is     specifically     complained     that     in      the      sev- 
enth instruction  the   court   told   the   jury   that,    if 

]>laintiflf's  husband  purchased  the  two  cows  from  Palmetier 
that  were  purchased  from  him,  said  cows  and  their  increase 
would  be  the  husband's  property,  unless  they  found  that  the 
plaintiff  afterwards  purchased  the  cows  from  her  husband, 
and  that  notice  of  her  claim  was  given  to  Mr.  Moody.  The 
complaint  is  that  there  was  no  evidence  that  Mr.  Moody  was 
agent  of  Palmetier.  But  not  so.  There  was  evidence  upon 
which  the  jury  was  warranted  in  finding  that  Moody  was 
such  agent.  In  the  sixth  instruction  the  jury  was  told  that, 
if  plaintiff  purchased  the  other  two  cows  from  Mr.  Marplo, 
the  cows  and  their  increase  would  be  her  property.  It  is 
contended  that  the  evidence  shows,  without  confiict, 

3  that  !Mr.  Kocher  purchased  the  cows  from  Marple, 
and  therefore  the  instruction  was  erroneous.     There 

is  some  confiict  in  the  evidence  as  to  who  purchased  the  cows, 
and  the  instructions  properly  submitted  that  question  to  the 
jury.  We  discover  no  error  in  the  instructions  in  any  of  the 
respects  complained  of. 

IV.     Defendant  moved  to  strike  all  the  evidence  tend- 
ing to  shoAV  a  sale  of  these  cows,  or  a  part  of  them,  by  Mr. 
Ivocher  to  the  plaintiff,  "for  the  reason  the  pretended  sale 
was  not  made  in  writing  signed  and  acknowledged  by 

4  Thomas  Kocher,  and  recorded,  as  required  by  law,  so 
as  to  impart  constructive  notice  to  the  defendant,  and 

there  being  no  claim  that  defendant  had  actual  notice  of 
plaintiff's  claim  of  ownership  until  after  the  sale  was  made 
to  him."  The  evidence  tends  to  show  that  Mr.  Kocher  pur- 
chased the  two  cows  from  Palmetier,  and  that  the  plaintiff 
furnished  the  money  to  pay  for  them  upon  an  agreement  with 
her  husband  that  she  should  stand  as  the  purchaser  and  al)- 
solute  owner.  It  is  claimed,  and,  as  we  have  seen,  there  is 
evidence  tending  to  support  the  claim,  that  defendant  did 
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have  actual  notice.    We  do  not  think,  under  the  record,  that 
there  was  any  error  in  overruling  this  motion. 

V.  Appellant  next  urges  that  the  court  erred  in  not 
granting  a  new  trial  because  the  verdict  is  not  supported  by 
the  evidence.  Possibly,  if  it  were  our  province  to  pass  upon 
the  facts,  we  might  reach  a  different  conclusion  from  that 
arrived  at  by  the  jury ;  but  the  issues  having  been  submitted 
under  proper  instructions,  and  the  jury  having  found  as  it 
did,  we  are  not  warranted  in  disturbing  its  verdict  as  not 
being  supported  by  the  evidence. 

VI.  It  is  urged  that  defendant's  motion  in  arrest  of 
judgment  should  have  been  sustained,  because  the  petition  is 
not  definite  and  specific  enough  in  describing  the  property. 

The  defendant  made  no  such  question  in  his  answer, 
5  but  admitted  the  identity  of  the  property,  that  it  was 

of  the  value  of  $305,  and  that  he  was  in  possession 
thereof  and  claimed  title  thereto.  We  think  the  petition  was 
suflSciently  specific  in  its  description  of  the  cattle,  but,  if  not, 
the  defendant  should  not  now  be  beard  to  raise  that  question, 
in  view  of  his  answer. 

VII.  Plaintiff  claimed  to  have  borrowed  the  money 
from  friends  in  Illinois  with  which  to  purchase  the  cows,  and 
in  support  of  that  claim  offered  in  evidence  certain  letters 

received  from  said  parties,  showing  that  they  Imd 
G  sent  her  money  as  requested.     It  is  urged  that  tho 

proper  foundation  had  not  been  laid  for  the  introduc*- 
tion  of  these  letters,  and  that  they  were  immaterial.  We  do 
not  so  view  the  record,  and  think  they  were  properly  a(t- 
mitted. 

VIII.  Appellant  contends  that  the  court  erred  in  re- 
ceiving the  verdict  in  the  form  in  which  it  was.  Attached 
to  the  verdict,  which  was  in  proper  form,  was  a  paper  signed 

by  the  foreman  enumerating  the  value  of  the  five 

7  calves,  four  steers,  one  red  and  one  black  heifer,  two 

red  and  two  black  cows.     In  tho  verdict  proper  the 
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same  valuations  are  given;  the  only  difference  being  that,  in 
the  sheet  attached,  each  of  the  heifers  is  valued  at  $20,  while 
in  the  verdict  the  two  are  valued  at  $40.  In  the  sheet 
attached  the  two  red  cows  are  valued  at  $60  and  the  two  black 
cows  at  $G0,  while  in  the  verdict  the  four  are  valued  at  $120. 
There  can  be  no  doubt  whatever  as  to  what  the  jury  intended 
by  its  verdict,  and  therefore  there  was  no  error  in  receiv- 
ing it. 

IX.  Defendant  contends  that  plaintiff  was  estopped 
from  claiming  the  property  because  she  permitted  her  hus- 
band to  mortgage  it  in  his  own  name,  and  to  list  it  for  tax- 
ation in  his  own  name,  and  never  told  the  defendant  of  her 
ownership  until  after  he  had  purchased  the  property.     It  is 

a  familiar  rule  that  matters  in  estoppel  must  be  spe- 
8  cifically  pleaded.  The  only  estoppel  pleaded  by  the 

defendant  is  as  to  the  four  steers,  for  the  reason  that 
plaintiff  consented  to  the  sale  thereof  to  one  Ripke,  who  pur- 
chased the  same  from  the  defendant.  The  burden  was  on 
flic  defendant  to  sustain  this  plea,  but  he  failed  to  offer  any 
evidence  whatever  in  support  thereof. 

X.  Finally,  it  is  contended  by  defendant  that  the 
plaintiff  failed  to  prove  the  allegations  of  her  petition  and 
reply  before  she  rested  her  case.     Her  right  to  recover  does 

not  necessarily  depend  upon  her  proving  the  allegn- 
0  tion  of  fraud  in  her  reply.  If  she  was  the  owner  of  the 

cattle,  and  the  defendant  purchased  from  her  husband 
with  notice  of  her  ownership,  plaintiff  is  entitled  to  recover, 
even  though  the  bill  of  sale  was  not  fraudulently  procured. 
We  think  this  last  contention  is  not  well  taken,  and  our  con- 
clusion is,  upon  the  whole  record,  that  the  judgment  of  tho 
district  court  should  be  AFFiRAfED. 

Granger,  C.  J.,  not  sitting. 
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|«i*»__5??  James  Harrington,  Appellee,  v.  J.  C.  Hubikgeb,  Appel- 

lant. 

Argument  on  Appeal:  failure  to  serve  in  time.  Under  supreme 
court  rule  39,  requiring  that  in  actions  at  law  the  appellant 
shall  serve  copies  of  his  brief  on  attorney  for  appellee  thirty 
days  before  the  date  when  the  cause  is  assigned  for  hearing, 
and  that  on  failure  so  to  do  the  party  not  in  default  may  have 
a  continuance  or  have  the  case  submitted  on  the  papers  filed 
at  the  time  of  default,  where  appellant  from  a  judgment  at 
law  fails  to  serve  copies  of  his  argument  until  within  two 
weeks  of  the  time  when  the  appeal  was  set  for  hearing,  and 
appellee  asks  that  the  appeal  be  submitted  on  the  papers  on  file 
when  the  default  occurred,  the  judgment  below  must  be 
affirmed. 

Appeal  from  Lee  District  Court, — Hon.  Henry  Bank^  Jr., 

Judge. 

Tuesday,  October  9,  1900. 

Action  at  law  to  recover  attorney's  fees.  Trial  to  a 
jury.  Verdict  and  judgment  for  the  plaintiff,  and  defend- 
ant appeals. — Affirmed. 

John  E.  Craig  and  T,  II,  Johnson  for  appellant. 

Hamilton  &  Hamilton,  TF.  J,  Roberts,  B,  A.  Dolan,  and 
James  Harrington  for  appellee. 

Per  Curiam. — Section  39  of  our  rules  provides,  in  sub- 
stance, that  in  law  actions  the  appellant  shall,  at  least  thirty 
days  before  the  time  the  case  is  assigned  for  hearing,  serve 
upon  each  attorney  for  appellee  copies  of  his  brief  and  argu- 
ment; appellee,  if  he  desires  to  be  heard,  must,  at  least  ten 
days  prior  to  the  hearing,  serve  on  appellant  copies  of  his 
argument;  and,  if  appellant  desires  to  reply,  he  must  serve 
his  argument  three  days  before  the  case  is  finally  submitted. 
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The  rule  concludes:  "A  failure  to  comply  with  the  above 
requirements  will  entitle  the  party  not  in  default  *  *  * 
to  a  continuance,  or  to  have  the  case  submitted  at  his  option 
upon  the  brief  and  argument  on  file  when  the  default  oc- 
curred." This  case  was  assigned  for  hearing  on  the  first 
day  of  the  present  term,  to-wit,  on  the  second  day  of  October, 
and  was  called  on  that  day,  and  by  appellee  asked  to  be  sub- 
mitted under  rule  39,  claiming  that  appellant  was  in  default, 
and  that  he  was  entitled  to  have  the  case  submitted  on  the 
record  as  it  appeared  September  2,  1900.  Appellant  object:^ 
to  the  submission,  but  files  no  sufiicient  showing  in  support 
of  his  resistance.*  The  facts  are  that  the  abstract  was  served 
September  18,  1899,  and  filed  the  next  day.  June  IC,  1900, 
appellee  served  an  amended  abstract,  that  was  filed  June 
18th.  Appellant  then  served  a  denial  abstract,  June  21, 
1900,  that  was  filed  June  23d.  Appellant  then  prepared  his 
argument,  that  was  served  September  19,  1900,  and  filed  the 
next  day.  This  argument  was  due  not  later  than  September 
2d,  and  appellant  was  clearly  in  default,  under  rule  39.  As 
appellant  was  in  default,  and  no  sufficient  excuse  is  shown 
for  his  delay,  there  is  but  one  thing  to  do,  and  that  is  give 
effect  to  appellee's  option  and  take  the  submission  on  the 
papers  filed  on  September  2d.  So  submitted,  the  case  comes 
to  us  without  argument  for  appellant.  In  law  actions  all 
errors  not  argued  are  deemed  waived,  and  without  argument 
we  do  not  consider  such  cases,  except  for  the  purpose  of 
making  final  disposition  thereof.  Appellant's  motion  for  a 
continuance  is  overruled,  and  the  judgment  of  the  district 

court  is  AFFIRMED. 

« 

Granger,  C.  J.,  not  sitting. 
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J.  W.  Casteel,  Appellant,  v.    Belle   F.    Flint,    G.    W. 
Casteel,  and  Henry  L.  Casteel,  Appellees. 

Gifts:     DELivEBY.    Where  one  caused  stock  to  be  Issued  to  him  as 
1    trustee  for  another,  but  there  was  no  delivery  of  the  stock  to 
2  3  the  beneficiary,  there  was  no  gift. 

Trusts.    Where  shares  of  stock  showed  on  their  face  that  they  were^ 

1  issued  to  the  holder  as  trustee  for  another,  and  his  intention 
4    was  to  make  a  gift  of  the  stock  to  the  beneficiary,  no  trust  was 

established. 

Findings  Below:     beview  on  appeal.    As  findings  of  the  trial  court 
on  questions  of  fact  have  the  force  of  a  verdict  of  the  jury, 

2  they  will  not  be  disturbed  on  appeal  if  they  have  support  in 
the  evidence. 

Appeal  from  Boone  District  Court. — ^IIon.  S.  M.  Weavek, 

Judge. 

Tuesday,  October  9,  1900. 

Application  by  J.  W.  Casteel  for  an  order  on  the  ad- 
ministrator of  the  estate  of  James  Casteel  to  turn  over  cer- 
tain shares  of  stock  in  a  building  and  loan  association.  The 
trial  court  denied  the  application,  and  J.  W.  Casteel  ap- 
peals.— Affirmed, 

Dyer  &  Stevens  for  appellant. 

Jordan  &  Goodyhoonlz  for  appellees. 

Deemer,  J. — Aside  from  the  administrator,  the  parties 
to  this  litigation  are  the  children  and  heirs  at  law  of  James 
Casteel,  deceased,  who  died  intestate  May  9,  1898.  On 
April  5,  1895,  deceased  procured  twenty  shares  of  stock  in  a 

building  and  loan  association,  that  upon  his  direction 
1  were  issued  to   ''James  Casteel,   trustee  for  J.   W. 

Casteel."    The  stock  was  delivered  to  James  Castal, 
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iind  he  retained  possession  thereof ,  cither  by  himself  or  agent 
until  his  death.  J.  W.  Casteel  had  no  knowledge  of  the 
issuance  of  the  stock  until  after  the  death  of  his  father.  It 
also  appears  that,  at  the  time  the  stock  was  issued,  decedent 
also  procured  twenty  other  shares  of  stock  in  the  association, 
that  were  issued  to  him  individually.  In  support  of  his 
application,  J.  W.  Casteel  contends  that  the  twenty  shares 
first  mentioned  were  a  gift  by  his  father,  or  that  his  father 
held  them  in  trust  for  him  at  the  time  of  his  decease.  The 
trial  court  found,  however,  that  James  Casteel  made  the 
investment  in  the  twenty  shares  of  stock  in  controversy,  and 
had  them  issued  as  he  did,  simply  to  avoid  a  rule  of  the 
association  limiting  the  amount  of  stock  that  could  be  taken 
out  by  any  one  subscriber  to  twenty  shares ;  that  the  trust  was 
simply  nominal ;  and  that  the  only  other  purpose  the  deceased 
had  in  mind,  if  he  had  any  other,  was  to  give  them  to  appel- 
lant, provided  he  thereafter  proved  himself  capable  of  taking 

care  of  his  money.  These  findings  have  support  in 
9'  the  evidence,  and  we  arc  not  disposed  to  interfere 

with  the  conclusions  of  the  learned  trial  judge.  The 
case  comes  to  us  on  assignments  of  error,  and  the  findings  of 
the  trial  court  on  questions  of  fact  have  the  force  and  effect 
of  the  verdict  of  a  jury. ,  In  any  view  of  the  case,  there  wah 
no  gift,  because  of  the  absence  of  delivery  to  the  beneficiary 
during  the  lifetime  of  the  donor.  Stolces  v,  Sprague,  110 
Iowa,  89.  The  same  case  also  holds  that  under  the  facts 
found  there  was  no  such  declaration  of  trust  as  entitles  ap- 
plicant to  the  order  prayed. 

On  behalf  of  J.  W.  Casteel  it  is  contended, 
however,  that  the  stock  was  so  issued  that  it  shows 
on  its  face  that  he  is  the  beneficial  owner  there- 
of. There  is  some  conflict  in  the  authorities  re- 
£^arding  the  general  proposition  of  law  involved  in  this 
contention.  See  Brahrooh  r.  Banh^  104  ^lass.  228;  ClarTc 
V.  Clark,  108  Mass.  522;  Sourerhyc  r.  Ardcji,  1  Johns.  Ch. 
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256;  Martin  v.  Funic,  75  N.  Y.  134;  Brinclcerhoff  v.  Lau^ 
rence,  2  Sandf.  Ch.  401.  Determination  of  the  proper  rule 
in  such  cases  is  not  necessary,  although  it  seems  we  have  fol- 
lowed the  Massachusetts  cases  in  Schoolmier  v.  Sclioendelen, 
78  Iowa,  426,  wherein  it  is  said,  "There  must  be  some  evi* 
dence  in  addition  [to  the  writing]  to  show  that  it  was  rc~ 
garded  by  the  maker  as  a  completed  transaction."  The  point 
was  decided  without  much  discussion,  however;  and  w^ithout 
at  this  time  committing  ourselves  to  the  extreme  doctrine 
of  Clark  v,  Clark,  supra,  it  is  enough  to  say  that,  even  under 
the  New  York  rule,  plaintiff  is  not  entitled  to  the  order  lie 
asks.  It  may  bo  well,  before  leaving  this  branch  of  the  case, 
to  refer  to  the  Stokes  Case,  supra,  which  seems  to  follow  the 
Massachusetts  rule,  although  the  question  there  presented 
primarily  involved  the  validity  of  a  gift. 

Concurring  as  we  do  in  the  findings  of  fact  made  by 
the  trial  court,  that  the  trust  was  a  nominal  one,  executory 

in  character,   intended   to  be   consummated   in  the 
3  future,  as  a  gift,  the  conclusion  is  inevitable  that  the 

writing  itself  is  not  sufficient  to  establish  a  trust. 
The  order  denying  the  application  is  affirmed. 

Granger^  C.  J.,  not  sitting. 


S.  Fennell,  Appellant,  v.  O.  B.  Pauley  el  ah 

Taxation:  ^  cattle — non-resident  owner.  Code  1873,  section  812, 
provides  that  all  personal  property  shall  be  taxed  in  the  name 
of  the  owner  on  the  first  day  of  January,  section  801  declares 
that  cattle  are  subject  to  taxation,  and  section  817  requires 
personal  property  in  the  hands  of  an  agent  to  be  listed  by  the 
assessor.  Held,  that  cattle  brought  into  the  state  in  December 
for  feeding  purposes,  and  kept  there  till  the  April  following, 
are  taxable  within  the  state,  though  owned  by  a  non-resident. 
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Appeal  from  Fremont  District  Court. — ^Hon.  Walter  I. 

Smith,  Judge. 

Tuesday,  October  9,  1900. 

This  is  an  appeal  from  the  action  of  a  board  of  equal- 
ization which  refused  to  cancel  an  assessment  made  against 
property  belonging  to  plaintiff  on  January  1,  1896.  The 
district  court  affirmed  the  action  of  the  board,  and  the  case 
comes  to  us  directly  from  that  tribunal.  Plaintiff  is,  of 
course,  the  appellant. — Affirmed. 

Hammond  &  Stevens  and  W.  E.  Mitchell  for  appellant. 
No  appearance  for  appellee. 

Waterman,  J. — In  the  years  1895-9G  plaintiff  Avas  a 
resident  of  the  state  of  Missouri.  In  December,  1895,  ho 
brought  into  Fremont  county,  in  this  state,  202  head  of  cattle 
for  feeding  purposes,  and  kept  them  upon  land  owned  by 
him.  In  April,  1896,  the  cattle  were  taken  back  to  the  state 
of  Missouri.  Plaintiff  claims  that  these  cattle  were  assessed 
to  him  in  the  state  of  Missouri,  and  the  tax  there  paid  by 
him.  But  we  think  the  court  may  well  have  found  from  the 
evidence  that  this  was  not  the  fact;  that  these  particular 
cattle  were  never  assessed  anywhere  save  in  this  state.  The 
contention  is  that  this  property,  belonging  to  a  nonresident 
and  being  only  temporarily  in  this  state,  was  not  taxable 
here.  Section  812,  Code  1873,  provides  that  all  personal 
l)roperty  shall  be  taxed  in  the  name  of  the  owner  on  the  first 
day  of  January.  That  property  of  this  nature  is  taxable  is 
fixed  by  sections  797-801 ;  and  section  817  requires  personal 
property  in  the  hands  of  an  agent  to  be  listed  by  the  assessor. 
Section  823  requires  the  assessor  to  return  all  personal  prop- 
erty found  in  his  township.  We  understand  that  property  in 
transit  through  the  state  cannot  be  taxed  here,  nor  can  such 
as  belongs  to  a  nonresident,  which  is  here  only  as  an  incident 
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of  its  transfer  elsewhere.  To  give  the  right  to  assess  the 
personal  property  of  a  non-resident,  found  within  this  state, 
it  must  be  located  here  with  something  like  permanency,  or 
for  some  purpose  other  than  merely  aiding  its  transit.  The 
general  rule  is  that  personalty  is  taxed  where  the  owner  r.; 
sides.  Ament  v,  Humphrey,  3  G.  Greene,  255;  llhyno  v, 
Madison  County,  43  Iowa,  632.  But  to  this  general  rule 
there  are  exceptions.  Money  in  the  hands  of  an  agent  in  this 
state  for  investment  here  is  taxable  in  this  jurisdiction. 
Hutchinson  v.  Board,  66  Iowa,  35.  Certainly  it  can  make 
no  difference  that  it  is  in  possession  of  the  ow^ner  instead  of 
an  agent.  These  cattle  were  here  to  be  fed,  in  order  to  in- 
crease their  weight  and  value  for  market.  In  this  case  there 
was  something  more  than  a  temporary  stoppage  of  the  cattle 
here.  In  principle,  it  w*as  the  same  as  the  investment  of 
money  in  this  state,  and  we  cannot  see  why  they  should  not 
be  taxed  here.  While  the  statutes  of  Michigan  differ  some- 
what in  terms  from  ours,  we  regard  the  reasoning  in  Maurer 
V.  Cliff,  94  Mich.,  194  (53  K  W.  Rep.  1055),  as  supporting 
our  conclusion.  Some  corn  bought  for  feeding  purposes  was 
also  assessed,  and  is  involved  in  this  appeal,  but,  as  that 
branch  of  the  case  is  not  argued,  we  give  it  no  further  at- 
tention.— Affirmed. 

Granger,  C.  J.,  not  sitting. 


Almor  Stkun,  Appellant,  v.  Jacob  S.  F«h  ntatn. 

Title  to  Accretions:  deed  from  one  who  has  conveyed  lots 
TO  WHICH  ACCRETiox  IS  MADE  LATER:  "Water  and  water  courses. 
A  county  conveyed  certain  lots,  bounded  on  one  side  by 
a  river,  to  plaintiffs  prior  grantor,  absolutely  describing  the 
land  by  number.  The  county  thereafter  deeded  to  de- 
fendant's grantor  a  strip  of  land  which  had  been 
1     added      to      such      lots      by      accretion,      but     at     no      time 
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were  the  lots  themselves  wholly  carried  away  by  the  changes  in 
the  channel  of  the  river.  Plaintiff  brought  an  action  against 
defendant  to  quiet  title  to  the  strip  so  formed.  Held,  that 
when  such  accretion  took  place,  and  whether  it  was  formed  on 
what  was  once  the  bottom  of  the  river,  were  immaterial  ques- 
tions, since,  in  any  event,  such  strip  belonged  to  the  owner  of 
the  lots,  and  not  to  the  county.  The  deed  made  by  the  county 
to  plaintiff's  grantor  was  without  limitation.  It  carried  title 
to  the  lots  as  they  then  existed,  the  boundary  being  the  high 
water  mark  of  the  river,  and  not  the  meander  line  of  the  sur- 
vey. The  county  thus  parted  with  all  its  title  to  the  lots,  and 
its  deed  to  accretions  thereto  conveyed  nothing. 

Adverse  Possession :  uxcxtltivated  lands  :  Po88essi07U  Where 
defendant  never  fenced  the  land  in  controversy,  and  the  receipts 
produced  by  him  to  show  that  he  had  paid  the  taxes  described 

2  another  piece  of  land,  the  fact  that  he  went  on  the  land  about 

3  every  other  year,  and  occasionally  sent  others  to  cut   wood 

4  therefrom,  but  did  not  know  that  they  did  so,  was  not  sufficient 
to  constitute  title  by  adverse  possession*  since  the  possession 
was  neither  continuous  nor  open  and  notorious. 

Stare  Decisis:  fixdixqs  op  fact.  Where  what  was  said  in  a  for- 
mer decision  in  regard  to  adverse  possession  concerned  matters 

5  of  fact,  the  adjudication  in  that  decision  was  not  binding  on 
the  court  in  subsequent  cases  involving  adverse  possession, 
since  the  doctrine  of  stare  decisis  has  no  application  to  find- 
ings of  fact. 

Appeal  from  Harrison  District  Court, — ^Hox.  Fkaxk  K. 

Gayxor,  Judge. 

Tuesday,  October  9,  1900. 

AcTiox  to  quiet  title  to  land.     The  plaintiff  appeal:- 
from  a  decree  dismissing  his  petition. — Reversed. 

Roadifer  £  Arthur  and  L,  R,  Bolter  &  Sons  for  appel- 
lant 

8,  n.  Cochran  for  appellee. 

Ladd,  J. — The  plaintiff  and  one  Jones,  who  afterward. 

transferred  his  interest  in  the  tract  in  controversy  to  the 

plaintiff,  acquired  the  paper  title  to  lots  1  and  2  in  section 
yoL.  112  Iowa— 7. 
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30  in  to^vnsIl^p  78  X.  of  range  45  W.  of  the  fifth  P.  M. ;  for 
the  Cedar  Rapids  &  Missouri  Eiver  Railroad  Company  con- 
veyed to  them  any  title  it  may  have  obtained  under  the  act 
of  congress  of  1864,  and,  if  a  part  of  the  swamp  land  grant, 
they  procured  that  title,  through  mesne  conveyances,  of 
Americus  Overton,  to  whom  Harrison  county  had  deeded 
the  lots  in  October,  18G4.  The  eastern  boundary  of  these 
lots,  as  sur^'eyed  by  the  government  in  1858,  was  the  Mis- 
souri river,  and  the  land  in  controversy  is  conceded  and 
proven  to  have  been  added  thereto  by  the  process  of 

1  accretion.    As  the  original  lots  were  at  no  time  wholly 
carried  away,  it  is  immaterial  to  the  present  inquiry 

how  or  when  this  happened,  or  whether  the  space  on  which 
the  particles  accumulated  was  once  the  bottom  of  the 
river.  Xo  survey  appears  to  have  been  made  by  the  county, 
and  the  deed  to  Overton  described  the  lots  by  number,  and 
was  without  limitation.  It  carried  title  thereto  as  they  then 
existed,  with  the  high-water  mark  of  the  river,  not  the  me- 
ander line  of  the  survey,  as  the  true  boundary;  and  the  sub- 
sequent accretions  belonged  to  the  owner  of  the  lots,  and  not 
to  the  county.  Kraut  v.  Crawford,  18  Iowa,  549 ;  Mxisscr  v. 
Ilershey,  42  Iowa,  356;  Steele  v.  Sanchez,  72  Iowa,  65; 
Ladd  V,  Osborne,  70  Iowa,  93 ;  Coulthard  v.  Stevens,  84 
Iowa,  241.  The  county  parted  with  all  its  interest,  an<l 
tliereafter  had  no  more  right  to  the  accretions  to  land  it  had 
sold  than  a  stranger.  The  conveyance  then  by  the  county 
to  Chase  in  1868  of  the  S.  W.  i  of  the  X.  W.  i  of  this  sec- 
tion, if  conceded  sufiiciently  definite  in  description,  as  was 
held  in  Egan  v.  Fountain  "^(lowa),  78  X.  W.  Rep.  912,  in 
so  far  as  it  included  this  added  land,  passed  no  title,  and 
the  defendant  acquired  nothing  under  his  deed,  of  the  same 
year,  from  Chase.     If,  then,  he  is  entitled  to  that 

2  part  of  the  accretions  in  controversy  at  all,  it  must 
be  because  of  title  acquired  by  adverse  possession. 

But  the  evidence  utterly  fails  to  support  this  defense.     It 

Note.  — Not  to  be  officially  reported.— Reporter. 
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rests  on  the  testimony  of  Fountain  alone,  which,  in  so  far 
as  bearing  thereon,  may  be  set  out :  ^'T  took  possession  of  the 
land  described  in  said  deed  after  receiving  the  ^^ame. 
*  -x-  ^  rj'jj^  i^^jj  ^^,j^g  timber  land.  I  used  it  for  the  pur- 
pose of  getting  firewood  and  fencing.  I  got  wood  off  it, 
off  and  on,  at  different  times  from  the  time  I  owned  it  up  to 
the  time  I  was  enjoined.  ^^  *  *  At  the  time  this  injunc- 
tion was  served  I  had  hauled  a  load  of  lumber  and  unloaded 
it  upon  the  ground,  and  had  a  tenant  to  take  possession. 
"  "^  *  I  was  not  on  the  land  every  year."  Cross-exam- 
ination: "In  1868  I  had  the  land  surveyed  by  Samuel  Dew- 
ell.  I  think  we  started  from  the  section  comer  of  7  and  8, 
and  ran  south  one  mile  and  a  half,  then  run  east  80  rods. 
This  is  all  the  surv^ey  we  made.  The  land  I  claimed  was 
right  south  of  the  survey.  I  was  on  the  land  in  the  winter 
of  18G8.  The  land  I  claimed  is  80  rods  south  of  the  north 
line  of  section  29,  and  is  a  square  40  acres.  ^  ^'  "**'  The 
river  never  ran  over  this  land  to  my  knowledge.  I  was  not 
on  the  land  every  year.  *  "^  '^  I  was  on  the  land  one 
year  ago.  I  saw  stumps  there, — some  of  them,  I  think,  20 
inches  across.  The  timber  growing  on  the  land  is  cotton- 
wood.  I  do  not  know  as  I  have  taken  anv  timber  off  that 
land  since  1868,  but  I  sent  others  down  there.  Did  not  go 
there  to  see  where  they  went.  Did  not  send  any  one  to  show 
them  where  the  land  was.  I  was  down  there  once  with  Mr. 
McCabe.  That  was  about  four  years  ago.  I  could  not  tell 
whether  I  was  on  this  land  in  either  the  years  1868,  1869, 
or  1870.  -X-  *  -Jfr  J  never  caused  the  land  to  be  fenced." 
Ticdirect:  "I  cannot  say  I  have  seen  tliat  land  every  year 
since  1868.  I  have  probably  seen  it  half  the  time.  The 
land  that  I  now  claim  was  never  in  the  river  that  I  know  of." 
The  defendant  also  claims  to  have  paid  taxes  on  the 
property  assessed  according  to  the  description  in  his  deed, 
but  the  receipts  are  for  taxes  levied  on  lot  1  in  section 

29.  It  will  be  observed  that  the  land  surveyed  bv 
3  Dewell  was  at  least  three-fourths  of  a  mile  north  of 

that  in  controversy,  and  there  is  no  evidence  that  the 
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defendant  ever  made  any  use  of  this  tract.     True,  as  a  con- 

elusion  he  declared  that  he  got  firewood  and  fence  posts  from 

it,  but  on  cross-examination  admitted  that  he  had  no 

4  personal  knowledge   of  any   timber  being  removed 
therefrom  since  18G8.   .The  land  was  not  inclosed  by 

fence,  and  no  part  of  it  under  cultivation.  On  the  other 
hand,  four  witnesses  testified  that  it  was  under  water  in 
1868,  and  another  thought  it  was  either  a  low  sand  bar  or 
in  the  river.  Four  declared  there  were  no  trees  on  it  in 
1880^  and  another  that  in  1882  the  growth  of  timber  was 
not  high  enough  to  obstruct  the  view  of  a  person  on  horse- 
back. The  timber  is  shown  to  be  willow  and  cottonwood, 
about  six  or  seven  inches  in  diameter,  and,  where  standing 
apart,  about  double  that.  Several  witnesses  say  no  wood  had 
been  removed  until  the  past  three  or  four  years.  So  that, 
in  whatever  light  Fountain's  testimony  be  regarded,  his 
claim  of  adverse  possession  is  refuted  by  a  decided  pre- 
ponderance of  the  evidence.  Merely  going  on  this  land  every 
other  year,  and  directing  employes  occasionally  to  cut  and 
remove  timber  therefrom  fell  far  short  of  pointing  him  out 
to  the  world  as  its  owner.  See  Barr  v.  Potter,  *  (Ky.)  — 
(57  S.  W.  Kep.  478).  If  he  may  be  said  to  have  assumed 
possession,  it  was  neither  continuous  nor  open  and  notorious. 
The  acts  of  ownership,  when  there  is  no  actual  occupancy, 
must  be  such  as  are  necessary  to  the  enjoyment  of  the  use, 
and  to  acquire  the  profits  the  land  may  yield  in  its  present 
condition.  Rogers  %\  Turpin,  105  Iowa,  186.  Going  on  it 
occasionally,  and  supposing  employes,  so  directed,  have  cut 
and  hauled  wood  therefrom,  do  not  meet  this  requirement. 
In  Egan  v.  Fountain,  supra,  a  plea  of  former  adjudication 
was  sustained,  and  what  was  said  concerning  adverse 

5  possession  was  not  es^ntial  to  reaching  the  result  an- 
nounced.    Moreover,   the   doctrine  of  stai'e  decisis 

has  no  application  to  findings  of  fact,  and  these  furnish  no 
obstruction  to  the  correction  of  mistakes,  which,  in  spite  of 

•Not  officially  reported.— Reporter. 
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ceaseless  vigilance,  will  creep  into  the  work  of  all  courts  not 
above  the  limitations  of  human  nature. — Keversed. 

Granger,  C.  J.,  not  sitting. 


Tjie  Chicago  &  XoRTnwESTERX  Railway  Company^  Com,-       iliFlor 

plainant,  v.  S.  M.  Weaver,  Judge. 

Appeal  to  District  Court:  fictitious    couxterclai^i.    A    district 

court  is  not  bound  to  take  jurisdiction  of  a  case  appealed  from 
Justice's  court,  where  it  clearly  appears  that  a  counterclaim 
pleaded  below  was  fictitious,  and  made  solely  for  the  purpose  of 
avoiding  the  efCect  of  the  statutory  provision,  restricting  the 
right  of  appeal  to  cases  involving  over  |25. 

Wednesday,,  October  10,  1900. 

Certiorari  to  district  court,  Boone  county.  ' 

Suit  was  brought  against  the  Chicago  &  Xorthwestern 
Railway  Company  before  a  justice  of  the  peace  for  the 
recovery  of  $15,  the  alleged  value  of  a  horse  it  was  claimed 
the  company  had  killed.  The  company  filed  a  counterclaim, 
in  which  it  claimed  $30  for  removing  the  carcass  of  the 
dead  horse  from  the  right  of  way.  A  trial  before  the  justice 
resulted  in  a  verdict  and  judgment  for  the  plaintiff  for  the 
amount  claimed,  from  which  the  railway  company  appealed 
to  the  district  court.  The  case  was  there  reached  for  trial, 
a  jury  was  impaneled,  and  the  evidence  on  both  sides  sub- 
mitted and  closed.  Thereupon  the  plaintiff  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  counterclaim  was 
a  sham,  and  irrelevant,  framed  and  filed  for  the  purpose  of 
deceiving  the  court  and  as  a  fraud  thereon,  for  the  purpose 
of  taking  an  appeal,  and  that  by  reason  thereof  the  real 
amount  in  controversy  did  not  at  any  time  exceed  $15.  This 
motion  was  sustained  and  the  appeal  dismissed.     The  plain- 
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State  Exchange  Bank  of  Parkersburg,  Appellant  v. 

118    86  Town  of  Parkersburg. 

Taxation:    state  bank  deposit.^  Deposited  as  security  for  stock 
issued.    Where  state  bank  stockholders  deposited  a  sum  equal 
to  the  face  value  of  the  stock  held  at  the  time  of  the  organiza- 
tion, and  certificates  were  issued  to  such  stockholders,  among 
-whom  there  was  an  oral  agreement  that  the  deposits  should  not 
be  withdrawn,  but,  in  case  of  a  sale  of  stock,  should  pass  to  the 
purchasers,  to  whom  new  certificates  of   stock   should  issue, 
which  agreement  was  observed,  and  the  stockholders'  certifi- 
cates were  in  terms  payable  on  surrender,  and  bore  an  indorse- 
ment, *'Nonnegotiable,"  such   deposits  were  properly  assessed 
to  the  bank,  under  Code,  section  1322,  providing  that  shares  of 
stock  in  a  state  bank  shall  be  taxed  to  such  bank. 

Appeal  from  Butler  District  Court. — Hon.  J.  F.  Clyde, 

Judge. 

Wednesday,  October  10,  1900. 

TuE  assessor  of  the  incorporated  town  of  Parkersburg 
assessed  plaintiff  bank  for  the  purpose  of  taxation  in  the 
sum  of  $3,342.  The  board  of  review  raised  this  assessment 
to  the  amount  of  $15,000.  The  bank  appealed  to  the  dis- 
trict court,  asking  that  the  amount  be  reduced  to  $5,151.30. 
This  was  refused,  and  from  the  order  confirming  the  action 
of  the  board  of  review  this  appeal  is  taken. — Affirmed. 

Courtright  &  Arhuclcle  for  appellant. 

Edwards  &  Camp  and  Geo.  A.  Mclntyre  for  appellee. 

Waterman,  J. — In  giving  in  its  property  to  the  assess- 
or two  items  were  overlooked  by  the  bank,  and  it  now  concedes 
that  its  proper  assessment  should  be  $5,151.36.  The  contro- 
versy here  arises  over  a  certain  sum  of  $50,000,  which,  if 
assessable  to  the  bank,  would  increase  its  assessment  to  tho 
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amount  fixed  by  the  board  of  review.  If  this  sum  of  $50,000 
is  not  taxable  to  the  bank,  the  proper  assessment  is  $5,151.36. 
The  capital  stock  of  the  bank  is  $50,000.  At  the  time  of 
organization  it  was  agreed  among  the  stockholders  that  each 
should  deposit  in  the  bank  an  amount  equal  to  the  face  value 
of  the  stock  held  by  him,  making  a  total  deposit  by  stock- 
holders  of  $50,000.  This  was  done,  and  it  is  this  amount 
which  is  the  subject  of  controversy.  Certificates  of  deposit 
were  issued  to  the  stockholders  for  the  amount  of  this  fund 
contributed  by  each.  There  was  an  oral  agreement  between 
the  stockholders  that  these  deposits  should  not  be  withdra^vn, 
but,  in  case  of  a  sale  of  stock,  they  were  to  pass  to  the  pur- 
chaser, to  whom  a  new  certificate  of  deposit  should  issue. 
This  agreement  was  observed,  and  no  such  deposit  ever  was 
withdrawn  from  the  bank.  For  a  time  these  certificates  bore 
thjo  indorsement,  "Xot  negotiable  except  with  stock  certifi- 
cate No.  — ;''  the  number  in  each  case  being  inserted.  But 
changes  were  made  at  times,  and  when  this  assessment  was 
made  the  indorsement  was  merely,  "Xon-ncgotiable."  At 
all  times  the  certificates  were  in  terms  payable  on  their  sur- 
render. 

It  is  said  the  oral  agreement  not  to  withdraw  the  de- 
posits was  invalid,  and  could  not  have  the  effect  to  alter  the 
terms  of  the  written  instruments.  Such  an  agreement  is 
not  invalid.  It  is  only  a  rule  of  evidence  that  prevents  its 
being  shown  in  any  case.  But  in  any  event,  as  the  oral 
agreement  was  in  fact  observed  and  treated  as  binding  by 
the  stockholders  and  the  bank,  we  see  no  reason  why  the 
rights  of  defendant  may  not  be  rested  upon  it.  Neither  of 
the  parties  affected  ever  questioned  the  bank's  right  to  hold 
this  money  as  against  the  claims  of  those  who  deposited  it. 
Why,  then,  may  not  the  municipality  accept  a  condition 
which  those  parties  recognized  as  existing  ?  Under  the  oral 
agreement,  these  deposits  belonged  to  the  bank.  They  were 
part  of  its  working  capital  and  not  an  indebtedness  which 
it  might  be  called  upon  to  pay.    As  strengthening  this  view. 
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AYo  may  add  that  the  same  dividends  were  paid  on  these 
deposits  as  upon  capital  stock.  If  the  bank  had  the  use 
of  this  money  under  an  agreement  between  those  who  de- 
])osited  it  bv  which  they  bound  themselves  not  to  withdraw  it, 
the  certificates  of  deposit  are  in  no  sense  different  from  stock 
certificates,  and  this  money  must  be  treated  as  surplus  cap- 
ital. Section  1322  of  the  Code  provides  that  shares  of  stock 
in  state  banks  shall  be  taxed  to  such  banks,  and  this  section, 
together  with  the  one  immediately  preceding,  prescribes  the 
manner  in  which  the  value  of  such  shares  shall  be  ascer- 
tained. That  method  w^as  pursued  by  the  assessor;  but  this 
particular  sum  of  $50,000  was  treated  as  a  deposit  to  be 
assessed  to  the  individual  owners,  and  was  deducted  from 
the  total  assets  of  tlie  bank  under  the  rule  announced  in 
Campbell  v.  City  of  Centerville,  69  Iowa,  439.  The  board 
of  review,  in  revising  the  assessment,  charged  this  up  as  in 
the  nature  of  capital,  which,  for  the  reasons  given^  we  think 
was  correct. — Affirmed. 

Granger,  C.  J.,  not  sitting. 


T.  B.  Lacy,  James  II.  Mortox,  and  T.  K.  Erckenbrack, 
Trustees  of  the  Right  Eminent  Grand  Commandery  of 
the  Knights  Templar  of  Iowa,  Appellants,  v.  T.  C. 
Davis,  Treasurer,  S.  L.  Pillsbury,  Auditor  of  Dick- 
inson Coimty;  P.  Ragsmussen,  O.  S.  Jones  and  O.  P. 
IIaggerty,  [Members  of  the  Board  of  Supen-isors,  and 
Dickinson  County,  Appellees. 

Taxation:  exemptions.  Grounds  and  buildings  owned  by  a  com- 
mandery of  the  Knight  Templars,  used  for  the  appropriate 
objects  of  the  organization  not  to  exceed  four  days  each  year, 
and  at  other  times  as  a  summer  resort  for  members  of  such 
organization  and  their  families  but  not  leased  or  iised  for 
pecuniary  purposes  or  benefits,  are  not  devoted  solely  to  the 
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appropriate  objects  of  the  organization,  and  not  exempt  from 
taxation,  under  Code,  section  1304,  exempting  "all  grounds  and 
buildings  used  for  charitable,  benevolent,  and  religious  insti- 
tutions and  societies,  devoted  solely  to  the  appropriate  objects 
of  the  institution.  •  •  •  and  not  leased  or  otherwise  used 
with  a  view  to  pecuniary  profit" 

Appeal  from  Did' In  son  District  Court, — IIox.  Lot  Thomas^ 

Judge. 

Wkdxksday,  October  10,  1900. . 

Slit  in  equity  to  restrain  the  collection  of  taxes  as- 
sossed  against  certain  property  belonging  to  the  Eight  Emi- 
nent Grand  Commandery  of  the  Knights  Templar  of  Iowa. 
Plaintiffs,  as  trustees  of  the  organization,  allege  that  the 
property  is  exempt  from  taxation  because  used  for  charita- 
l»lo,  l)enevolent,  and  religious  purposes,  and  devoted  to  the 
iipproprlate  objects  of  the  institution.  The  trial  court  denied 
the  relief  asked,  and  plaintiffs  appeal. — Affirmed. 

Cory  £  Arnold  for  appellants. 

L,  E,  Francis  for  appellees. 

Deemer,  J. — The  Eight  Eminent  Grand  Commandery 
of  the  Knights  Templar  of  Iowa  is  a  branch  of  Freema- 
sonry. It  is  the  highest  organization  of  Knights  Templar 
in  the  state,  and  has  supervisory  power  over  all  local  com- 
manderies.  Its  membership  is  made  up  of  certain  Knights 
Templar  from  subordinate  lodges  who  have  held  offices 
1  herein,  but  any  Knight  Templar  may  attend  its  meetings. 
In  the  year  1885  it  acquired  title  by  gift  to  a  tract  of  land 
on  the  shore  of  Spirit  Lake,  comprising  something  over  20 
acres.  Thereafter,  and  about  the  year  1892,  it  ereetofl 
buildings  on  these  grounds,  one  of  which  is  about  100  feet 
in  length  by  30  in  width,  two  stories  high;  another  is  about 
oO  by  40  feet,  with  a  kitchen  attachment  (this  building  is 
iilso  two  stories  high,  the  upper  one  being  used  as  a  hall  for 
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the  meetings  of  the  organization)  ;  and  the  third  buildin 
is  a  bath  house  about  10  feet  square.  The  first  named 
building  has  about  100  rooms,  each  of  which  is  furnished 
with  a  cot,  a  table,  and  two  chairs.  The  second  is  the  din- 
ing room,  kitchen,  and  assembly  hall;  the  kitchen  and  din- 
ing room  being  furnished  with  the  usual  utensils  and  fix- 
tures necessary  to  the  purix)ses  intended.  The  grand  com- 
mandery  holds  its  annual  sessions,  that  last  for  three  or  four 
days,  on  these  grounds,  and  the  members,  with  their  families 
and  invited  guests,  are  privileged  to  occupy  the  rooms  so- 
long  as.  they  choose,  for  a  nominal  fee.  Meals  are  prepared 
in  the  kitchen  and  served  to  members  in  the  dining  room, 
by  some  .one  engaged  for  that  purpose,  at  but  slightly  mor& 
than  cost.  While  the  meetings  of  the  commandery  last  but 
three  or  four  days,  all  the  Knights  Temj^lar  are  privileged 
to  use  the  grounds  and  buildings  during  the  summer  season^ 
for  a  nominal  fee,  and  the  evidence  shows  that  for  many 
years  members  of  the  order  have  made  the  grounds  a  summer 
resort.  Most  of  these  people  have  gone  to  the  "Park,"  as  it  is 
called,  two  or  three  weeks  before  the  meeting  of  the  grand 
body,  and  have  remained  two  or  three  weeks  after  the  meet- 
ing closed;  although,  as  we  understand  it,  they  were  privi- 
leged to  stay  and  enjoy  the  advantages  of  the  place  as  long 
as  they  i)leased.  A  pier  is  built  out  into  the  lake,  and  boats 
land  at  this  pier.  Small  pleasure  boats  are  also  kept,  and 
bathing,  boating,  and  other  pastimes  are  indulged  in. 
Knights  Templar  may  also  camj)  on  the  grounds,  as  we 
understand  it,  at  any  time  they  feel  inclined,  and,  save  for 
the  time  the  grand  commandery  is  in  session,  the  place 
differs  in  no  respect,  except  as  to  its  privileges,  from  any 
other  summer  resort.  Tlie  contention  of  appellants  is  that 
the  grounds  and  personal  property  are  exempt  from  taxa- 
tion under  section  1304  of  the  Code,  the  material  part  ol 
which  is  as  follows :  "All  grounds  and  buildings  used  for 
charitable,  benevolent  and  religious  institutions  and  socie- 
ties, devoted  solely  to  the  appropriate  objects  of  these  in- 
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stitutions,    *    *    *    and  not  leased  or  otherwise  used  with 
a  view  to  pecuniary  profit,    *    *    *     are  not  to  be  taxed.'' 
It  is  conceded  that  the  grand  commandery  does  not  lease 
.  or  otherwise  use  the  grounds  or  personal  property  with  a 
view  to  pecuniary  profit.     To  be  entitled  to  the  exemption 
claimed,  plaintiffs  must  show  that  the  body  they  represent 
is  a  charitable,  benevolent,  or  religious  institution,  and  that 
tlic     property     is     devoted     solely     to     the     appropriate 
objects     of     that     institution.      Exemption     from     taxa- 
tion    will     not     be     presumed   or     implied.       The     pre- 
sumption   is    in    favor    of    taxation    and    against    exemp- 
tion, and,  if  there  be  a  reasonable  doubt,  it  must  be  in  favor 
of  the  state.     Central  Railroad  £  Banlcing  Co.  v.  Georgia, 
92  U.  S.  G(jo  (23  L.  Ed.  757).     Whether  the  grand  com- 
mandery belongs  to  the  class  that  may  claim  the  exemption 
we  do  not  find  it  necessary  to  determine;  for,  conceding  it 
to  belong  to  the  class,  it  must  appear  that  the  property  is 
devoted  solely  to  the  apropriate  objects  of  such  institutions. 
It  is  only  when  the  property  is  directly  used  for  charitable, 
benevolent,  or  religious  purpose^  that  it  is  exempt  from 
taxation.     The  organization  to  which  the  property  belongs 
<loes  not  use  it,  for  the  appropriate  objects  thereof,  to  ex- 
ceed four  days  in  each  year.    At  other  times  it  is  used  sim- 
ply as  a  summer  resort.     We  doubt  very  much  whether  the 
persons  using  it  at  other  times  than  during  the  meetings 
of  the  grand  body  are  attending  to  their  religious  devotions, 
and  are  quite  certain  that  they  would  resent  the  notion  that 
in  using  it  for  a  summer  resort  they  WTre  the  objects  of 
charity  or  of  benevolence.     To  be  devoted  solely  to  the  ap- 
propriate objects  of  the  institution,  it  must  appear  that  the 
use  is  for  charitable,  benevolent,  or  religious  purposes.   That 
it  is  resorted  to  by  a  privileged  class  during  the  usual  vaca- 
tion period,  for  the  purpose  of  rest  and  recreation,  is  appar- 
ent from  the  undisputed  facts.   Such  use  is  not  exclusively  for 
the  purposes  contemplated  by  the  statute.     Our  conclusion 
finds  support  in  the  following  among  other  cases:    Mulroy 
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r.  Churchman,  52  Iowa,  238;  Id.,  CO  Iowa,  Y17;  Kii'lc  i\ 
St.  Thomas'  Church,  70  Iowa,  287;  Nugent  v.  Dilworlh,, 
05  Iowa,  51;  Foy  v.  Coe  College,  95  Iowa,  G91;  Manresa 
Institute  v.  To\\vn  of  Nonvallc,  61  Conn.,  231  (13  xVtl.  Eep. 
1088).  There  is  no  reason  w^hy  the  grand  commandery  shouhl 
not  bear  its  just  and  equitable  proportion  of  the  burdens  of 
taxation  on  the  property  owned  by  it  at  Spirit  Lake.  The 
judgment  is*  therefore  affirmed. 

Granger^  C.  J.,  not  sitting. 


ItosA  Belle  Witt,  Appellant,  v.  C.  B.  Day,  Administrator, 
J.  L.  Brackex,  L.  Carmiciiael  and  G.  V.  Goodell. 

Wills:  construction:  Pecuniary  legacy.  A  testator,  after  pro- 
viding for  the  payment  of  debts  and  making;  specific  devises 
of  real  estate,  bequeathed,  "the  further  sum  of  $500,  to  be  paid 
6  out  of  my  personal  property,  and  concluded  by  authorizing  an 
equal  division  of  the  residue.  Held,  that  the  pecuniary  legacy 
was  chargeable  against  the  personal  assets  only,  where  it  ap- 
peared that  they  were  sufficient  to  pay  it.  together  with  all 
debts  and  costs  of  administration. 

Settfno  aside  settlemnt  accounting:     Misjoinder  of  causes  and 

1  parties.  A  petition  to  set  aside  a  settlement  and  release 
obtained  by  a  guardian,  and  for  an  accounting,  and  for  judg- 

2  ment  against  his  administrator  and  the  surety  on  the  guar- 
dian's bond,  is  not  objectionable,  on  the  ground  of  misjoinder 
of  causes  of  action. 

Equity  .tubisdiction:  Joinder  of  defendants.  The  administrator 
of  a  deceased  guardian  and  the  sureties  on  the  guardian's  bond 

3  are  properly  joined  as  parties  defendant  in  a  suit  in  equity  to 
set  aside  a  settlement  and  release  obtained  by  the  guardian,, 
and  for  an  accounting,  and  for  judgment  against  the  adminis- 
trator and  such  surety. 

Accounting:  Filing  claim  with  administrator.  When  plaintiff  in 
an  action  against  the  administrator  of  her  deceased  guardian 
and  the  sureties  on  the  guardian's  bond  asked  that  a  settlement 

4  and  release  obtained  by  the  guardian  be  set  aside  for  fraud ,^ 
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and  for  an  accounting,  and  for  judgment  against  the  adminis- 
trator, and  the  sureties  on  the  guardian's  bond,  an  accounting 
is  not  necessary  to  enable  her  to  maintain  the  action,  nor  is  it 
necessary  that  she  should  first  present  her  claim  to  the  ad- 
ministrator. 

LiMiTATiox  OF  actions:  Discovery  of  fraud.  A  suit  to  set  aside 
a  settlement  and  release,  and  an  order  approving  a  guardian's 
final  report,  on  the  ground  that  the  release  was  obtained  by 

5  fraud,  was  not  barred,  though  it  was  not  brought  within  five 
years  after  plaintifC's  majority,  where  she  did  not  learn  of  the 
fraud  alleged  until  shortly  after  bringing  the  action. 

Evidence.    Plaintiff,   when    19   years   of   age,   came   to   the   state 

to     seek      a     settlement     with      her      guardian.    She      had 

been  absent  8  years,  and  knew  but  little  about  the  condition 

1    of  the  estate.     The  settlement  was  conducted  entirely  by  the 

guardian's  bondsmen  and  their  attorney,  who  were  all  men  of 

6  large  business  ability  and  versed  in  such  aftairs.  They  knew 
that  plaintiff  was  inexperienced  and  without  any  competent 
adviser;  that  she  feared  litigation — a  fear  that  had  been  in- 
creased by  their  statement  that  the  guardian's  bond  was  in- 
valid, the  guardian  insolvent,  and  that  all  she  could  get  was 
by  settlement;  and  though  they  could  have  ascertained  the 
amount  due  her  with  reasonable  certainty  from  the  papers, 
which  she  examined,  but  was  unable  to  understand,  they  mis- 
represented the  amount  due,  and  concealed  the  fact  that  the 
bondsmen  held  a  mortgage  from  the  guardian  as  indemnity. 
Held,  that  plaintiff  was  entitled  to  have  the  settlement  and 
release  thus  obtained  set  aside  for  fraud. 

Appeal  from  Tama  District  Court. — IIox.  Obed  Caswkll, 

Judge. 

Wednesday,  October  10,  1000. 

Action  in  equity  to  set  aside  a  settlement,  and  for  an 
accounting  and  judgment  on  a  guardian's  l>ond.  Judgment 
"was  rendered  dismissing  plaintiff's  petition  and  for  costs, 
from  which  judgment  she  appeals. — Reversed. 

Caldwell  &  ^Vallers  for  appellant. 

Willett  &  Herher  and  Slruhle  &  Sdgcr  for  appellees. 
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Given,  J. — I.  The  pleadings  are  quite  voluminous, 
and  need  not  be  set  out,  as  tlie  issues  will  appear  from  the 
following  statement:  C.  W.  Snyder  died  testate  August 
29,  1882,  leaving  his  three  minor  children  (Alva,  aged  16; 
Cora,  aged  12;  and  the  plaintiff,  aged  10)  surviving  him. 
His  will  was  duly  probated,  by  which  his  real  estate  was 
divided  among  said  children,  and  a  devise  of  $500  made, 

to  be  paid  out  of  his  personal  property  to  the  plain- 
1  tiff,  to  equalize  the  division.     It  also  provided  that 

after  the  payment  of  debts  and  said  $500  the  residue 
of  his  property  should  be  divided  equally  among  said  chil- 
dren.    Horace  Day  was  named  in  the  will  as  executor,  and 
he  qualified  and  acted  as  such;  defendants  Bracken  and 
Carmichael  being  the  sureties  on  his  bond.     He  was  also 
named  in  the  will  as  guardian  for  said  children,  and  quali- 
fied and  acted  as  such ;  the  defendants  Bracken,  Carmichael, 
and  Goodell  being  his  bondsmen.    Horace  Day  continued  to 
act  as  such  executor  and  guardian  up  to  the  time  of  his 
death, — about  Juno  20,  1893.     In  obedience  to  a  citation 
Horace  Day  filed  a  report  as  guardian,  to  which  Alva  and 
Cora  took  certain  exceptions,  which  were  heard  on  October 
24,  1891 ;  and  it  was  found  that  Alva  had  been  overpaid 
$747.99,  and  that  there  was  due  to  Cora  $2,986.79.    "And, 
as  to  the  matter  of  the  construction  of  the  will  as  to  legacy 
of  Kosa  B.  Snyder,  this  cause  is  continued."    Eosa  had  been 
joined  as  one  of  the  exceptors,  but  not  having  consented 
thereto,  and  at  her  request,  her  name  was  withdrawni.    The 
defendant  C.  B.  Day  was  appointed  and  qualified  as  ad- 
ministrator of  the  estate  of  Horace  Day,  deceased.     About 
a  year  after  her  father's  death,  plaintiff  was  taken  to  Hlinois 
to  live,  and  has  ever  since  resided  in  that  state.     In  May, 
1891,  she  came  to  Tama  county,  accompanied  by  her  uncle 
Mr.  Winans,  and,  after  an  interview  with  her  guardian  and 
his  bondsmen,  made  a  settlement  with  them;  she  receiving 
a  payment  of  $1,072.73,  in  evidence  of  which  she  executed 
a  writing  as  follows:     "In  the  matter  of  the  guardianship 
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of  Alva  L.  Snyder,  Cora  G.  Snyder,  and  Rosa  Belle  Snyder, 
Minor  Heirs  of  C.  W.  Snyder,  Dee'd;  II.  Day,  Guardian. 
Disclaimer  of  Kosa  Belle  Snyder  of  the  Exceptions  Filed  to 
the  Several  Reports,  etc.  Xow  comes  Rosa  Belle  Snyder,  of 
La  Salle  county,  Illinois,  and  showeth  to  the  court  that  she 
is  the  same  Rosa  Belle  Snyder  named  in  the  above  and  fore- 
going caption;  that  she  attained  her  majority  and  became 
of  the  full  age  of  eighteen  years  on  the  18th  day  of  July, 
1800;  that  she  has  never  authorized  any  person  or  persons 
or  attorneys  to  appear  for  her  in  the  above-entitled  matter, 
either  directlv  or  indirectlv,  and  that  in  truth  and  fact  she 
is  not  a  party  to  any  of  the  exceptions  filed  to  the  several 
reports  of  her  former  guardian,  the  aforenamed  II.  Day, 
and  has  no  exceptions  to  make  to  his  reports  as  such  guard- 
ian; that  she  hereby  disclaims  any  interest  either  directly 
or  indirectly  iu  any  exceptions  filed  to  the  several  reports 
of  said  guardian  in  her  name,  and  asks  that  the  same  may 
not  be  considered  by  the  court,  and  she  hereby  acknowledges 
full  and  complete  payment  and  satisfaction  of  all  matters 
included  in  said  several  reports,  from  James  L.  Bracken, 
one  of  the  bondsmen  of  said  11.  Day,  guardian,  so  far  as  her 
interest  therein  is  concerned,  leaving  only  her  legacy  of 
$500.00,  and  her  interest  in  the  estate  of  her  deceased  father, 
C.  W.  Snyder,  yet  in  the  hands  of  said  II.  Day,  as  executor, 
cic.junsettled, aside  from  which  all  other  claims  against  said 
II.  Day,  growing  out  of  said  guardianship,  are  fully  paid 
off  and  discharged.  And  the  imdersigned  asks  that  any  and 
all  exceptions  filed  in  her  name  to  the  several  reports  of  said 
H.  Day,  guardian,  may  be  withdrawn,  and  that  said  guard- 
ian's final  report  be  approved.  Reserving  always  the  rights 
of  the  imdersigned  to  her  legacy  and  interest  in  the  estate 
of  said  C.  W.  Snyder  not  included  in  the  reports  of  guard- 
ian. Rosa  Belle  Snvder.  Dulv  verified  bv  Rosa  Belle  Snyder 
before  J.  W.  Willett.''    It  was  at  the  time  of  this  visit  that 

she  directed  the  attorney  prosecuting  said  exceptions  to  the 
Vol.  112  Iowa— 8.*^ 
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guardian^s  report  to  withdraw  her  name  as  one  of  the  ex- 
ceptors. Plaintiff  claims  that  there  is  a  much  larger  sum 
due  to  her  than  was  paid,  and  that  said  settlement  and  re- 
lease were  obtained  by  fraud.  Wherefore  she  asks  that  the 
same  be  set  -aside,  and  for  an  accoimting,  and  for  judgment 
against  C.  B.  Day  as  such  administrator,  and  against  the 
other  defendants  on  said  guardian's  bond.  The  defendants 
denied  the  alleged  fraud,  and  denied  that  there  is  anything 
due  to  the  plaintiff,  and  in  these  issues  we  have  the  case  on 
its  merits. 

II.     Before  inquiring  as  to  the  merits  of  this  case,  we 
notice  the  claim  of  the  defendants  that  plaintiff  has  no  right 
to  maintain  this  action.    It  is  contended  that  there  is  a  mis- 
joinder of  causes  of  action  and  of  parties,  but  not 

2  so.  The  cause  of  action  is  the  indebtedness  of  the 
guardian,  and  the  parties  are  his  bondsmen  and  ad- 
ministrator. The  action  is  not  upon  the  executor's  bond. 
That  bond  was  brought  into  the  record  on  defendants'  mo- 
tion. It  is  not  pleaded  or  relied  upon  by  plaintiff  as  a  basis 
for  recovery.  It  is  not  necessary  to  an  accounting,  and  is  a 
mere  incident  to  this  case.  It  is  said  that  bondsmen  are  not 
liable  on  the  guardian's  bond  until  there  is  an  accounting  in 

probate.     When  an  accounting  alone  is  asked,  that 

3  is  so,  but  more  is  asked  in  this  case.     Plaintiff  is 
asking  that  the  settlement  and  release  be  set  aside  for 

and  on  the  part  of  these  bondsmen, — a  subject  peculiarly 
cognizable  in  equity.  For  the  same  reason  it  was  not  neces- 
sary that  the  plaintiff  should  have  first  presented  her  claim 
to  the  defendant  administrator.  It  is  urged  that  the  order 
in  probate  approving  the  guardian's  final  report  could  only 
be  set  aside  by  petition  within  one  year,  and  that  this  ac- 
tion is  barred  because  not  brought  wdthin  five  year* 

4  from  the  time  plaintiff  attained  her  majority.     It 
is  enough  to  say  that,  as  will  hereafter  appear,  plain- 
tiff did  not  learn  of  the  frauds  alleged  to  have  been  perpe- 
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trated  upon  lier  until  shortly  before  the  bringing  of  this 
action. 

III.  We  now  inquire  as  to  the  alleged  fraud  in  pro- 
curing the  settlement  and  release,  and  in  doing  so  we  will 
not  discuss  the  evidence  in  detail,  but  only  tliose  general 
features  of  it  that  we  regard  as  controlling.  We  first  no- 
tice the  situation  of  the  parties  at  the  time  of  tho 
5  settlement.     Plaintiff  was  taken  from  Iowa  bv  her 

aunt,  with  whom  she  lived  in  Illinois,  when 
about  11  years  of  age,  and  attended  tho  public  schools.  She 
did  not  return  to  Iowa  until  the  time  of  the  settlement,  an<l 
knew  but  little  about  the  condition  of  her  o^^^l  and  her 
father's  estate.  Shortly  before  coming  she  had  been  solicited 
to  join  with  her  brother  and  sister  in  excepting  to  the  guard- 
ian's report,  but,  being  fearful  of  litigation,  refused  to  do 
so.  In  May,  1891,  when  in  her  nineteenth  year,  she  came 
to  Iowa,  to  seek  a  settlement,  accompanied  by  her  uncle,  Mr. 
Winans,  a  man  of  60  years,  and  little  if  any  experience  in 
the  settlement  of  estates.  On  arriving  she  at  once  informed 
the  attorneys  prosecuting  the  exceptions  that  she  did  not 
authorize  their  appearance  for  her,  and  would  not  be  a  party 
to  the  litigation,  and  immediately  went  to  the  defendant 
bondsmen  and  their  attorney  and  sought  a  settlement.  The 
guardi'an,  Horace  Day,  took  no  part  in  the  settlement.  It 
was  conducted  entirely  by  the  bondsmen  and  their  attorney, 
all  men  of  large  business  ability,  and  well  versed  in  such 
affairs, — especially  Mr.  Bracken  and  the  attorneys,  who 
were  most  active  in  bringing  about  the  settlement.  They  knew 
of  the  plaintiff's  fear  of  litigation, — a  fear  that  had  been 
increased  by  the  statement  to  her  by  some  of  the  bondsmen 
and  tiie  attorney  that  the  bond  was  invalid,  the  guardian 
insolvent,  and  that  all  she  could  get  was  by  settlement.  They 
knew  that  she  was  without  an  adviser  other  than  her  uncle, 
who  was  equally  inexperienced  as  herself,  and  whose  advice 
was,  not  to  law,  but  settle.  It  is  true,  the  attorney  declined 
to  negotiate  with  plaintiff  in  the  absence  of  her  attorney, 
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imtil  informed  that  she  had  no  attorney  and  had  declined 
the  services  of  those  appearing  for  the  exceptions,  hut  it  was 
not  even  suggested  that  she  get  some  one  to  look  into  the 
matter  for  her.  The  matter  to  he  ascertained  at  the  SiCttle- 
ment  was  the  amount  due  to  the  plaintiff;  and  this  Mr. 
Bracken  or  the  attorney,  with  the  papers  before  them  as 
they  were,  could  have  done  with  reasonable  certainty.  It 
is  true,  the  plaintiff  examined  the  papers  for  herself;  but 
it  is  manifest  that  she  was  imable  to  understand  them,  or  to 
gather  therefrom  the  amount  that  was  due  to  her.  It  was 
represented  to  her  that,  aside  from  the  $500  legacy,  $1,- 
072.83  was  the  amount  due  to  her;  and,  relying  upon  that 
representation,  she  received  that  amount  and  executed  the 
release,  when  in  fact  there  was  a  much  larger  sum  due  to 
her.  Under  the  will  the  children  were  to  share  equally  in 
what  was  left  of  the  personal  estate  after  the  debts,  costs, 
and  the  $500  legacy  were  paid.  .  Cora  had  been  in  schools 
away  from  home  at  greater  cost  tlian  had  been  incurred  in 
educating  the  plaintiff,  yet  shortly  after  this  settlement  the 
court,  in  passing  upon  the  exceptions  of  Cora  to  the  guard- 
ian's report,  found  that  there  was  $2,986.79  due  to  her.  Xo 
reason  appears  why  at  least  that  sum  was  not  due  to  the 
plaintiff  at  the  time  of  the  settlement.  It  appears  that 
Horace  Day  executed  a  mortgage  on  a  farm  to  defendant 
Bracken  to  secure  an  indebtedness  of  $2,000  to  a  bank  with 
which  Mr.  Bracken  was  connected,  and  also  to  secure  his 
bondsmen.  It  does  not  appear  satisfactorily  what  the  bonds- 
men realized  out  of  this  farm,  but  it  is  shown  that  plaintiff 
was  not  told  of  this  indemnity  at  the  time  of  the  settlement, 
and  did  not  know  it  until  shortly  before  the  commencement 
of  this  action.  Surely  the  circumstances  under  which  these 
parties  met  to  settle  called  upon  the  defendants  and  their 
attorney  to  act  witli  the  utmost  goo<l  faith  towards  the  plain- 
tiff, and  this  we  tliink  they  did  not  do.  They  added  to  her 
fear  of  litigation  and  anxiety  for  settlement  by  representing 
the  bond  to  be  worthless.     They  did  not  represent  even  ap- 
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proximately  the  amount  due  to  her,  and  concealed  the  fact 
of  the  indemnity  they  held.  As  between  persons  of  similar 
business  experience,  dealing  at  arm's  length,  it  might  be 
said  that  there  was  not  such  fraud  as  to  vitiate  this  settle- 
ment, but  not  so  in  this  case.  The  plaintiff  is  entitled  to 
have  this  settlement  and  release,  and  the  order  in  probate 
based  thereon,  discharging  the  defendants,  set  aside,  and  to 
an  accounting. 

IV.  Our  conclusion  is  that  the  settlement,  release,  and 
order  based  thereon,  approving  the  guardian's  final  report 
and  discharging  the  bondsmen,  should  be  set  aside,  an  ac- 
counting liad,  and  an  order  and  judgment  rendered  for  any 

balance  found  due  to  the  plaintiff.  Question  is 
6  nuide  as  to  whether  the  $500  legacy  to  plaintiff  is 

cliargeoble  against  the  personal  estate  only,  or 
against  the  whole  estate,  real  and  personal.  The  will 
answers  this.  After  providing  for  the  payment  of 
debts,  it  makes  specific  devises  of  real  estate,  then 
bequeaths  to  plaintiff  ^'tho  further  sum  of  $500, 
to  be  paid  out  of  my  personal  property,"  and  concludes  by 
providing  for  an  equal  division  of  the  residue.  Clearly, 
tlie  debts  and  costs  of  administration  are  to  be  first  paid, 
then  the  legacy  of  $500,  and  the  residue  equally  divided. 
The  personal  assets  are  largely  more  tlian  sufficient  to  pay 
the  debts,  costs,  and  legacy.  Therefore  we  need  not  inquire 
whether,  if  it  were  otherwise,  the  legacy  might  be  made  a 
charge  against  the  real  estate.  We  see  no  reason  why  the 
$500  should  not  be  incUuled  in  this  accounting.  While  we 
have  much  of  the  data  before  us  that  enters  into  this 
accounting,  we  have  not  sufficient  to  reach  a  correct  and 
satisfactory  result,  and  therefore  the  case  is  remanded  for 
an  accounting  and  decree  in  harmony  w4th  this  opinion.— 
Eeveksed. 

Graxger,  C.  J.,  not  sitting. 
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lu  flooi        C.  M.  AND  C.  R.  Crawford,  Appellants,  v.  Polk  County 
f{]|  J^  AND  H.  C.  Murphy^  Treasurer. 

|fi26  flopl         Discriminating  Taxation:       remedies.     Code  1873,  section  S31.  de- 
^^  us  Clares  that  any  person  feeling  himself  aggrieved  in  the  assess- 

\m  497|  ment  of  his  property  may  appear  before  the  board  of  equaliza- 

112   ]j»/  tion«  and  that  appeals  may  be  taken  therefrom  to  the  circuit 

ii33   604;'  court.    Act,  March  3,  1845.  section  6,  subdivision  5.  admitting 

Iowa  to  the  Union,  prohibits  the  taxing  of  property  of  non- 
residents at  a  greater  rate  than  that  of  residents.  Held,  where 
the  petition  of  non-residents  alleged  that  their  property  had 
been  assessed  at  too  great  a  valuation,  for  the  purpose  of  dis- 
criminating against  non-residents,  in  violation  of  the  act  of 
1845,  and  prayed  that  the  assessment  be  declared  void,  and  the 
amount  of  tax  properly  payable  determined,  the  relief  should 
not  be  granted,  since  the  remedy  provided  by  section  831  is 
exclusive,  and  the  court  has  no  power  to  make  an  assessment. 

Appeal  from  Polk  District  Court — Hon.  T.  P.  Sti:venson, 

Judge. 

Thursday,  October  11,  1900. 

The  petition  alleged  that  plaintiffs  were  owners  o£ 
three  80-acre  tracts  of  land,  situated  within  the  corporate 
limits  of  Des  Moines,  and  properly  assessable  at  $23,600; 
that  the  acting  assessor,  with  the  purpose  of  discriminating 
against  nonresidents,  arbitrarily  assessed  said  land  at  the 
valuation  of  $37,800;  that  they  had  no  notice  of 
this  in  time  to  appear  before  the  board  of  equal- 
ization; that  they  tendered  to  the  county  treasurer 
payment  of  all  taxes,  based  on  a  fair  assessment, 
and  are  ready  to  pay  any  amount  fixed  by  the  court; 
that  the  assessment  was  fraudulent,  and  in  contravention 
of  the  act  of  congress  admitting  Iowa  as  a  state,  providing, 
among  other  things,  "that  in  no  case  shall  nonresident  pro- 
prietors be  taxed  higher  than  residents''  (Act  March  3, 1845, 
section  6,  subd.  5) ;  and  they  prayed  the  assessment  be  de- 
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clared  void,  and  the  amount  of  tax  payable  on  a  fair  assess- 
ment be  determined,  to  the  end  that  they  may  discharge 
their  just  portion  of  the  burden  of  taxation  and  no  more. 
'A  general  demurrer  was  sustained,  and,  as  plaintiffs  did  not 
plead  over,  the  petition  was  dismissed.  The  plaintiffs 
appeal. — Affirmed. 

Si.  John  S  Stevenson  for  appellants. 

Thos,  A.  Cheshire  for  appellees. 

Ladd,  J. — The  statute  has  provided  a  tribunal  for  the 
correction  of  assessments,  regardless  of  the  circumstances  out 
of  which  the  errors  arise,  and  for  this  purpose  it  is  quite 
immaterial  whether  these  result  from  mistake  in  computa^ 
tion  or  of  judgment  or  of  some  irregularity  or  from  willful 
wrong.  This  clearly  appears  from  its  wording :  "Any  per- 
son who  may  feel  himself  aggrieved  at  anything  in  the 
assessment  of  his  property,  may  appear  before  said  board 
of  equalization  in  person,  or  by  agent,  at  the  time  and  place 
mentioned  in  the  preceding  section,  and  have  the  same  cor- 
rected in  such  manher  as  to  said  board  may  seem  just  and 
equitable,  and  the  assessors  shall  meet  with  said  board  and 
correct  the  assessment  books  as  they  may  direct.  Appeals 
may  be  taken  from  all  boards  of  equalization  to  the  circuit 
court  of  the  countv  where  the  assessment  is  made.^'  Sec- 
tion  821,  Code  1873.  That  it  is  broad  enough  to  permit  of  ■ 
the  correction  of  excessive  assessments  fraudulently  made, 
cannot  be  doubted,  and  full  protection  is  afforded  throug'^i ' 
the  right  of  appeal  to  the  courts.  It  was  declared  in  the 
early  cases  of  MacMot  v.  City  of  Davenport,  17  Iowa,  382, 
"that,  where  a  statute  upon  a  particular  subject  has  pro- 
vided a  tribunal  for  the  determination  of  questions  con- 
nected with  that  subject,  the  jurisdiction  thus  conferred  is 
exclusive,  unless  otherwise  expressed  or  clearly  manifested ; 
and  that  generally,  where  a  statute  in  relation  to  revenues 
provides  a  tribunal  for  the  correction  of  the  errors  of  the 
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oflScers  by  a  proceeding  in  the  nature  of  an  appeal  to  it, 
such  quasi  appellate  jurisdiction  is  exclusive."  And  such 
has  been,  the  tenor  of  all  the  subsequent  decisions  of  this 
court.  Bobbins  v.  Magoun,  101  Iowa,  580 ;  Wilson  v.  Cass 
County,  69  Iowa,  147;  Harris  v.  Fremont  County,  Go 
Iowa,  G39;  Polk  County  v.  Sherman,  99  Iowa,  60;  Nugent 
V.  Bates,  51  Iowa,  77;  Smith  v.  City  of  Marshalltoxvn,  SG 
Iowa,  516.  See  cases  collected  in  note  to  Holland  v.  Mayor, 
etc.,  69  Am.  Dec.  198.  See  Crawford  County  v.  Laub,  110 
Iowa,  355.  In  none  of  these  cases,  however,  was  the  element 
of  fraud  involved.  An  error  in  overvaluation  is  always  sub- 
f  jcct  to  correction,  and,  if  fraudulent,  differs  from  others 
I  only  with  respect  to  the  motive  of  the  assessor.  The  same 
remedy  is  available,  and  there  appears  no  good  reason  for 
\  not  following  it.  But  it  is  said  fraud  vitiates  everything, 
',  and  for  this  reason  resort  may  be  had  directly  to  the  courts. 
That  may  be  true  as  between  private  parties,  but  the  state 
and  its  agencies  ought  not  to  be  deprived  of  the  revenues, 
nor  the  citizen  relieved  of  his  just  portion  of  the  burden  of 
taxation  because  of  the  evil  motive  of  the  officer.  Assess- 
ment of  real  estate  is  made  but  once  in  two  vears,  and  even 
if,  as  a  condition  of  setting  aside  the  assessment  as  void, 
tlie  owner  might  be  required  to  pay  his  just  portion  of  taxes, 
it  is,  at  least  doubtful  whether  any  provision  in  the  Code 
of  1873  warranted  an  assessment  in  such  a  case  for  tlio 
following  year.  The  court  has  no  power  to  make  an  original 
/  assessment  as  would  be  necessary  in  such  a  condition.  On 
/  tlie  other  hand,  there  is  no  limitation  as  to  the  character  of 
tlie  errors  subject  to  correction  in  tlie  manner  pointed  out 
by  the  statute  evidently  intended  to  include  all,  and  no 
ground  appears  for  excluding  those  of  a  fraudulent  nature, 
or  for  applying  to  them  a  different  remedy.  In  so  far  as 
the  public  is  concerned,  the  citizen  is  only  entitled  to  the 
correction  of  the  assessment,  and  to  obtain  this  he  must 
adopt  the  method  pointed  out  by  the  statute.  If  he  suffer 
because  of  the  bad  motive  of  the  assessor,  his  remedy  is 
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against  that  oflScer  and  his  bondsmen.    ParTcinson  v.  ParTcer, 
48  Iowa,  667.    Smith  v.  McQuiston,  108  Iowa,  363,  is  noti 
in  conflict  with  our  conclusion,  as  there  the  valuation  on 
the  assessment  roll  was  not  that  of  the  assessor,  and  it  was  i 
held  that  the  auditor  might  correct  by  entering  the  valuation, 
actually  fixed  by  that  officer.     We  do  not  overlook  the  de- 
cisions of  other  states,  to  the  effect  that  a  remedy  may  be  ^ 
had  through  injunction  proceedings,   declaring  an   assess- 
ment fraudulently  made  void.     See  Merrill  v.  Humphrey, 
24  Mich.  170;  Walsh  v.  King,  74  Mich.  350  (41  X.  W. 
Rep.  1080) ;  Milwaukee  Iron  Co.  v.  Town  of  Iluhhard,  20 
Wis.  51 ;  Buttenuih  v.  Bridge  Co.,  123  111.  535  (17  iS\  E. 
Rep.  430,  5  Am.  St.  Rep.  545).     But  the  decisions  of  the 
local  board  of  review  in  those  states  fixing  the  assessed  value 
arc  final,  and  no  other  remedy  is  provided.     This  is  tho 
main  reason  there  given  by  the  courts  for  resorting  to  an 
extraordinary  remedy.     The  sole  issue  is  between  the  tax- 
payer and  the  public.  The  government  is  not  responsible  for 
the  negligence  or  ^vrongful  acts  of  its    officers,  imless  made  so 
by  the  constitution  or  statutes,  or  that  is  to  be  fairly  inferred 
therefrom.     Xo  evil  purpose  may  be  imputed  to  it.     '*The 
king  can  do  no  wrong."    As  between  it  and  the  taxpayer,  it 
owes  no  duty  save  that  of  providing  for  the  just  distribution 
of  the  burdens  of  taxation.    To  that  end,  a  tribunal  for  the 
correction  of  errors  has  been  established,  and  a  mode  of  pro- 
cedure prescribed,  and  the  bad  motive  of  the  officer  cannot 
deprive  that  tribunal  of  its  exclusive  original  jurisdiction. 
II.     The  act  admitting  loAva  as  a  state  prohibits  the 
taxing  the  property  of  nonresident  proprietors  higher  than 
that  of  residents.     This,  doubtless,  relates  to  enactments 
by  the  legislature,  but,  in  any  event,  does  not  relieve  non- 
residents discriminated  against  from  pursuing  the  remedy 
provided  by  the  statute.    We  decide,  not  that  discrimination 
will  be  tolerated,  but  that  the  plaintiffs  neglected  the  only 
remedy  available. — Affirmed. 

Granger,  C.  J.,  not  sitting. 


122  Iowa  Stoxe  Company  v.  Crissmatc.   [112  Iowa 


112  122 
dl25  234 
126  287 
126  288 


112  vri  Iowa  Stone  Company  v.  W.  L.  Ckissman,  Appellant. 

112  1^1       Mechanics  Liens:       rights  of   sub-contractor.    Where  the   owner 

124    T601 

^  of  land  contracts  with  another  for  the  material  and  labor  for 

certain  buildings,  and  agrcos  to  pay  for  the  same  when  the 

work  is  completed,  and  the  contractor  sublets  the  contract  for 

U2^^'        2    the  material,  and  obtains  credit  for  the  same,  of  which  fact 

127    20^ 

112'  122  ^^^  owner  has  no  knowledge  or  notice  which  would  require 

fi30  549  him  to  make  inquiries,  till  after  the  completion  of  the  work 

1^12     122|  and  payment  in  full  to  the  principal  contractor,  and  the  con- 

'  tract  contains  no  provisions  as  to  the  payment  of  claims  or 

liens,  a  mechanic's  lien  placed  on  such  property  by  the  sub- 
contractor cannot  be  enforced  against  such  owner. 

Appeal:     objectiox  below.     Where  no  question  as  to  a  defect  of 
1    parties  is  raised  In  a  district  court  on  the  trial  of  the  issue, 
such  question  cannot  be  considered  on  an  appeal  to  the  supreme 
court. 

Same.    Where  objection   to  a  petition,  that  it  does  not  state  a 

1    cause  of  action  is  not  made  on  the  trial  of  the  issue  in  the 

district  court,  such  objection  will  not  be  considered  on  appeal. 

Appeal  from  Linn  District  Court. — Hon.  W.  N".  TniEcn- 

LEE,  Judge. 

Thursday,  October  11,  1900. 

One  McGee  contracted  with  the  defendant  to  furnish 
material  and  work  for  certain  stone  foundations  for  build- 
ings under  an  oral  contract  that  payment  should  be  made 
^vhen  the  work  was  completed.  The  plaintiflF,  as  a  subcon- 
tractor, furnished  the  stone  for  the  foundations,  and  within 
the  statutory  time,  but  after  the  work  had  been  fully  com- 
pleted and  paid  for,  it  filed  its  statement  for  a  mechanic's 
lien,  and  served  the  required  notice  upon  the  defendant. 
This  action  is  to  enforce  the  lien  against  the  property  of  the 
defendant.  There  was  a  judgment  for  the  plaintiff.  De- 
fendant appeals. — licverscd. 
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Crissman  £  Ilolhraok  for  appellant. 

John  Is.  Hughes  for  appellee. 

SiiERWiXjJ. — ^Tlie  principal  contractor,  McGee,  was  not 

made  a  party  to  this  action,  nor  had  plaintiff's  claim  against' 

liim  been  adjudicated.    The  petition  alleged  that  the  amount 

due  had  been  agreed  to  by  all  parties,  and  this  was 

1  not  denied.     If  this  undenied  allegation  were  to  be 
lield  insufficient,  no  question  as  to  defect  of  parties 

was  raised  in  the  court  below,  and  consequently  cannot  be 
considered  here.  Coe  v.  Anderson,  92  Iowa,  515;  Bouion 
V.  Orr,  51  Iowa,  473.  So  an  objection  that  the  petition  does 
not  state  a  cause  of  action  cannot  be  made  in  this  court  for 
the  first  time.  Boss  i\  Insurance  Co.,  93  Iowa,  222,  and  cases 
cited. 

The   contract   with   McGee   was   made   by   defendant 

through  his  agent,  George  T.  Hedges.     Immediately  upon 

the  completion  of  the  work  Hedges  gave  McGee  a  statement 

of  the  amount  due  him,  properly  certified,  and  this 

2  was  presented  to  the  defendant,  and  payment  thereof 
made  at  once.    The  evidence  conclusively  shows  that 

the  defendant,  neither  personally  nor  by  knowledge  com- 
municated to  Hedges,  knew  that  the  plaintiff  was  furnish- 
ing any  material  for  the  foundations  in  question,  or  that 
McGee  was  obtaining  credit  for  the  stone  used  therein.  The 
first  information  of  these  facts  received  by  either  was  after 
payment  in  full  had  been  made,  in  strict  accordance  with  the 
terms  of  the  contract.  No  provision  was  made  in  the  con- 
tract relative  to  the  payment  of  claims  or  liens.  Upon  this 
record  it  is  manifest  that  the  plaintiff  is  not  entitled  to  re- 
cover. 

He  was  bound  to  know  the  terms  of  the  contract  be- 
tween McGee  and  the  defendant,  whether  written  or  oral, 
Stewart  v.  Wright,  52  Iowa,  335 ;  Blanding  v.  Bailroad  Co., 
S8  Iowa,  225.    And  if  the  defendant  did  no  more  than  to 
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comj)ly  with  the  terms  thereof,  in  good  faith  and  without 
knowledge  or  notice  wljich  would  require  him  to  make  in- 
quiries, equity  and  good  conscience  will  not  require  him  to 
make  a  second  payment.  Stewart  v,  Wright,  supra;  Kit- 
bourne  v,  Jennings^  38  Iowa,  533;  Lumher  Co,  v,  Oshorn, 
72  Iowa,  472;  Andrews  v,  Burdick^  62  Iowa,  714;  Epenctcr 
V.  Montgomery  County,  98  Iowa,  159.  This  work  was  done 
in  Cedar  Rapids,  and,  as  was  said  in  Lumber  Co.  v.  Osborn, 
**it  may  he  supposed  there  were  several  dealers  in  stone 
there,  and  the  defendant  was  not  bound  by  the  laAV,  nor 
authorized  bv  his  contract,  to  run  over  the  citv  to  find  out 
where  the  stone  in  his  foimdation  came  from."  The  case 
at  bar  is  unlike  the  case  of  Gilchrist  v.  Anderson,  59  Iowa, 
274,  in  this:  There  '^it  was  provided  in  the  contract  that 
Anderson  preserved  the  right  to  discharge  mechanics'  liens, 
if  any  should  be  claimed."  Not  so  here,  and  this  distinc- 
tion has  been  recognized  in  Winter  v.  Hudson^  54  Iowa, 
33G;  Fay  v.  Orison,  CO  Iowa,  13C;  Lumber  Co,  v.  Murphy, 
G-t  Iowa,  165.  In  the  Fay-Orison  Case  the  holding  is  founded 
also  upon  the  fact  that  Oard  had  knowledge  that  the  mate- 
rials were  purchased  of  the  plaintiff.  The  same  facts  ap- 
pear in  Lumber  Co,  v,  Woodside,  71  Iowa,  359;  Othmer  r. 
Clifton,  69  Iowa,  656 ;  Simonson  Bros,  Mfg.  Co,  v.  Citizens' 
State  Bank,  105  loAva,  264;  and  in  Lumber  Co,  v,  Thomas, 
106  Iowa,  154.  In  Merritt  v,  Hopkins,  96  Iowa,  652,  it 
is  expressly  said  that  the  case  is  not  ^Svithin  the  class  of 
cases  holding  that  the  owner  may  pay  the  contractor  accord- 
ing to  the  strict  terms  of  the  contract."     The  judgment  is 

KKVERSED.  ' 

Gra>'ger,  C.  J.,  not  sitting. 
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Lilian  E.  IIadley^  by  her  next  friend,  v.  Moltje  Forrest^ 

Appellant. 

Custody  of  Child:        interest  of  child.    A  parent's  right  to   the 
custody  of  an  infant  child  is  not  absolute,  and  will  not  be  en- 

2  forced  when  seriously  detrimental  to  the  interests  of  the  child, 
which  are  the  paramount  consideration. 

Same:  Evidence.  While  petitioner  was  living  apart  from  her  hus- 
band in  New  Jersey,  she  permitted  defendant  to  take  her  infant 
daughter,  then  3  years  old,  to  defendant's  home,  in  Iowa,  for 
a  year,  after  which  it  was  agreed  that  defendant  might  again 
1  take  the  child  and  keep  her  uiktil  petitioner  claimed  her.  Sub- 
sequently, the  child's  parents  were  divorced,  the  decree  making 
no  provision  for  the  custody  of  the  child,  and  thereafter  the 
father  entered  into  an  agreement  with  defendant  by  which  she 

3  was  to  have  the  care  of  the  child  until  he  signified  otherwise; 
and  the  child  remained  in  defendant's  care  about  a  year,  until 
petitioner  commenced  habeas  corpus  for  her  recovery.  Th« 
evidence  showed  that  petitioner  had  no  means  or  home,  and 
that  her  character  was  such  as  to  render  her  an  unfit  custodian 
for  the  child,  while  defendant  was  of  excellent  character  and 
standing,  and  able  and  willing  to  give  the  child  a  good  home 
and  proper  training.  Held  that,  in  the  interest  of  the  child's 
welfare,  the  writ  should  be  denied. 

Appeal  from  Clinhii  District  Court. — ITox.  P.  B.  Woi.fe^ 

Judge. 

TmusoAY,  October  1 1,  1000. 

Tins  is  a  habeas  corpus  proeeeding  in  -which  a  mother 
seeks  to  obtain  the  possession  of  her  infant  child.  From  a 
judgment  depriving  defendant  of  the  possession  of  such 
child,  she  appeals. — Ileversech 

Uayes  £  Schuyler  and  Chase  &  Seaman  for  appellant. 

Xo  appearance  for  appellee. 

Wateratax,  J". — John  E.  ITadley  and  ;A[ay  W.  Avere 
husband  and  wife,  and  the  parents  of  the  infant  in  question. 
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They  were  married  on  November  6,  1893,  and  the  child  was 
born  on  May  26,  1893.     For  a  few  months  after 

1  their  marriage  they  lived  together,  and  then  prac- 
tically separated,  although  they  cohabited  together 

from  time  to  time  during  the  remainder  of  their  married 
life.  In  the  year  1896  the  defendant,  whose  home  is  in 
Clinton,  in  this  state,  was  visiting  at  Ocean  Grove,  2T.  J., 
and  boarded  at  the  same  house  where  Mrs.  Iladley  and  her 
child  Avero  staying.  Defendant  and  Mrs.  Iladley  became 
acquainted,  and  the  former,  taking  quite  a  fancy  to  the 
child,  asked  permission  to  take  it  home  with  her  to  Clinton. 
After  some  time  the  mother  consented  to  this,  on  condition 
that  the  child  be  returned  to  her  when  defendant  came  East 
in  the  following  summer.  This  arrangement  was  carried 
out.  Defendant  took  the  child  to  Clinton,  and  kept  it  from ' 
about  September  1,  1896,  until  the  summer  of  1897.  In 
August,  1897,  having  returned  the  child  as  she  agreed  to 
do,  defendant,  witli  the  mother's  consent,  again  took  it  homo 
with  her.  Defendant  was  at  all  times  solicitous  to  have  the 
mother  relinquish  all  claim  to  the  child,  but  this  she  was  not 
able  to  accomplish.  When  she  took  it  the  last  time  the  un- 
derstanding was  that  the  mother  should  have  it  again  when- 
ever she  desired.  The  child  has  remained  with  defendant 
since.  In  March,  1898,  John  E.  Iladley  obtained  a  divorce 
from  his  wife  in  the  state  of  Xew  York,  but  in  the  decree 
nothing  was  said  as  to  the  custody  of  the  child.  After  the 
divorce,  defendant  and  John  E.  Iladley  entered  into  a  writ- 
ten agreement  by  which  defendant  w^as  to  have  the  care  and 
custody  of  the  child  until  the  father  signified  otherwise.  On 
March  17,  3  899,  these  proceedings  were  instituted.  De- 
fendant is  a  verv  estimable  ladv,  with  a  crood  home,  and  has 
the  ability  and  disposition  to  care  for  and  bring  up  this 
child  in  a  most  desirable  manner.  In  cases  like  this  the 
court  should  consider  the  interests  of  the  child.  Lally  v. 
Fiizlienry,    85    Iowa,    49,    and    cases    cited.      The 

2  parent's  right   to   the   custody   of   the    child,    while 
recognized  and  allowed  strong  weight,  is  not  abso- 
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lute,  and  will  not  be  enforced  when  against  the  serious 
interests  of  the  child.  It  is  not  meant  by  this  that  any  per- 
son better  able  than  the  parents  to  provide  for  the  -wants 
of  an  infant  child  may  deprive  the  natural  guardians  of  its 
custody;  but  wo  do  mean  to  assert  that  the  child's  vital  wel- 
fare, present  and  future,  is  not  to  be  sacrificed  to  the  parent's 
claim. 

II.  Wo  turn  now  to  the  facts.  They  are  not  in  se- 
rious dispute.  So  far  as  there  is  a  controversy,  we  shall 
notice  it  in  the  course  of  what  we  have  to  say.    The  mother 

of  this  child  was  a  professional  dancer,  appearing 
3  at  times  in  music  halls  in  the  city  of  Ncav  York. 

After  the  separation  from  her  husband  she  was  upon 
the  stage,  though  she  sa3's  only  for  a  short  time,  and,  as  we 
understand,  claims  to  have  now  abandoned  the  profession. 
She  has  no  home,  other  than  boarding  places,  which  arc 
changed  so  often  that  she  is  at  a  loss  to  tell  where  she  was 
living  at  any  particular  time  within  the  past  few  years.  Ilcr 
address  is,  and  for  some  years  has  been,  the  general  delivery, 
Xew  York  city.  Her  husband  obtained  his  divorce  from 
her  on  the  ground  of  adultery.  She  says  this  was  by  her 
collusion;  that  she  was  induced  to  make  an  apix?arauce  of 
guilt,  and  present  no  defense,  in  order  that  her  husband 
might  secure  a  divorce.  She  insists  that  she  was  guilty  of 
no  criminal  act.  We  need  not  set  out  the  facts.  It  is  enough 
to  say  that  no  reason  appears  in  the  testimony  why  the  .wife 
should  have  been  specially  desirous  for  her  husband  to  ob- 
tain a  divorce.  We  find  it  difficult  to  believe  that  auv 
woman  would  submit  to  be  falsely  decreed  an  adulteress, 
whose  character  was  not  already  so  stained  as  to  make  her 
indifferent  to  another  blemish.  We  think  this  woman's 
character,-  by  her  own  admissions,  was  such  that  slio  may 
well  have  been  careless  as  to  reflections  upon  her  virtue. 
While  a  member  of  one  Kiley's  burlesque  troop  she  was  the 
subject  of  charges  of  some  sort  made  by  a  mistress  of  Kilcy, 
in  which  her  name  was  connected  in  a  discreditable  manner 
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with  that  of  Eiley.  She  admits  that  this  got  into  the  New 
York  papers.  Later  one  Mrs.  Walton  sued  for  a  divorce 
from  her  husband,  Dr.  Alfred  Walton,  and  made  charges, 
not  clearly  defined  in  the  record,  but  obviously  of  a  scan- 
dalous nature,  connecting  Mrs.  Hadley  with  her  husband. 
She  even  came  to  Mrs.  Iladley's  boarding  house  on  one  occa- 
sion, and  caused  a  scene.  Mrs.  IIadley,  of  course,  denies 
any  wrong  doing  with  Walton;  but  she  is. forced  to  admit 
tliat  the  intimacy  continued  after  these  charges  w^ere  made, 
and  she  also  admits  having  carried  on  a  correspondence  with 
Walton  after  her  marriage.  The  character  of  her  intimacy 
with  Walton  Avill  appear  from  the  letter  which  we  set  out. 
It  was  written  by  the  doctor  to  her  while  she  was  on  a  pro- 
fessional tour  through  the  West,  evidently  after  her  mar- 
riage.    It  bears  no  date: 

^^My  Own  Dear  Love:     Miles  and  miles  away  from 
home,  for  I  truly  feel  that  all  you  have  on  earth  to  live  for 
is  in  Xew  York.     To  you,  the  sole  one  aside  from  rav  chil- 
ylren  that  I  can  truly  feel  that  I  love,  to  you  I  write  to  re- 
lieve mo  from  my  solitude,  and  to  give  solace  and  comfort 
to  you,  the  object  of  my  love  and  affection.     I  feel  that  you 
need  to  hear  from  me,  and  that  my  letters  are  always  wel- 
come.    Well,  dear,  I  received  two  of  your  dear,  precious 
letters  today,  l)oth  in  the  same  mail.     I  cannot  account  for 
that  singular  coincidence,  but  the  fact  remains  I  did.    They 
were. both  read  with  great  interest,  as  in  fact  are  all  your 
letters :  and  let  me  tell  vou,  dear,  that  vou  write  very  inter- 
estingly.     I  prize  each  little  word,  for  they  come  from  you. 
That,  from  some  unaccountable  reason,  seems  so  much  to  me. 
Do  you  realize,  dear,  that  in  one  of  your  letters  you  tell  me 
to  do  so  and  so  for  the  hahy,  as  if  I  was  the  father  of  the 
hahy  and  actually  obliged  to,  and  I  obey  as  meekly  as  though 
you  were  present  ?    I  am  glad  you  have  not  as  yet  found  any 
gentleman  to  take  my  place,  but  you  have  not  been  iempled. 
The  temptation  will  not  present  itself  until  you  are  at  ivorlc, 
— until  you  actually  show  vourself  and  are  successful.    Then 
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it  remains  to  be  seen  how  you  will  stand  temptation.  Flat- 
tery goes  a  great  way,  even  with  a  woman  that  foolishly 
claims  that  she  does  not  care  for  men;  and,  my  dear,  you 
have  not  as  yet  met  men  as  you  may  possibly  do  later  on, 
especially  if  you  are  successful.  Don't  forget,  May,  that 
I  am  in  New  York  and  have  every  possible  opportunity  in 
the  world  to  go  around,  and  plenty  of  horses  to  catch  on  with, 
but  I  cannot  forget  my  love  away  off  in  Denver.  Come  back 
to  me,  my  dear,  pure  and  good.  God  has  made  you,  dear, 
as  pure  and  as  good  as  any  living  woman  that  ever  breathed 
the  breath  of  life.  Let  me  see  by  your  manner,  your  conduct, 
and  thought  that  you  are  not  changed,  even  though  you  work 
on  the  stage  for  a  living.  Let  your  speech  and  thoughts 
bo  pure  and  good.  Your  conduct,  manner  and  speech 
should  be  of  such  a  character  as  to  present  a  barrier  so  firm 
that  no  man  should  feel  at  liberty  to  insult  you.  For  some 
reason  I  cannot  help  having  the  greatest  and  most  implicit 
confidence  in  you  in  every  respect.  Please  do  not  do  any- 
thing whereby  you  yourself  cannot  feel  that  you  deserve  such 
confidence,  for  I  feel  that  you  are  pure  in  thought  as  well  as 
in  deed.  May  God  bless  and  care  for  you,  is  my  constant 
prayer.  I  am  going  to  see  baby  tomorrow.  Good  night,  my 
own  true  love.    Kisses    *    *    *." 

Mrs.  Hadley,  by  her  own  admissions,  indulged  at  times 
in  the  use  of  intoxicating  liquors.  She  says  that  she  was 
temperate  in  their  use,  but  at  the  same  time  confesses  that 
in  June,  1808,  she  was  an  inmate  of  the  alcoholic  ward  in 
Bellevue  Hospital,  Xew  York,  for  treatment.  We  will  now 
let  this  woman  speak  for  herself,  as  to  her  own  character^ 
prefacing  what  she  says  with  the  statement  that  after  the 
divorce,  Hadley  sent  her  money  from  time  to  time  for  the 
support  of  the  child.  Finding  that  but  little,  if  any,  of 
it  was  used  for  the  child's  benefit,  Hadley  began  sending  the 
money  direct  to  Mrs.  Forrest,  the  defendant.  Immediately 
after  this  Mrs.  Hadley  wrote  her  husband's  mother  to  this 

effect; 

Vol.  112  Iowa— 9. 


130  IIadley  v.   Forrest.  [112  Iowa. 

**Mrs.  IIadley :  I  write  you  this  so  that  you  can  save 
your  name  from  another  scandal  (only  a  hundred  iimcs 
bigger  than  any  you  had  J'et),  and  at  the  same  time  save 
me  a  lot  of  unnecessary  trouble.  You  had  better  advise 
your  son  to  give  baby  up  to  me  at  once;  for  she  is  not  his 
child,  and  I  can  prove  it,  but  belongs  to  me.  There  is  only 
a  little  more  than  six  months'  difference  between  the  date  of 
our  marriage  and  baby's  birth,  so  you  can  see  he  can't  pos- 
sibly keep  legally  a  child  that*  is  not  his  own.  You  would 
not  hare  him  the  laughing  stock  of  everybody,  would  you  ? 
I  will  stop  at  nothing  to  get  my  baby,  and  I  am  sure  you 
would  not  find  it  very  pleasant  to  have  the  name  of  Hadlcy 
in  great  big  type  in  all  the  papers,  and  shouted  from  the 
housetops,  and  ringing  in  everybody's  ears;  but  I'll  get  my 
baby,  I  tell  you,  if  the  name  of  IIadley  is  in  every  one's 
mouth  in  the  country;  and  won't  people  ridicule  and  laugh, 
tho'  ?  Are  you  aware  of  the  fact  that  he  went  to  hotels 
with  me  ten  or  fifteen  times  between  March  15,  1898,  and 
the  time  the  divorce  was  granted,  and  once  after,  and  that 
he  went  up  to  my  mother's  flat  twice  when  they  were  all 
there,  after  March  15,  1898,  and  talked  the  divorce  ov(»r, 
and  told  how  he  got  those  men  to  go  there  ?  I  can  prove 
that  it  w^as  collusion,  and,  if  he  doesn't  give  up  my  child 
immediately,  I  shall  have  the  divorce  set  aside  and  sue  him 
for  a  separation  and  alimony.  I  can  prove,  also,  that  for 
the  first  four  years  of  baby's  life  he  did  not  support  her,  and 
I  have  many  letters  (letters  written  five  years  ago,  and  sev- 
eral written  within  tlie  past  six  months  and  three  months) 
in  which  he  says  baby  is  not  his  child.  I  also  have  some 
letters  written  jnst  Ix^fore  we  were  married  which  prove 
certain  things,  and  I  know  that  he  would  not  like 
them  to  be  shown  in  court  or  put  in  the  paj^ors, 
witli  their  'mv  dear  little  love '  and  ^I  cannot  irive 
you  up,  dearest,'  etc.,  in  them,  and  telegrams,  some- 
times two  or  three  a  day,  showing  how  he  was  run- 
ning after  me,  and  how  I  didn't  even  answer  his  letter's. 
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I  will  make  him  the  biggest  fool  for  people  to  jeer  at  you 
ever  heard  of,  and  everybody  will  know  about  it;  and  ho 
won't  have  baby  in  the  end,  either.  'A  w^ord  to  the  wise'  is 
sufficient,  or  should  be.  !Mrs.  May  W.  IFadley,  Gen'l  De- 
liver}'  Xew  York." 

March  15,  1898,  spoken  of  above,  is,  as  we  understand, 
the  date  when  the  divorce  proceeding  was  begun.  About 
this  same  time — perhaps  a  little  earlier — she  wrote  the  fol- 
lowing letter,  without  date,  to  her  husband,  who  was  travel- 
ing for  a  house  that  dealt  in  Avail  paper: 

*^You  dirty,  rotten  yellow  dog,  you!  You  dare  to  say 
you  will  send  baby's  money  to  Mrs.  Forrest,  and  not  to  tne  ? 
You  deceitful  pup,  you  lying  old  cur,  if  you  don't  have 
some  money  here  by  Friday  morning  I  will  have  your  dirty 
name  ringing  all  over  the  city.  It  will  be  a  nice  sequel  to 
the  other  scandals.  I'll  go  to  the  Gilsey  House,  the  Arena, 
the  Grand  Hotel,  the  hotel  where  Mills  is  (I'll  drag  him  in 
the  case,  too,  and  air  his  dirty  clothes).  I'll  go  to  every 
house  in  Ho1x)ken,  and  I'll  write  to  every  one  you  Icnow  and 
dont  hnoiv,  and  I'll  send  for  the  Journal  and  World  re- 
porters, and  tell  all  about  your  old  hag  of  the  ynischief-mak- 
ing  mother  and  your  old  drunken  sister,  and  bring  up  that 
last  news-girl  scandal,  and  tell  them  why  a  little  girl  has  to 
work  to  support  two  old  drunlcs,  and  I'll  tell  about 
your  old  sot  of  a  brother,  and  I'll  tell  them  how  vou  were 
so  willing  to  have  another  man  support  your  child  for  three 
vears,  and  where  vou  wrote  to  me  in  blade  and  white  and 
told  me  to  let  him  take  care  of  baby,  that  you  didn't  intend 
to,  and  wliere  you  talked  about  her  little  face,  her  nose,  etc., 
and  how,  after  forcing  your  wife,  not  half  your  age,  to  sac- 
rifice  herself  for  you,  you  dirty,  rotten,  yellow  dog,  you, 
you  now  virtuously  offer  to  send  some  other  woman,  not  her 
mother  'what  you  can  afford*  to  help  take  care  of  her,  and 
the  mother  to  send  the  rest.  I'll  give  them  all  your  letters 
they  want  to  copy,  word  for  word,  and  print,  and  I'll  make 
it  so  hot  for  you  you  will  wish  you  were  dead,     I'll  get  a 
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-wall-paper  directory,  and  I'll  ^vrite  to  every  wall-paper 
manufacturer  in  the  United  States.  I'll  write  and  tell  Mrs. 
Forrest  all  about  it,  and  how  cowardly  low  you  were  to  have 
the  disgrace  of  the  divorce  fall  on  your  wife  and  little  inno- 
cent baby,  I  realize  exactly  noov  what  you  have  done  to  me, 
and  they  will  realize,  too,  what  a  cowardly  low  brute  of  a 
beast  you  are,  and  it  will  be  in  every  newspaper  in  the  city 
Saturday  morning.  They  will  only  be  too  glad  to  get  some- 
thing besides  war  news  in  their  papers — a  scandal  like  this, 
— and  they  know  how  to  write  it  up,  too.  You  gave  your 
word  of  honor  (tho'  I  know  now  you  haven't  any  honor) 
that  you  would  act  fairly  by  me  after  the  divorce,  and  you 
have  to  keep  your  word;  I'll  make  you.  I  will  write  to 
that  firm  (I  have  the  address),  and  tell  them  how  you 
bought  champagne  and  charged  it  to  them  up  in  Troy,  and 
tell  them  how  you  went  away  up  to  Syracuse.  *  *  * 
Keep  up  the  agreement  you  made  with  me  before  the 
divorce,  or  I  will  put  you  in  the  gutter  (where  all  the  rest  of 
your  family  are).  There  is  oiie  thing  more  I  haven't  told 
you  of,  or  threatened  you  with,  but  that  you  shall  not  know 
just  yet.  There  is  time  enough  for  that,  you  feather-brained 
old  fossil,  you.  If  you  were  not  in  your  dotage  you  wouldn't 
•  be  such  a  fool  as  to  act  to  me  as  you  are  now  acting.  Your 
letter  has  decided  me  on  one  point.  I  shall  go  immediately 
out  West  (that  is,  as  soon  as  I  have  finished  with  you)y  and 
take  little  baby  away  from  Mrs.  Forrest.  How  dared  you 
say  you  will  send  money  to  her,  a  stranger,  and  not  to  me, 
her  mother,  who  has  loved  her  all  h^r  life  and  suffered  for 
her?  You  miserable  brute,  how  dared  you  ?  I  shall  teach 
baby  to  hate  and  curse  you  7vith  all  her  soul,  and  you>  will 
suffer  yet  even  more  than  I  have.  If  I  don't  get  a  letter 
from  you  by  eleven  o'clock  Friday,  I  shall  have  letters 
posted  to  every  newspaper  in  the  city  by  twelve,  to  have 
their  reporters  call  on  me;  and  they  will  send  them,  too, 
and  don't  you  make  any  mistake  about  that.    Another  thing 
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I  have  to  say.     I  have  no  more  money  to  buy  stamps  and 
])apcr,  so  aftei'  this  I  shall  be  obliged  to  write  on  postal 
cards.      You,  send   me   money   by   Friday   morning;    also, 
money  for  my  chain  and  locket.     You  just  dare  to  break 
your  word  to  me,  you  dirty,  miserable,  old,  treacherous, 
mangy,  deceitful  dog!    I  will  have  you  in  court  for  bonds 
to  support  baby,  and  I  will  sue  your  mother,  and  drag  her 
miserable,  old,  wretched  bones  to  court,  too,  tho'  the  nows- 
l)apers  will  be  enough  to  kill  her,  when  she  reads  the  glaring 
headlines.     I  can  sue  her  for  alienation,  and  I'll  tell  how 
you  forced  me  to  put  baby  on  a  baby  farm,  and  how  she 
nearly  died  there,     I  will  pay  you  back  ten  times  over  if 
you  don't  keep  your  word  to  me.  I  don't  want  you  to  send 
me  money  very  long,  but  you  shall  keep  your  word.     The 
firm   is   still    sending   you   money,    and    I    have    a    right 
to  some.     I'll    tell    everybody    how    you    pay    taxes    and 
buy  carpets  and  keep  up  that  old  ranch  and  buy  old  jilted 
Ann  bicycles,  while  your  own  daughter  is  living  on  charity, 
and  how  you  insured  your  life  for  your  old-maid  hog  of  a 
sister,  even  after  your  baby  was  born," 

The  emphasis  is  that  of  the  writer. 

Comment  on  these  letters  is  superfluous.     They  speak 
for  themselves,  and  show  the  ^vrite^  to  be  unfit  to  have  the 
care  of  this  child.    If  all  the  facts  were  as  claimed  by  this 
woman,  they  would  not  excuse  or  palliate  these  coarse  and 
indelicate  effusions.     The  writer  exhibits  in   these  letters 
such  traits  of  character  as  to  make  it  manifest  that  her  in- 
fluence upon  susceptible  cliild  nature  could  not  be  other  than 
debasing.     Although  there  are  serious  reflections  in  the  evi- 
dence on  the  character  of  the  husband,  it  must  be  remem- 
bered that  this  is  not  a  contest  between  husband  and  wife  for 
the  custody  of  the  child.     The  wife  is  here  seeking  to  take 
it  from  a  home  where  she  voluntarily  placed  it,  and  where 
its  moral  as  well  as  physical  welfare  will  receive  all  needed 
attention,  and  where,  under  proper  order  of  the  court,  it 
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might  have  been  kopt.     The  writ  should  have  been  denied. 

IiKVEHSKl). 


Gra^geu,  C.  J.,  not  sitting. 
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William  II.  Lippold  and  Gustave  Lippold  by  their 
Guardian,  L.  B.  Schuster,  Appellants,  and  Christ- 
RussMAN,  Reca  Russman  and  Fred  Russman  by  their 
Guardian,  John  Russman^  Plaintiffs,  v.  F.  W.  Lip- 
pold^ H.  A.  Lippold^  Minnie  Zimmerman  and  Belle 
Russman^  Defendants,  George  Lippold,  Appellee. 

Deeds:  delivery :  Retention  hy  grantor,  A  deed  made  by  a  father, 
conveying  land  to  a  son,  delivered  to  a  third  person,  to  be  de* 
livered  to  the  son  on  the  father's  death,  and  so  delivered,  is 
2  effective  to  pass  title,  where  it  was  the  intention  of  the  grantor 
that  it  should  become  operative  at  once,  but  that  enjoyment  of 
the  property  by  the  grantee  should  be  postponed  until  the 
grantor's  death,  notwithstanding  the  grantor  retained  the  power 
to  recall  the  instrument  during  his  life. 

Appeal :  notice  of  appeal  by  co-parties.  Under  Code,  section  4111, 
which  permits  one  or  more  of  several  co-parties  to  appeal,  but 
requires  them,  in  that  case,  to  serve  notice  of  appeal  on  all  their 
co-parties,  the  supreme  court  will  not  entertain  an  api^eal  bj 
1  a  part  only  of  the  plaintiffs  or  defendants  in  a  suit  for  par- 
tition, when  such  notice  has  not  been  served,  and  where  the 
questions  involved  will  affect  the  rights  or  interests  of  parties 
not  before  it. 

Appeal  from  Pottawattamie  District   Court, — Hon.  Wal- 
ter I.  Smitii^  Judge. 

Thursday,  October  11,  1900. 

Suit  in  equity  for  the  partition  of  real  estate  at  one 
time  owned  by  William  Lippold.  Defendant  George  Lip- 
pold claims  to  be  the  owner  of  the  property  by  deed  from 
William.     The  trial  court  dismissed  the  petition,  and  con- 
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firmed  title  in  defendant  George  Lippold,  and  William  II. 
and  Gustave  Lippold,  by  their  guardian,  appeal.  Dismissed 
and  affirmed. 

Turner  cP  Culllson  for  appellants. 

Benjamin  tC*  Preston  for  appellees. 

Deemer,  J. — Other  than  those  appearing  in  a  repre- 
sentative capacity,  the  parties  to  this  suit  are  the  heirs  at 
law  of  William  Lippold,  deceased,  who  had  been  the  owner 
of,  and  until  the  time  of  his  death  occupied,  the  jiremises 
of  which  partition  is  prayed.  Defendant  George  Lippold 
controverts  the  descent,  and  pleads  title  in  himself  by  deed 
from  William  Lippold  of  date  November  19,  1804.  This 
defendant  also  pleads  certain  advancements  made  by  the 
ancestor  to  the  other  heirs,  and  asks  that  these  advancements 
l3e  fixed  and  allowance  made  therefor  in  the  event  partition 
is  granted.  The  delivery  of  the  deed  to  George  Lippold 
is  denied,  and  this  issue  presents  the  real  controversy  in 
the  case.  The  conlefendants  of  George  Lippold  filed  a  dis- 
claimer, and  also  stated  in  this  disclaimer  that  they 
1  had  quitclaimed  their  interest  to  George.    The  appel- 

lants did  not  serve  notice  of  appeal  on  their  co- 
])laintifTs.  Code,  section  4111,  provides,  "A  part  of  sev- 
eral co-parties  may  appeal;  but  in  such  a  case  they  must 
serve  notice  of  the  appeal  upon  all  the  other  co-parties  and 
tile  proof  thereof  with  the  clerk  of  the  supreme  court." 
Tnder  this  section  we  have  uniformly  held  that  in  partition 
suits,  where  there  are  several  parties  plaintiff  or  defendant, 
and  one  of  these  appeals,  notice  of  appeal  must  be  served 
f>n  co-parties.  Laprell  v.  Jarosh,  83  Iowa,  753 ;  Hunt  v. 
Jfftwley,  70  Iowa,  183;  Ash  v.  Ash,  90  Iowa,  229.  Failure 
to  give  the  notice  is  not  jurisdictional,  however,  and  this 
court  can  consider  such  questions  in  the  case  as  do  not 
affect  the  rights  or  interests  of  the  other  parties.  If  we 
should  reverse  the  judgment  in  this  case,  the  effect  would 
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be  to  hold  that  all  the  parties  save  those  who  had  filed  dis- 
claimers are  entitled  to  inherit  a  i}ortion  of  the  land.  We 
would  also  be  required  to  consider  the  question  of  advance- 
ments made  to  some  of  the  parties.  Manifestly,  this  would 
affect  the  rights  of  the  other  parties.  We  are  the  more  ready 
to  reach  this  conclusion  for  the  reason  that  the  decree  of  the 
district  court  on  the  main  issue  presented  seems  to  be  correct, 
and  in  accord  with  the  previous  holdings  of  this  court  in 
Newton  v.  Bealer,  41  Iowa,  334;  Hinson  v,  Bailey,  73  Iowa, 
544  ;Tra«i  v.  Trash,  90  Iowa,  318;  Denzlcr  v.  Riechhoff, 
07  Iowa,  75,  and  other  like  cases.  The  deed  was  delivered 
2  by  the  grantor,  William  Lippold,  to  the  cashier  of 

a  bank,  with  the  knowledge  and  assent  of  George  Lippold, 
the  grantee,  to  be  by  him  (the  cashier)  delivered  to  the  gran- 
tee on  the  death  of  William.  The  evidence  satisfactorily  es- 
tablishes an  intent  on  the  part  of  the  grantor  to  make  the 
deed  operative  as  such,  but  postponing  the  time  of  enjoy- 
ment until  his  death.  That  such  an  instrument  passes  title 
is  too  well  settled  by  our  cases  to  require  further  discussion. 
It  is  true  that  the  cashier  who  received  the  deed  made  a  mem- 
orandum on  the  envelope  in  which  it  was  placed  to  the  effect 
that  the  deed  was  to  be  delivered  to  William  Lippold,  or  in 
case  of  his  death  to  George  Lippold  and  George  Deiderich ; 
but  the  other  evidence  shows,  without  apparent  conflict,  that 
he  executed  the  instrument  with  the  intention  of  passing 
title  to  his  son.  True,  he  had  power  to  recall  the  instrument 
during  his  life,  but  this  he  never  exercised,  and  his  death 
took  away  the  power.  As  said  in  the  Ncirion  Case,  supra : 
'*Where  one  who  has  the  mental  power  to  alter  his  intention, 
and  the  physical  power  to  destroy  a  deed  in  his  possession, 
dies  Avithout  doing  this,  there  is,  it  seems  to  us,  but  little 
reason  for  saying  that  his  deed  shall  be  inoperative,  simply 
because  during  life  lie  might  have  done  that  which  he  did 
not  do.  It  is  much  more  consonant  with  reason  to  determine 
the  effect  of  the  deed  by  the  intention  existing  up  to  the 
time  of  death,  than  to  refuse  to  give  it  that  effect  because 
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the  intention  might  have  been  changed."     Dismissed  and 

AFFIRMED. 

Granger^  C.  J.,  not  sitting. 


M.  L.  Healy,  Guardian,  v.  Sovebeigx  Camp  Woodmen  of 
THE  World,  J.  C.  Eoot,  B.  C.  Wood  and  J.  T.  Yates, 
Appellant. 

• 

Mutual  Insurance:  when  effected.  Waiver  of  conditions  prece- 
dent, A  certificate  of  insurance  in  defendant  benefit  association 
provided  that  the  liability  of  the  sovereign  camp  for  payment 
thereunder  should  not  begin  until  the  member  named  therein 
should  have  paid  certain  fees,  amounting  to  $6.40,  and  been 
obligated  or  introduced  by  a  camp  or  authorized  deputy  in  due 
form,  and  had  received  his  certificate,  and  that  these  should 
be  conditions  precedent  to  the  payment  of  benefits  in  case  of 
a  member's  death.  Defendant's  agent  induced  deceased  to  apply 
for  membership  and  received  from  him  |3.  Under  the  agents 
agreement  with  defendant  he  was  to  retain  $5  as  his  personal 
compensation,  and  the  physician  making  the  examination  of 
the  applicant  wad  to  have  $1.  Deceased's  application  for  mem- 
bership was  accepted,  and  his  certificate  countersigned  by  the 
soliciting  agent,  "He  has  made  all  payments  required,  and  has 
been  introduced  as  a  member  of  this  camp,"  and  such,  agent 
was  present  at  its  delivery  and  had  authority  to  "obligate" 
members.  Held,  that  since  the  %Z  paid  was  sufficient  to  cover 
the  fees  outside  those  of  the  soliciting  agent  and  the  examin- 
ing physician,  it  will  be  deemed  that  they  waived  payment  of 
their  fees,  and  that  deceased  had  completed  his  membership 

« 

in  the  association,  so  as  to  entitle  the  beneficiaries  to  the  bene* 
fits  under  his  policy. 

Appeal  from  Cedar  liaplds  Superior  Court, — Hox.  T.  M. 

Gibersox^  Judge, 

Tuursday,  October  11,  1000. 

Plaintiff^  as  guardian  of  the  four  minor  children  of  if. 
J.  Griffiu;  deceased,  brings  this  action  in  equity  to  enforce 
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the  performance  of  a  contract  of  life  insurance  under  a  cer- 
tificate issued  bv  the  defendant  association  to  said  deceased, 
Avherein  said  minor  sons  are  named  as  the  beneficiaries.  The 
defendants  set  up  as  defenses  the  failure  of  the  deceased  to 
comply  with  certain  conditions  precedent  to  the  taking  effect 
of  said  certificate,  wherefore  they  claim  that  it  is  void  and 
of  no  effect.  Decree  was  rendered  in  favor  of  the  plaintiff 
as  prayed.    Defendants  appeal. — Affirmed, 

F.  F.  Dawley  and  Brome  &  Burnett  for  appellants. 

Charles  A.  Clarh  &  Son  and  J.  C,  Leonard  for  appellee. 

GiVEN^  J. — I.  The  defendant  association  is  a  fraternal 
and  benevolent  life  insurance  association  engaged  in  insuring 
the  lives  of  its  members  upon  the  mutual  assessment  plan. 
It  is  incorporated  under  the  laws  of  Nebraska,  and  has  its 
principal  camp  or  place  of  business  in  the  city  of  Omaha, 
and  subordinate  camps  throughout  the  country,  including 
Camp  Xo.  24,  at  Cedar  Kapids,  Iowa.  The  beneficiary  cer- 
tificate sued  upon  provides  as  follows:  *^The  liability  of  the 
sovereign  camp  for  the  payment  of  benefits  under  this  cer- 
tificate shall  not  begin  until  the  member  named  herein  shall 
have  paid  all  the  entrance  fees,  paid  all  his  advance  assess- 
ments, paid  the  sovereign  camp  and  camp  general  funds  due 
for  the  month,  paid  the  physician's  fee  for  medical  examina- 
tion, been  obligated  or  introduced  by  a  camp  or  authorized 
deputy  in  due  form,  and  had  delivered  to  him  his  beneficiary 
certificate  while  in  good  health.  The  foregoing  provisions 
are  hereby  made  a  part  of  the  considerations  for,  and  are 
considerations  precedent  to  the  payment  of  benefits  in  case 
of  his  death."  The  entrance  fee  provided  was  $5,  $1  of 
which  was  required  to  be  forwarded  with  the  application  for 
meml)ership  to  the  sovereign  camp;  the  physician's  fee  Avas 
$1;  and  "camp  general  funds  due  for  the  month"  15  cents 
to  the  sovereign  camp,  and  25  cents  to  the  local  camp — ag- 
gregating $G.40.  The  defendant  B.  C.  Wood,  state  deputy, 
w^as  duly  employed  by  Camp  Xo.  24  to  solicit  applications 
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for  luembersliip  under  a  contract  *^tliat  lie  shall  be  allowed 
the  adoption  fee  of  $5  on  all  new  applications  taken  into  said 
camp;  it  being  understood  that  the  deputy  forward  the  ap- 
plications and  certificate  fees  to  sovereign  camp.''  On  the 
li^th  day  of  March,  1898,  M.  J.  Griffin,  at  the  solicitation 
of  Deputy  Wood,  made  application  in  the  usual  form  to 
Camp  Xo.  24  for  membership,  and  on  March  17th  he  was 
examined  and  his  application  approved  by  the  examining 
pliysician.  Thereafter  his  application  was  presented  to,  and 
accepted  by.  Camp  Xo.  24,  and  then  forwarded  to  the  sov- 
ereign camp.  On  the  5th  day  of  April,  1898,  the  certificate 
sued  upon  was  executed  by  Defendant  Hoot  as  sovereign  com- 
mander, and  defendant  Yates  as  sovereign  clerk,  and  sent  to 
F.  A.  Taylor,  clerk  of  Camp  Xo.  24,  to  be  countersigned  and 
delivered  when  the  conditions  were  complied  with.  The  cer- 
tificate was  countersigned  as  follows :  ^^lle  has  made  all  pay- 
ments required,  and  has  been  introduced  as  a  member  of  this 
camp.  Signed  this  6th  day  of  April,  A.  D.  1898.  B.  C. 
Wood,  Counsel  Commander  Cedar  Kapids  Camp,  Xo.  24, 
State  of  Iowa.  F.  A  Taylor,  Counsel  Clerk.''  Thus  executed 
and  coimtersigned,  the  certificate  was  delivered  to  Mr.  Grif- 
fin on  the  seventh  and  thereafter,  on  the  ninth  day  of  April, 
1898,  he  was  instantly  killed  while  engaged  in  his  duties  as 
a  railroad  employe.  It  appears  that  the  only  payment  made 
by  Griffin  was  $3,  paid  to  Wood,  :March  24,  1898.  Defend- 
ants' contentions  are  that  this  did  not  meet  the  requirements 
as  to  payments ;  that  Wood  had  no  authority  to  waive  the  re- 
quirements; and  that  Griffin  had  not  "been  obligated  or  in- 
troduced by  a  camp  or  authorized  deputy  in  due  form,"  and 
therefore  the  certificate  was  delivered  without  authority,  and 
is  void.  Plaintiff  contends  that  Wood  did  have  authority  to 
waive  any  further  payment  than  that  made ;  that  the  $3  were 
sufficient  to  pay  the  sovereign  and  local  camp;  and  that 
Griffin  was  obligated  by  Mr.  Wood,  an  authorized  deputy,  in 
due  form. 
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II.  It  will  be  observed  that  the  applicant  might  be  obli- 
gated by  an  authorized  deputy,  and  that  he  or  she  should  be- 
obligated  before  the  certificate  was  delivered.  Mr.  Wood  was 
authorized  so  to  do,  and  up  to  a  certain  time  it  was  his  prac- 
tice to  obligate  applicants,  lie  countersigned  this  certificate, 
and  was  present  at,  and  consented  to,  its  delivery.  Therfore 
we  may  presume  that  he  knew  that  Griffin  had  been  obligated 
as  required. 

III.  Provisions  in  the  defendant's  laws  and  in  this  con- 
tract, forbidding  agents  from  waiving  requirements  of  the 
contract,  are  set  out  and  discussed,  with  many  citations ;  also 
the  extent  of  the  authority  of  the  defendant  Wood.  As  we 
view  the  case,  we  need  not  inquire  as  to  these  matters.  It  is 
not  disputed  but  that  both  Mr.  Wood  and  the  examining 
physician  might  waive  so  much  of  the  payments  as  was  to 
come  to  them  personally.  Under  Mr.  Wood's  contract  with 
Camp  Xo.  2-i,  he  was  personally  entitled  to  $5  adoption  fee, 
and  it  is  entirely  clear  that  he  waived  its  payment  in  advance 
of  the  delivery  of  the  certificate,  from  the  fact  that  he  coun- 
tersigned the  certificate  as  he  did,  and  consented  to  its  de- 
livery without  payment  of  the  $5,  as  he  did  in  a  number  of 
other  cases.  The  $1  due  to  the  medical  examiner  was  his 
l)ersonal  comi>ensation,  and  the  applicant  had  no  right  to  de- 
UK.nd  its  return  in  case  his  application  was  rejected.  The 
examining  physician  had  a  right  to  demand  tlie  payment 
of  this  fee  by  the  applicant  before  furnishing  his  report  of 
the  examination.  This  he  did  not  do,  and  therefore  we  may 
presume  that  he  waived  the  payment  of  the  $1  in  advance  of 
the  delivery  of  the  certificate.  The  other  payments  required 
to  be  made  by  the  applicant  were  as  stated  in  defendants' 
argument,  "$1.G0;  the  monthly  sovereign  camp  dues,  15 
cents;  and  the  local  camp  dues,  alleged  in  defendants'  answer* 
to  1)0  25  cents,  were  as  shown  by  the  proof,  50  cents" — call  It 
50,  and  we  have  an  aggregate  of  $2.25.  That  Deputy  Wood 
paid  these  items  out  of  the  $3  paid  to  him  is  satisfactorily 
shown  by  the  fact  that  the  sovereign  camp  accepted  the  appli- 
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cation  and  issued  the  certificate,  and  that  Camp  N^o.  24  ac- 
knowledged deceased  as  a  member  in  resolutions  after  liis 
death.  A  more  convincing  fact  is  the  statement  of  "B.  C. 
Wood,  counsel  commander/'  and  "F.  A.  Taylor,  counsel 
clerk/'  on  the  certificate,  April  6,  1898,  before  delivery  of 
it,  that  "he  has  made  all  payments  required" — a  statement 
that  was  true,  in  view  of  the  fact  that  Mr.  Wood  and  the 
physician  liad  waived  payment  in  advance  of  the  sums  duo 
to  them. 

If  it  should  be  said  that  the  physician  did  not  waive  pay- 
ment of  his  $1  in  advance,  still  the  $3  were  enough  to  pay 
all  but  Mr.  Wood  according  to  the  answer,  and  within  25 
cents  of  t^nough  according  to  what  is  claimed  to  be  the  proof. 
We  would  hesitate  to  hold  this  certificate  invalid  because  of 
a  failure  to  f>ay  that  25  cents  after  the  deceased  had  been 
recognized  in  life  and  after  death  by  the  local  camp  as  a 
member.  It  was  true,  as  stated  on  the  certificate  by  Mr. 
Wood  and  Mr.  Taylor,  that  all  required  payments  had  been 
made,  and  that  the  applicant  "has  been  introduced  as  a  mem- 
ber of  this  camp."  The  deceased  had  complied  with  every 
requirement  precedent  to  the  delivery  of  the  certificate  of 
membership  to  him,  and  on  its  delivery  became  a  member, 
entitled  to  all  the  benefits  contracted  therebv.  The  decree 
of  the  superior  court  is  correct,  and  it  is  affirmed. 

GRA^'GER^  C.  J.,  not  sitting. 


B.  Hoffmann^  Appellant,  v.  II.  M.   Cockuell.  I42    87g| 

Action  for  Rent:  construction  of  agreement:  Instructions.  In 
1893,  plaintiff  agreed  in  writing  to  make  certain  improvements 
on  the  premises,  which  were  then  occupied  by  defendant  as  a 
tenant,  who  was  to  remain  in  possession  during  the  continuance 

1  of  the  work  on  certain  terms;  and  plaintiff  thereby  leased  the 
premises  to  defendant  "for  a  term  of  three  years  commencing 

2  as  soon  as  the  building  shall  be  completed."     Defendant  was 
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permitted  to  vacate  while  part  of  the  improvements  were  being 
made,  and  re-entered  in  December,  1893.  Plaintiff  alleged  that 
the  written  agreement  waa  thereby  abandoned,  and  that  it  was 
orally  agreed  that  the  three  years'  term  should  commence 
January  1,  1894.  Defendant,  who  claimed  under  the  written 
agreement,  alleged  that  the  improvements  were  not  completed 
until  January  16,  1897;  that  his  term  did  not  expire  until  three 
years  after  that  date.  Held,  in  an  action  to  recover  double 
rent  from  January  1  to  16.  1897,  that  an  instruction  that  if  the 
improvements  were  completed  when  defendant  re-entered,  the 
three  years'  lease  provided  for  in  the  written  agreement  would 
begin  from  that  time,  and  terminate  three  years  thereafter, 
was  not  misleiiding. 

Instruction  and  Plea:  Where  a  lessor,  in  a  suit  for  rent,  alleged 
that  an  oral  agreement  between  the  parties  was  for  a  term  of 
three  years  from  the  time  the  lessor  entered,  an  instruction 
stating  that  the  plaintiff  contended  that  defendant  occupied 

3  part  of  the  premises  "without  any  agreement  or  lease  for  any 
specified  t?me  or  term"  was  not  objectionable,  on  the  ground 
thac  it  wcs  not  in  harmony  with  plaintiffs  claim. 

Same.  Where  the  amount  of  rent  for  a  certain  month  depended  on 
when  the  term  commenced,  an  Instruction  that  if  defendant's 
clerk,  by  reason  of  a  mistake  as  to  facts,  had  paid  plaintiff, 
the  lessor,  a  greater  sum  than  was^  due  for  that  month,  the 

4  defendant  was  entitled  to  recover  that  excess,  was  warranted 
by  defendant's  answer  alleging  that  a  certain  sum  was  paid 
over  and  above  the  rent  due,  which  defendant  was  permitted  to 
amend,  after  verdict,  to  conform  to  the  evidence,  by  alleging 
that  such  payment  was  made  through  a  mistake. 

Appeal  from  Wapello  District  Court, — IIox.  T.   M.   Fke> 

Judge. 

Fbiday^  October  12,  1900. 

Plaintiff  commenced  this  action  before  a  justice  of 
tlie  peace,  from  whom  it  was  appealed  to  tlie  district  coiirr ; 
2)laintiff  stating  his  causes  of  action  substantially  as  follows: 

That  defendant  occupied  a  certain  storeroom  owned 
1  by  plaintiff;  that  plaintiff  furnished  steam  heat  for 

said  storeroom  under  an  oral  agreement  wherebv 
defendant  was  to  pay  the  reasonable  worth  thereof,  which 
plaintiff  alleges  is  $20.50;  that  defendant's  tenancy  termin- 
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ated  on  the  first  day  of  January,  1897 ;  that  i)laintifF  caused 
notice  to  quit  at  the  end  of  the  tenancy  to  be 
served  on  the  defendant  on  the  twentv-eiirhth  dav 
of  Xovember,  1896;  that  defendant  refused  to  va- 
cate the  premises,  and  on  the  second  day  of  January,  1807, 
l^laintiff  caused  another  notice  to  quit  to  be  served  on  him ; 
that  the  defendant  still  failed  to  vacate  said  premises,  and 
continued  to  occupy  the  same  until  the  sixteenth  day  of  Jan- 
uary, 1897,  wherefore  plaintiff  claims  tliat  he  is  entitled  to 
recover  double  rent  from  the  first  to  the  sixteenth  dav  of  Jan- 
nary,  1897,  to-wit,  $69.34.  Plaintiff  asked  judgment  for 
$89.84.  The  defendant  answered  in  substance  as  follows: 
He  denies  that  he  had  any  agreement  with  plaintiff  to  fur- 
nish steam  as  alleged.  Denies  that  plaintiff  furnished  steam 
as  alleged,  or  that  it  was  worth  the  amount  claimed.  He  ad- 
mits that  lie  had  a  lease  with  the  plaintiff  for  the  premises 
described,  for  the  term  of  three  years,  but  denies  that  saiM 
lease  terminated  on  the  first  day  of  January,  1897,  and  al- 
leges that  it  ran  until  about  March  1,  1897.  lie  denies  that 
plaintiff  is  entitled  to  charge  double  rent,  as  claimed.  The 
defendant,  by  way  of  counterclaim,  asked  to  recover  $5  for 
the  use  of  a  portion  of  the  cellar  on  the  leased  premises  dur- 
ing February,  1896 ;  also,  to  recover  $3  for  the  use  of  a  cer- 
tain room  on  said  premises  by  the  plaintiff;  also,  to  recover 
$30.61  for  piping  and  plumbing  materials  belonging  to  de- 
fendant appropriated  by  the  plaintiff  to  his  own  use.  lie  fur- 
ther alleges  that  in  January  and  February,  1894,  he  paid  the 
plaintiff  $100  over  and  above  the  rent  for  said  months,  for 
which  the  plaintiff  has  neglected  and  failed  to  give  him 
credit.  ■  After  verdict,  and  before  judgment,  defendant,  by 
leave  of  court,  court  filed  an  amendment  ^"^for  the  purpose 
of  making  the  pleadings  conform  to  the  evidence,"  alleging 
that  "through  an  oversight  and  by  mistake,  and  in  his  ab- 
sence, his  clerk  overpaid  the  plaintiff  on  rent  account  for  the 
month  of  January,  1894,  the  sum  of  $50."  The  defendant 
asks  that   after  allowing  plaintiff   $25    rent   for   the   first 
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15  days  of  January,  1897,  defendant  recover  the  balance 
due  him,  of  $113.61,  with  costs.  The  defendant  sets  out  as 
an  exhibit  to  his  answer  a  written  lease  between  the  parties 
for  the  premises  mentioned.  The  plaintiff,  in  answer  to  the 
counterclaim,  states  in  substance  as  follows :  He  admits  the 
execution  of  the  written  agreement  set  out,  and  alleges  that, 
for  reasons  stated,  some  time  after  the  execution  of  said 
agreement  the  same  was  abandoned  by  mutual  oral  agree- 
ment, whereby  it  was  agreed  that  certain  improvements 
should  be  made  upon  the  leased  premises,  and  that  defendant 
would  have  the  right  to  occupy  the  leased  premises  "for  the 
term  of  three  years  from  the  time  he  moved  into  it,  at  the 
rental  of  $50  per  month  for  the  storeroom  known  as  101, 
$40  per  month  for  the  storeroom  known  as  103,  both  South 
Market  street,  and  $14.58  per  month  for  the  south  half  of 
the  second  story  of  said  building,  and  also  a  reasonable  sum 
for  the  heating  of  said  portion  of  said  building  by  steam." 
He  says  that  defendant  moved  out  of  the  building  while  it 
was  being  constructed,  and  that  he  retook  possession  in  De- 
cember, 1893,  and  that  it  was  orally  agreed  and  understood 
that  the  three-years  term  commenced  on  the  first  day  of  Jan- 
uarv,  1894.  Plaintiff  tlierefore  denies  that  said  written 
agreement  is  in  force,  or  has  been  since  July,  1893.  Plain- 
tiff denies  that  he  occupied  or  controlled  any  part  of  the  cel- 
lar during  February,  1896,  or  of  the  room  upstairs,  as  al- 
leged. He  denies  that  defendant  in  January  and  February, 
1894,  paid  him  $100,  or  any  other  sum,  above  the  rent  fof 
said  months,  and  denies  that  he  appropriated  or  applied  to 
his  own  use  plumbing  materials  and  piping  belonging  to  the 
defendant.  Verdict  was  returned  in  favor  of  the  defendant 
for  $4.79,  together  wuth  answers  to  18  special  findings. 
Plaintiff  moved  to  set  aside  special  findings  Xos.  10  and  11, 
as  having  no  support  in  the  evidence,  and  for  judgment  in 
his  favor  for  $30  on  the  other  special  findings.  Plaintiff 
also  moved,  subject  to  said  first  motion,  for  a  new  trial. 
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"which  motions  being  overruled,  judgment  was  rendered  on 
the  verdict.     Plaintiff  appeals. — Affirmed, 

Steele  cC  Smith  for  ai)jx'llant. 

W,  W.  Epps  and  Jaques  &  Jaques  for  appellee. 

GiVEX^  J. — L  The  jury  foimd  in  favor  of  the  plaintiff 
on  account  of  steam  heating  $15,  and  on  account  of  rent 
$25,  and  in  favor  of  the  defendant  for  use  of  small  room 
$1,  use  of  collar  $4,  for  piping  and  plumbing  materials  $5, 
and  as  overpaid  rent  for  January,  1894,  $31.79.  The  ques- 
tions to  be  considered  relate  to  plaintiff's  claim  for  double 
rent  from  January  1  to  16,  1897,  and  defendant's  claim  for 
rent  overpaid.  The  first  depends  upon  when  the  lease  under 
which  the  defendant  occupied  the  premises  expired. 
2  On   and  prior  to  March  14,   1893,   the  defendant 

occupied  plaintiff's  premises  as  a  tenant,  and  on  that 
day  they  entered  into  an  agreement  in  writing  whereby 
plaintiff  agreed  to  make  certain  specified  improvements  on 
the  building;  the  defendant  to  continue  to  occupy  the  prem- 
ises upon  the  same  terms  as  in  the  past  until  the  commence- 
ment of  the  work,  and  thereafter  during  the  continuance  of 
the  work  to  pay  $35  per  month  rent.  The  writing  then  pro- 
vides as  follows :  "Said  party  of  the  first  part  does  hereby 
lease  to  said  party  of  the  second  part  the  above  described 
premises  for  the  time  above  mentioned,  and  for  a  term  of 
three  years,  commencing  as  soon  as  said  building  shall  be 
completed  as  above  stipulated."*  Defendant  claims  that  his 
occupancy  was  under  this  lease;  that  the  building  was  not 
completed  until  after  January  16,  1894;  that  his  lease  did 
not  expire  until  three  years  after  that  date;  and  that  there- 
ft>re  the  plaintiff  is  not  entitled  to  double  rent,  notwithstand- 
ing his  service  of  notice  to  quit.  It  appears  that  more  exten- 
sive improvements  were  made  than  those  specified  in  the 
writing,  and  such  as  to  necessitate  the  defendant's  removal 
from  the  premises  during  the  progress  of  the  work.  Terms 
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for  his  removal  were  agreed  upon,  which  are  not  involved  in 
this  controversy.  The  defendant  vacated  in  July,  and  re- 
occupied  in  December,  1893.  Plaintiff's  claim,  in  his  reply, 
is  that  because  of  these  facts  said  written  agreement  was 
abandoned,  and  that  it  was  orally  agreed  that  the  defendant 
*Svould  have  the  right  to  occupy  the  said  parts  of  said  build- 
ing for  the  term  of  three  years  from  the  time  he  moved  into 
it.'^  Plaintiff  further  states  in  his  reply  that  "according  to 
the  mutual  oral  agreement  and  understanding  between  plain- 
tiff and  defendant  the  said  three-years  term  commenced  on 
the  first  day  of  January,  1894,"  and  that  therefore  he  held 
over  after  notice  beyond  the  term  of  the  lease  to  January 
16th,  and  is  liable  for  doublt  rent  for  that  period. 

II.  Appellant  contends  that  the  eighth  instruction  wa^ 
misleading,  in  that  it  told  the  jury  that  if  the  rooms  were 
completed  on  defendant's  return  thereto  in  December,  1893, 
the  three-years  lease  provided  for  in  the  written  agreement 
would  begin  to  run  from  the  date  of  his  return,  and 
3  terminate  three  years  thereafter.     The  complaint  is 

that  there  was  no  claim  or  evidence  that  the  rooms 
were  finished  when  defendant  took  possession  in  December, 
and  that  the  rent  for  December  was  settled  for  as  for  unfin- 
ished rooms.  The  court  had  submitted  the  question  as  to 
whether  the  written  agreement  was  superseded  by  an  oral 
agreement,  and  as  to  \vliat  should  follow  the  finding  either 
Avay  on  this  issue.  The  eighth  instruction  is  in  harmony  with 
the  written  agreement,  and,  taken  in  connection  with  the 
seventh,  could  not  have  misled  the  jury.  In  the  sixth  in- 
struction the  court  said  that  "the  plaintiff  claims  and  con- 
tends that  the  defendant  occiii)ied  the  two  storerooms  below 
and  the  side  or  half  of  the  room  in  the  second  story  of  tho 
building,  w'ithout  any  agreement  or  lease  to  occupy  said 
rooms  for  any  definite  or  specified  time  or  term."  It  is  said 
that  plaintiff  made  no  such  claim;  that  in  his  petition  ho 
claimed  that  the  tenancy  expired  on  the  first  day  of  Janu- 
ary, 1897.     The  instruction  is  in  harmony  with  plaintiff's 
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first  claim  in  his  reply,  namely,  that  the  oral  agreement  was 
^*for  the  term  of  three  years  from  the  time  he  moved  in." 
The  **time  or  term,"  according  to  this  claim,  was  not  defi- 
nite, as  no  date  was  fixed  for  its  commencement  or  termina- 
tion. True,  later,  in  his  reply,  appellant  says  that  it  was 
orally  agreed  that  the  three-years  term  commenced  on  the 
first  day  of  January,  1894.  The  instructions,  including  Xo. 
1  asked  by  the  defendant  and  given,  were  called  for  by  rea- 
son of  the  claims  of  the  appellant  in  his  reply.  The  conten- 
tion on  appellant's  claim  for  double  rent  also  turned  upon 
whether  the  term  of  three  years  commenced  when  defendant 
returned  to  the  building,  or  when  the  work  was  completed, 
or  on  the  first  day  of  January,  1894.  The  instructions  on  this 
branch  of  the  case  were  quite  as  favorable  to  appellant  as 
he  had  a  right  to  ask,  and  we  discover  no  errors  therein,  prej- 
udicial to  him. 

III.  The  jury  allowed  the  defendant  $37.48  on  his 
counterclaim  for  overpayment  of  rent  for  the  month  of  Jan- 
uary, 1894.  The  court  instructed  that  if  appellee's  clerk, 
by  reason  of  a  mistake  as  to  the  facts,  paid  plaintiff  $108.58 
rent  for  January,  1894,  and  that  this  w^as  a  greater  sum  than 

was  then  due,  the  defendant  was  entitled  to  recover 
4  the  excess.     Appellant  insists  that  there  was  nothing 

in  the  pleadings  or  evidence  to  warrant  this  instruc- 
tion. It  is  undisputed  that,  under  proper  pleadings  and 
proofs,  money  paid  by  mistake  may  be  recovered  back.  The 
amount  of  rent  for  January,  1894,  depended  upon  w^hen  the  . 
three-years  term  commenced.  If  it  commenced  when  ap- 
pellee retook  possession  in  December,  or  on  the  first  day  of 
January,  1894,  then  defendant  was  liable  for  full  rent  for 
that  month.  If  it  did  not  commence  until  the  improvements 
were  completed,  and  they  were  not  completed  before  Jan- 
uary 16th,  appellee  was  not  liable  for  full  rent  until  aftei 
that  date.  The  jury  found  defendant's  possession  was  under 
the  written  agreement;  that  the  improvements  were  not 
completed  prior  to  January  16,  1894;  and  that  therefore  bv 
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tlie  writing  the  term  of  three  years  did  not  commence  until 
January  16,  1894.  Appellee's  clerk  may  well  have  been 
mistaken  as  to  the  time  when  the  three-years  term  com- 
menced, and  to  have  erroneously  paid  rent  for  tfanuary, 
1894,  as  if  the  term  had  commenced  at  that  date.  We  think 
tliere  was  evidence  to  warrant  the  instruction  as  to  mistaki^. 
It  is  true  that  appellee,  in  his  coimterclaim,  did  not  in  terms 
allege  mistake,  but  simply  that  he  paid  $100  over  and  above 
the  rent  due,  according  to  the  contract,  and  that  the  plantiff 
neglected  to  give  him  credit  therefor.  After  verdict  de- 
fendant was  permitted  to  amend  to  conform  to  the  evidence 
by  alleging  that  said  payment  was  made  by  his  clerk  through 
mistaka  This  case  was  commenced  in  justice's  court,  and 
it  may  be  for  this  reason  that  the  pleadings  were  not  as  com- 
plete as  they  should  have  been ;  but,  be  that  as  it  may,  there 
was  no  abuse  of  discretion  in  allowing  the  amendment,  in 
view  of  the  evidence  tending  to  show  mistake  in  the  payment 
of  that  money.  What  we  have  said  disposes  of  all  the  ma- 
terial questions  presented,  and  leads  to  the  conclusion  that 
no  error  prejudicial  to  the  appellant  appears  in  the  record. — 
Affirmed. 


Geangeu^  C.  J.,  not  sitting. 
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EicKEL,  Crocker  &  Christy  v.  The  Chicago,  Eock  Isl- 
and Pacific  Railway  Company,  Appellant,  and  O. 
D.  Goodrich,  Administrator  of  the  Estate  of  L.  H. 
Goodrich,  Deceased. 


Compensation  of  Attorney:  contract  with  administratob:  Estate 
not  chargeable.  Where  the  administrator  of  one  killed  on  a  rail- 
road entered  into  a  contract  with  plaintiffs,  a  firm  of  attorneys. 

1  under  which  they  were  to  bring  suit  against  defendants,  and 
receive  one-half  the  sum  recovered  as  their  compensation,  such 

4  contract  was  not  binding  on  the  estate,  since  the  compensation 
of  an  administrator's  attorneys  is  a  matter  for  the  final  deter- 
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mination  of  the  court,  and.  hence.  It  was  error  to  direct  a  ver- 
dict for  plaintififs.  in  an  action  on  such  contract. 

Contract  not  champertous.    A  contract  by  an  administrator  with 

1    plaintiffs,  a  firm  of  attorneys,  by  which  they  were  to  bring  suit 

against  defendant  for  the  death  of  intestate,   and  receive  a 

6    contingent   fee    of    one-half   the   amount   recovered,    was   not 

champertous. 

Contract    ior    compensation    construed.    Where    defendant    em- 
ployed  plaintiffs   to   bring  suit  for  the   death   of   defendant's 

1  intestate,  agreeing  to  pay  them  one-half  the  amount  recovered, 
"either  by  suit  or  settlement,"  not  less  than  half  of  amount 
received  through  settlement  and  more  than  such  half  if  the 
services   rendered   are   worth   more,   and,   after   recovering   a 

5  judgment  for  |3,500,  defendant  settled  with  the  company  for 
11,750,  it  was  error,  in  action  on  the  contract,  to  Instruct  that 
plaintiffs  were  entitled  to  |1,750.  Nothing  appearing  to  show 
that  their  services  were  reasonably  worth  more  than  half  the 
sum  gotten  in  settlement. 

Notice  of  Appeal:      signature  to.    A  notice  of  appeal  signed  by 
counsel,  with  the  words,  "Attorneys  for  the  C,  R.  I.  A  P.  Ry. 

2  Co.,"  was  not  objectionable,  for  using  the  initials  of  the  com- 
pany, where  the  full  name  was  expressed  in  the  title  of  the 
case  and  in  the  body  of  the  notice. 

Time  for  filing  abstract.  Code,  section  4120,  provides  that,  if  an 
abstract  of  the  record  is  not  filed  by  appellant  thirty  days 
before  the  second  term  after  appeal  taken,  the  appellee  may 

3  have  the  cause  docketed  and  the  appeal  dismissed.  Held,  that 
where  notice  of  appeal  was  served  December  24,  1898,  for  the 
May  term,  3899,  of  the  supreme  court,  an  abstract  of  record 
filed  May  15,  1899.  was  In  time. 

Appeal  from  Cedar  District  Court, — Hon.  IL  M.  Remle\% 

Judge. 

Friday^  Octobeb  12,  1900. 

The  following  contract  was  entered  into  by  the  plaintiff 

and  O.  D.  Goodrich,  as  administrator  of  the  estate  of  L.  IT. 

Goodrich :     "It  is  hereby  agreed  that  thirty  days  after  date 

Kickel,  Crocker  &  Christie  shall    take    my    claim 

1  against  the  Chicago,  Eock  Island  &  Pacific  Ilailway 

Company,  for  the  killing  of  my  son,  L.  II.  Goodrich, 
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at  Grinnell,  for  collection  against  said  railway  company, 
by  suit  or  otherwise,  as  they  may  deem  advisable,  and  they 
shall  receive,  for  their  services  as  my  attorneys  in  and  about 
the  collection  of  the  same,  one-half  the  sum  recovered  upon 
said  claim,  either  bv  suit  or  settlement.  In  case  no  sum 
is  recovered  either  by  suit  or  settlement,  no  charges  are  to  be 
made  by  them  for  their  services.  In  case  settlement  is  pro- 
posed, or  if  for  any  reason  I  should  feel  disposed  to  with- 
draw or  dismiss  any  action  instituted  on  said  claim,  I  agree 
to  consult  said  firm  before  settling,  withdrawing  or  dis- 
missing such  claim  or  suit;  and  in  case  I  should  fail  to  se- 
cure their  approval  to  such  settlement,  dismissal,  or  with- 
drawal, but  should  settle,  withdraw,  or  dismiss  said  claim 
or  suit  without  their  approval  or  consent,  I  agree  to  pay  said 
firm,  for  their  services  rendered  up  to  that  time,  a  reasonable 
compensation  therefor,  which  in  no  event  shall  be  less  than 
one-half  the  consideration  received  by  me,  either  in  money 
or  other  valuable  consideration,  for  such  settlement,  with- 
drawal or  dismissal;  such  compensation  of  said  firm,  how- 
ever, not  to  be  limited  to  one-half  the  consideration  received 
by  me  in  such  event,  in  case  a  reasonable  compensation  for 
their  said  services  shall  exceed  such  amount.  Said  attorneys 
have  no  power  to  settle  or  compromise  this  case  without  suit 
or  consent  of  the  administrator.''  Suit  was  brought  against 
the  railway  company,  and  prosecuted  to  a  judgment  of  $3,- 
500  for  the  plaintiff.  An  appeal  was  perfected  to  this  court 
pending  which  the  case  was  settled  by  the  administrator  and 
the  railway  company,  the  company  paying  the  estate  $1,750, 
ahd,  in  a  written  agreement,  bound  itself  to  "pay  the  rea- 
sonable attorney's  fees  of  Rickel,  Crocker  &  Christie  for 
services  rendered  by  them  in  connection  with  the  institution 
of  said  action  and  the  prosecution  of  the  same";  and,  fur- 
ter,  to  "hold  said  Goodrich,  administrator,  harmless  from 
any  liability  to  said  firm  of  Kickel,  Crocker  &  Christie  on 
account  of  any  claim  they  may  have  against  him  as  admin- 
istrator for  services  rendered  in  the  prosecution  of  said  ac- 
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tion."  This  settlement  and  contract  were  authorized  and 
approved  by  the  district  court.  After  the  judgment  was  ob- 
tainedy  the  plaintiffs  herein  entered,  in  writing  upon  the 
judgment  docket,  "*  *  *  a  notice  of  an  attorney's  lien 
of  $1,800  for  services  rendered  and  to  be  rendered  in  said 
cause  by  plaintiffs,  and  for  disbursements.''  The  present 
action  was  brought  against  the  railway  company  and  the 
administrator,  claiming  the  sum  of  $1,800  under  the  temis 
of  the  plaintiffs'  contract  with  the  administrator,  and  by 
virtue  of  an  attorney's  lien  on  the  judgment  for  the  reason- 
able value  of  services  rendered.  There  was  a  directed  ver- 
dict for  the  plaintiffs,  and  judgment  thereon  against  the 
railway  company.  The  action  was  dismissed  as  to  the  ad- 
ministrator. The  defendant  railway  company  appeals. — 
Reversed. 

Carroll  Wright  for  appellant. 

BicJcel  &  Crocker  for  appellees. 

Shebwin,  J. — The  notice  of  appeal  served  herein  was 
entitled  "Kickel,  Crocker  &  Christie,  Plaintiffs,  v.  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  and  O.  D.  Good- 
rich, Administrator  of  the  Estate  of  L.  H.  Goodrich,  De- 
ceased, Defendants."  It  was  properly  directed,  and  stated : 
''You  are  hereby  notified  that  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  have  appealed  from  the  judgment 
rendered  in  the  above  entitled  action."  It  also  named  the 
venue  and  date  of  the  judgment  It  was  signed, 
2  "Carroll  Wright,  E.  E.  Cook,  T.  B.  Hanley,  Attor- 

neys for  the  C,  R.  I.  &  P.  Ry.  Co.,"  and  service 
thereof  was  accepted  by  the  plaintiffs.  The  claim  that  there 
is  no  notice  of  appeal  because  of  the  use  of  the  initials  above 
given,  cannot  be  sustained.  The  title  of  the  cause  and  the 
statement  in  the  body  of  the  notice  that  the  defendant  rail- 
way company  appealed,  indicate  so  clearly  that  the  letters 
following  the  names  of  the  attorneys  are  the  initial  letters 
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of  the  compan3''s  name,  and  are  intended  to  mean  and  do 
mean,  the  ^'Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany," the  defendant  in  the  case,  that  no  citation  of  authori- 
ties is  necessary  to  sustain  the  holding  that  the  notice  is  suffi- 
cient. 

The  notice  of  appeal  was  served  December  24,  1898, 

for  the  May,  1899,  term  of  this  court.     The  abstract  was 

served  and  filed  May  15,  1899.     Plaintiffs,  in  a  motion  to 

dismiss  and  affirm,  urge  that  the  abstract  was  not  filed 

3  as  early  as  required  by  the  statute.  We  have  held 
otherwise  in  the  recent  case  of  Hanson  v.  Hammellj 

107  Iowa,  171,  and  the  motion  is  overruled. 

The  plaintiff's  cause  of  action,  as  stated  in  their  peti- 
tion, is  based  solely  upon  the  contract  made  with  O.  D. 
Goodrich  as  administrator,  and  upon  the  services  renderpd 
him  as  such.    If  this  contract  was  an  invalid  one  as  to  the 
estate,  the  plaintiffs  cannot  recover  thereon.     The 

4  contention  of  the  appellant  is  that  the  administra- 
tor had  no  power  or  authority  to  enter  into 
such  a  contract  on  behalf  of  the  estate,  and  that  he 

alone  is  bound  thereby.  That  the  weight  of  authority  fully 
sustains  this  position  must  be  conceded.  It  is  the  general 
holding  that  an  estate  cannot  be  bound  by  the  contract  of  an 
executor  or  administrator,  and  that  no  action  at  law  can 
be  maintained  against  him  thereon  in  his  representative 
capacity.  Schouler,  Domestic  Relations,  sections  256,  397 ; 
Ausim  V.  Munro,  47  N.  Y.  3G0;  Barry  i\  Lambert,  98  UsT. 
Y.  SOS 'yTaylor  v.  Mygatty  26  Conn.  184;  Adams  v.  Adams, 
16  Vt.  228;  Eich  t\  Sowles,  64  Vt.  408  (23  xVtl.  Rep.  723, 
15  L.  R.  A.  850)  ',Vandervecr  v.  Ware,  65  Ala.  606;  Davis 
V.  French,  20  Me.  21;  Succession  of  Mansion,  34  La.  Ann, 
1246;  Ness  v.  Wood,  42  Minn.  427  (44  X.  W  Rep.  313); 
Perry  i\  Cunningham,  40  Ark.  185;  Iliggins  v.  Driggs,  21 
ria.  103;  McFarlin  v,  Stinson,  56  Ga.  306;  Winter  v.  Hits, 
3  Iowa,  142 ;  Dunne  v.  Deery,  40  Iowa,  251 ;  Johnson  v.  Le- 
man,  131  111.  609  (23  K  E.  Rep.  435,  10  Am.  St.  Rep  63, 
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note).  While  it  is  entirely  proper  to  emi)loy  attorneys  to 
counsel  and  assist  in  the  settlement  of  an  estate,  "the  duty 
of  compensating  them  rests  primarily  on  the  exerutor  or  ad- 
ministrator." Clopton  V.  Gholson,  53  Miss.  400;  Walt  v. 
Holt,  58  X.  IL  467;  Thomas  v.  Moore,  52  Ohio  St.  200  (3J) 
X.  E.  Rep.  803).  Xor  does  the  fact  that  the  services  are 
beneficial  to  the  estate  change  the  rule.  Tucker  v.  Grace,  Gl 
Ark.  410  (3»3  S.  W.  Rep.  430).  The  compensation  of  an 
attorney  cannot,  therefore,  be  fixed  as  against  the  estate  by 
an  express  contract  with  the  administrator.  Consequently 
the  contract  in  this  case,  which  provides  for  a  contingent 
fee,  connot  be  enforced  against  the  estate.  In  re  Paige's  Es- 
tate, 57  Cal.  241 ;  and  see,  also,  Danielwirtz  v.Sheppard,  62 
Cal.  339 ;  Teal  v.  Terrell,  48  Tex.  509 ;  Piatt  v.  Piatt,  105 
N.  Y.  488  (12  X.  E.  Rep.  22).  It  is  manifest  that,  if  the 
contract  cannot  be  enforced  against  the  estate,  no 
lien  which  the  law  would  give  arising  from  it  w^ould  be  of 
any  validity,  because  the  administrator  cannot  by  any  act  of 
his  create  a  lien  against  the  estate.  Xor  could  the  adminis- 
trator subsequently  ratify  the  contract  so  as  to  bind  the  estate. 
The  final  determination  of  the  amount  which  he  shall  be  al- 
lowed as  compensation  for  the  services  of  his  attorneys  is  a 
matter  entirelv  for  the  court.  It  follows  from  what  has 
been  said  that  the  court  erred  in  directing  the  jmy  that  the 
contract  between  the  plaintiffs  and  the  administrator  was  a 
valid  one,  and  that  the  value  of  the  plaintiff's  senices  must 

be  determined  bv  the  amount  therein  fixed. 

«/ 

The  court  further  erred  in  instructing  that  there  was 
due  plaintiffs,  by  the  terms  of  the   contract,    the    sum   of 
$1,750.     The  contract  provides  that  the  plaintiffs  are  to  re- 
ceive one-half  of  the  sum  recovered,  ^Snther  by  suit 
5  or  settlement,"  unless  it  shall  be  made  to  appear  that 

their  services  were  reasonably  worth  more.  Under 
this  contract,  recovery  was  limited  to  one-half  the  amount 
actually  received,  in  the  absence  of  evidence  as  to  value.  The 
instructions  were  in  direct  conflict  with  the  holding  iu  Win- 
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slow  V.  Railway  Co.,  71  Iowa,  197,  and  in  Parsons  v.  Hawley, 

92  Iowa,  175. 

C       We  think  the  contract  was  not  champertous. 

For  the  reasons  heretofore  stated,  the  case  is  beversed. 

Granger^  C,  J.,  not  sitting. 
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di29  2(»       j^^jg  Q.   Stuart,  Appellant,  v.  Albert  Twining  and  Roy 

Twining,  Defendants,  and  W.  H.  Vint,  Claimant. 

Liens:  pbiobitt:  Landlord's  and  lien  for  wages,  Ck>de,  section 
2992,  gives  landlords  a  lien  for  rent  on  all  crops  grown  on  tbe 
leased  premises.  Section  4019  provides  that,  when  the  prop- 
erty of  any  person  shall  be  seized  on  any  process  of  any  court, 
the  debts  owing  employes  for  labor  performed  within  90  days 
3  preceding  the  seissure,  to  an  amount  not  exceeding  |100,  shall 
be  preferred  debts,  and  paid  in  full.  Section  4022  gives  the 
liens  of  employes  for  wages  priority  over  all  claims  against  or 
liens  on  such  property,  except  prior  mechanics'  liens  for  labor 
in  opening  and  developing  coal  mines,  as  allowed  by  law.  Held, 
in  attachment  proceedings  by  a  landlord  against  his  tenant, 
that  the  lien  of  the  tenant's  employe  on  the  crops,  for  wages, 
was  superior  to  that  of  the  landlord. 

Statement  of  claim.  Under  Code,  section  4020,  providing  that  an 
employe  desiring  to  enforce  his  claim  for  wages  at  any  time  after 
the  seizure  of  the  property  of  his  employer  under  execution  or 

1  writ  of  attachment,  and  before  sale  thereof  is  ordered,  shall 
present  to  the  officer  levying  on  such  property,  or  to  the  court 

2  having  custody  of  such  property,  or  from  which  such  process 
issued  a  statement  under  oath,  etc.,  where  a  writ  of  attach- 
ment was  issued  against  crops  of  a  tenant,  a  statement  of  claim 
by  an  employe  for  wages,  filed  with  the  clerk  of  the  court  from 
which  the  attachment  issued,  was  a  sufficient  compliance  with 
the  law. 

Appeal  from  Audubon  Dislrict  Court. — ^Hon.  N.  W.  Macy 

Judge. 

Friday,  October  12,  1900. 
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The  plaintiff  leased  to  the  defendants  his  farm  for  one 
year  from  March  1,  1898,  and  the  rent  not  having  been 
paid,  began  suit  therefor  October  12,   1898,   aided   by   a 
landlord's    writ    of    attachment,    which    was    levied 
1  on  the  crops  grown  thereon.    On  October  28th,  W.  H. 

Vint  filed  his  sworn  statement  with  the  clerk  of  the 
court,  to  the  effect  that  he  had  worked  for  the  defendants  on 
the  farm  from  February  26th  to  October  10th  of  that  year 
at  the  agreed  price  of  $18  per  month,  and  that  there  was 
then  due  him  therefor  the  sum  of  $94,  which  he  asked  to  be 
established  as  a  lien  on  the  attached  property  superior  to  that 
of  the  plaintiff.  On  hearing,  objections  thereto  were  over- 
ruled, and  payment  of  $54  out  of  the  proceeds  of  the  at- 
tached property  ordered  paid  to  the  claimant.  The  plaintiff 
appeals. — Affirmed. 

Nash,  Phelps  &  M osier  for  appellants. 
Geo.  Vf.  Cosson  and  Joe  H.  Ross  for  appellees. 

Ladd^  J. — The  claim  of  Vint  was  for  wages  earned  in 
labor  on  the  farm  within  90  days  previous  to  the  levy  of  the 
writ  of  attachment.  It  was  filed  with  the  clerk,  and  it  is 
?aid  the  statement  should  have  been  presented  to  the  sheriff. 
Section  4020  of  the  Code  requires  that  the  employe  "shall 
present  to  the  officer  IcN-ying  on  such  property,  or  to  such  re- 
ceiver, trustee  or  assignee,  or  to  the  court  having  the  custody 
of  such  property  or  from  which  such  process  issued,"  the 
statement  of  his  claim.  Here  the  process,  i.  e.  the 
2  writ  of  attachment,  issued  out  of  the  district  court 

of  Audubon  county,  the  statement  was  presented  to 
that  court  by  filing  with  the  clerk,  and  the  statute  thereby 
literally  complied  with.  That  inconvenience  might  result 
in  supposed  situations  does  not  furnish  adequate  reason  for 
departing  from  the  plain  language  of  the  law. 

II.  But  is  the  lien  for  wages,  in  such  a  case,  superior 
to  that  for  rent  ?    The  landlord  has   a   '^ien  for  his  rent 
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upon  all  crops  grown  upon  the  leased  premises  and  upon 
any  other  [>ersonal  property  of  the  tenant  which  has  been 

used  or  kept  thereon  during  the  term  and  not  exempt 
3  from  execution/'    Code,  section  2992.    Section  4019 

of  the  Code  provides  that,  "when  the  property  of  any 
13erson  shall  be  seized  upon  by  any  process  of  any  court, 
*  *  *  the  debts  owing  the  employes  for  labor  performed 
within  90  days  next  preceding  the  seizure,  *  *  *  to  an 
amount  not  exceeding  $100  to  each  person,  shall  be  a  pre- 
ferred debt  and  paid  in  full.''  Were  this  all,  there  might  be 
some  ground  for  saying  the  statutes  are  in  conflict.  That 
matter  is  disposed  of  by  section  4022:  "Claims  of  em- 
ployes for  labor,  if  not  contested,  or  if  allowed  after  contest, 
shall  have  priority  over  all  claims  against  or  liens  upon 
such  property,  except  prior  mechanics'  liens  for  labor  in 
opening  and  developing  coal  mines  as  allowed  by  law."  The 
legislature  has,  in  plain  and  unambiguous  language,  made 
the  claims  for  labor  superior  to  the  landlord's  lien,  so  that 
there  is  no  room  for  construction.  This  is  in  accord  with 
the  ruling  in  Reynolds  v.  Blade,  91  Iowa,  1,  and  St,  Paul 
Title  Ins,  &  Trust  Co,  v.  Diagonal  Coal  Co.,  95  Iowa,  551. 
Notwithstanding  exceptional  situations,  suggested  by  a])pol- 
1  ant  we  deem  these  statutes,  protecting  the  wage-earner,  who 
usually  contributes  to  preserve,  enhance,  or  create  the  prop 
orty  seized,  just  and  equitable,  and  they  should  receive  a 
fair  and  liberal  interpretation.  Reynolds  v.  Blach,  supra; 
Bass  V.  Doerman,  112  Ind.  Sup.  390  (14  IST.  E.  Kep.  377)  ; 
Banh  V,  Blach,  129  Ind.  Sup.  539  (29  K  E.  Kep.  396). 
33ut  for  them,  because  of  the  comparatively  small  amount 
owing  each  laborer  and  his  financial  inability  to  protect  this 
in  litigation,  he  would  be  without  any  practicable  remedy. 
■ — Affirmed. 

GnA^•uER^  C.  J.,  not  sitting. 
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IIexiiy  M.  Taylor  v.  Wabasu  Railway  Com:paky,  Appel-    •lu  451 

loTif  ^^2      167 

Contributory  Negligence:  jury  question.  Plaintiff  was  injured 
by  a  bolt  which  hung  downward  from  thei  center  of  defendant's 
railroad  bridge  over  a  public  highway.    There  was  a  safe  and 

1  ample  driveway  on  each  side  of  the  center,  which  had  been 
partly  filled  in  to  divert  travel  to  the  sides.  Plaintiff,  who  was 
familiar  with  the  bridge,  and  knew  of  the  existence  of  the 

3  bolt,  which  was  in  plain  sight,  had  nothing  but  dump 
boards  on  the  running  gear  of  his  wagon,  and  was  standing 
as  he  approached  the  bridge.  Just  as  he  reached  it  the  wind 
lifted  his  hat  from  his  head,  the  team  meanwhile  proceeding. 
Plaintiff  stopped  to  recover  his  hat  which  had  fallen  on  the 
wagon,  but,  unnoticed  by  him,  his  team  had  swerved  to  the 
center  of  the  roadway,  and  as  he  raised  up,  not  realizing  he 
was  under  the  projecting  bolt,  his  head  struck  it  Held,  that 
the  question  of  plaintifTs  contributory  negligence  was  for 
the  Jury. 

Defense  to  xeguuence:  Evidence.  Where  defendant,  a  railroad 
company,  negligently  constructed  its  bridge,  crossing  a  public 
highway,  so  that  travel  under  its  center  was  obstructed  by 
bolts  hanging  downward,  and  it  was  permitted  to  remain  in 

2  that  condition  until  plaintiff  was  injured  thereby,  while  driving 
under  it.  it  was  not  error  to  exclude  evidence  offered  by  de- 
fendant to  show  that  piles  driven  by  it  to  divert  travel  to  the 
sides  where  there  was  a  safe  and  ample  driveway,  had  been 
removed  by  the  city  in  which  the  highway  was  located,  there 
being  no  claim  that  the  city  had  no  right  to  remove  them. 

Special  Interrogatories:  habmless  error.  The  submission  of  an 
interrogatory  requiring  the  Jury  to  find  whether  ''plaintiff  was 
in  the  exercise  of  ordinary  care  and  caution  at  the  time  ho 

4  was  Injured"  to  which  the  answer  "Yes"  was  returned,  if  erro- 
neous on  the  ground  that  it  called  for  a  legal  conclusion  and 
not  a  fact,  was  harmless,  where  the  Jury  also  found  a  general 
verdict  for  the  plaintiff. 

Appeal  from  Monroe   District   Court. — IIox.    Fraxk   W. 

ElCIIELBERGER^    JudgC. 

Friday^  October  12,  1900. 
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The  petition,  after  alleging  that  defendant  is  a  railway 
corporation,  engaged  in  operating  a  line  of  road  from  Albia 
to  Des  Moines,  proceeds  as  follows:  '*That  defendant  has 
been  in  the  control  and  possession  of  said  line  of  railroad 
from  the  year  18S7;  that  it  operated  the  road  by  running 
trains  over  it  for  about  two  years  thereafter,  when  it  ceased 
to  use  that  part  of  said  road  within  Monroe  county,  and  did 
not  resume  operations  thereon  until  in  September,  1897; 
that  about  the  year  1880,  while  said  railroad  was  being  con- 
structed from  Albia  to  Des  Moines,  and  at  a  place  where 

the  same  crosses  what  is  known  as  the  Albia  and 
1  Eddyville   Highway,   in  the  northeast  part  of   the 

city  of  Albia,  a  bridge  was  built  over  and  above  the 
said  highway ;  that  said  bridge  was  negligently  constructed, 
in  that  it  was  built  too  low  where  the  same  passes  over  the 
highway;  that,  after  the  defendant  came  into  possession  of 
said  railroad  as  aforesaid,  it  permitted  said  bridge  to  remain 
in  the  same  condition  as  when  built,  and  after  ceasing  the 
operation  of  its  trains  over  that  part  of  the  railroad,  as 
aforesaid,  it  allowed  the  said  bridge  to  become  out  of  re- 
pair; timbers  were  taken  out  of  the  same  where  it  crosses 
the  highway,  and  bolts  and  rods  were  permitted  to  extend 
downward  so  as  to  strike  persons  driving  under  said  bridge 
and  along  the  said  highway ;  that  on,  after,  and  prior  to  the 
fourth  day  of  September,  1897,  the  defendant,  as  the  pos- 
sessor of  said  railroad,  as  aforesaid,  and  through  its  own 
negligence,  suffered  the  said  bridge  to  remain  in  the  same 
condition  as  above  stated;  that  on  or  about  the  fourth  day 
of  September,  1897,  while  the  plaintiff  was  driv- 
ing along  said  highway,  under  said  bridge,  he  was  struck 
violently  on  the  head  by  a  bolt  or  rod  extending  downward 
from  said  bridge  and  over  said  highway;  that  he  was  griev- 
ously and  severely  injured  thereby;  that  he  was  damaged, 
in  the  way  of  necessary  medical  attendance,  nursing,  pain, 
and  suffering,  in  the  simi  of  $1,995.  He  states  that  at  the 
time  of  receiving  said  injury  he  was  in  the  exorcise  of  or- 
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dinary  care  and  caution  and  contributed  in  no  manner  to  it ; 
that  he  was  injured  wholly  through  the  fault  arid  neg- 
ligence of  defendant.  AVherefore  plaintiff  asks  judgment 
against  defendant  for  $1,905,  and  costs  of  this  action."  De- 
fendant admits  o^vning  the  bridge,  but  denies  that  it  was 
defective  or  dangerous,  or  that  it  was  improperly  construct- 
ed. Alleges  that  about  the  year  1881  it  caused  two  piles  to 
be  driven  in  the  roadway,  so  as  to  divert  travel  from  under 
the  center  of  the  bridge,  where  plaintiff  claims  to  have  been 
hurt,  and  that  upon  each  side  of  said  center  there  was  a  safe 
and  ample  driveway.  It  is  further  averred  that,  in  the  year 
1893,  the  city  of  Albia  caused  these  piles  to  be  removed,  and 
filled  up  the  roadway  in  the  center  under  the  bridge,  and 
for  this  reason  defendant  asked  that  the  city  be  made  a 
part}^  to  the  action.  Further,  it  is  charged  that  the  accident 
occurred  through  the  negligence  of  plaintiff.  On  March  24, 
1898,  defendant  caused  written  notice  to  be  served  on  said 
city  of  the  pendency  of  the  action,  and  demanded  that  it  come 
into  court  and  defend  against  plaintiff's  claim.  The  city  de- 
murred to  the  paragraphs  of  the  answer  setting  forth  its 
alleged  acts.  The  demurrer  was  overruled,  because  no  re- 
lief was  asked  against  the  municipality.  There  was  a  trial 
to  jury,  and  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. — Affirmed. 

T,  B.  Perry  for  appellant. 

D.  M.  Anderson  and  L,  T,  Riclimond  for  appellee. 

Wateeman,  J. — Two  principal  grounds  of  complaint 
are  presented:  (1)  That  defendant  was  not  permitted  to 
introduce  evidence  showing  that  the  city  had  removed  the 
piles  driven  to  divert  travel  from  under  the  bolts  or  rods 
that  injured  plaintiff;  and  (2)  that  plaintiff  is  shown  to 
have  been  guilty  of  negligence.  We  take  these  matters  up 
in  their  order. 


160  Taylor  v.  Wabash  Eailway  Co.     [112  Iowa. 


It  is  virtually  conceded  that  travel  under  the  center  of 

the  bridge  was  always  obstructed  by  these  bolts  hanging 

down  from  above,  for  in  1881  piles  were  driven  to  divert  it 

to  cither  side.     The  original  construction,  then,  or 

2  the  condition  in  which  it  was  permitted  for  many 
years  to  remain,  was  negligent;  for  travelers  were 

entitled  to  the  use  of  the  whole  roadway  which  was 
open  for  travel.  Crystal  v.  City  of  Des  Moines,  65  Iowa, 
502.  There  is  no  charge  that  the  acts  alleged  to  have  been 
done  by  the  city,  or  with  its  assent,  were  such  as  it  had 
no  right  to  do.  Under  these  circumstances,  we  cannot  sec 
how  such  acts  could  in  any  way  affect  the  liability  of  de- 
fendant in  the  action.  The  only  matters  we  have  to  consider 
in  this  connection  are  whether  defendant  was  negligent,  and 
tills  negligence  caused,  or  aided  in  causing,  the  injury  to 
plaintiff.  Pratt  v.  Railway  Co,,  107  Iowa,  287;  Gould  v, 
Schermer,  101  Iowa,  582.  These  questions  were  properly 
submitte<l  to  the  jury. 

II.  It  is  strenuously  insisted  that  plaintiff  was  guilty 
of  contributory  negligence.     The  circumstances  of  the  acci- 
dent, briefly  stated,  are  as  follows:     Plaintiff  was  familiar 
with  the  condition  of  the  bridge,  having  driven  under 

3  it  frequently  before  he  was  hurt.    On  the  occasion  in 
question,  he  was  going  to  town  for  a  load  of  swill. 

lie  had  only  dump  boards  on  the  running  gear  of  his  wagon, 
with  two  barrels  thereon.  Plaintiff  was  standing  beside 
the  barrels  as  he  approached  the  bridge.  Just  as  the  bridge 
was  reached,  a  gust  of  wind  lifted  his  hat  from  his  head, 
the  team  meanwhile  proceeding.  Plaintiff  stooped  and  re- 
covered his  hat,  which  had  fallen  upon  the  wagon,  but,  un- 
noticed by  him,  his  team  had  swerved  to  the  center  of  the 
roadway,  and  as  plaintiff  raised  up,  not  realizing  he  was 
under  the  projecting  bolt,  his  head  struck  it,  and  inflicted  the 
injury  for  which  he  sues.  There  can  be  no  dispute  as  to 
the  general  rule  of  law  governing  plaintiff's  conduct.  The 
bolt  was  in  plain  sight.     lie  knew  of  its  existence  and  condi- 
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tion,  and  it  was  his  duty  to  use  reasonable  care  in  driving 
so  as  to  avoid  it.  But,  in  determining  the  question  whether 
he  did  exercise  such  care,  all  the  facts  must  be  considered, 
and  it  might  well  be  said  that  the  circumstances  were  such 
as  to  throw  him  off  his  guard,  and  excuse  him  for  act- 
ing as  he  did.  The  question  presented  was  clearly  for  the 
jury.  Laverenz  v.  Railroad  Co,,  56  Iowa,  689 ;  Artz  v.  Rail- 
way Co.,  34  Iowa,  153 ;  Ross  v.  City  of  Davenport,  66  Iowa, 
548 ;  Mathews  v.  City  of  Cedar  Rapids,  80  Iowa,  459. 

III.  The  court  submitted  this  special  finding  to  the 
jury:  "Do  you  find  that  plaintiff  was  in  the  exercise  of  or- 
dinary care  and  caution  at  the  time  he  was  injured  V^  The 

answer  returned  was,  "Yes.'^  It  is  claimed  there  was 
4  error  in  submitting  this    interrogatorj',    because    it 

called  for  a  legal  conclusion,  and  not  a  fact.  If  this 
be  true,  there  was  certainly  no  prejudice,  for  the  finding 
necessari./  inheres  in  the  general  verdict.  If  the  answer  to 
this  interrogatory  is  discarded,  the  verdict  in  plaintiff's 
favor  will  be  in  no  wise  affected.  Defendant  relies  upon  the 
case  of  Home  Ins.  Co.  v.  Northwestern  Pachet  Co.,  32  Iowa, 
223,  to  sustain  his  demand  for  a  reversal  on  this  point.  In 
that  case  we  held  there  was  no  error  on  the  part  of  the  trial 
court  in  refusing  to  submit  an  interrogatory  calling  for  a 
conclusion  from  many  facts ;  but  there  is  a  manifest  distinc- 
tion between  holding  that  the  trial  court  might  have  refused 
to  submit  such  a  question  and  that  there  was  prejudicial 
error  in  so  submitting  it.  If  the  interrogatory  was  improp- 
erly given  the  jury  to  answer,  the  procedure  resulted  in  no 
conceivable  harm  to  defendant. — Affirmed. 

Granoek^  C.  J.,  not  sitting. 
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Mary  Yetzer^  Appellant,  v.  John  L.  Yetzer^  Laura  Yet- 
zer AND  Mabel  Yetzer. 

Vy ho  may  Assail  Fraudulent  Conveyance:  In  an  action  by  a  judg- 
ment creditor  to  set  aside  a  conveyance  as  in  fraud  of  creditors, 
a  defense  that  the  deed  under  which  plaintiff  claimed  title  to 

1  the  property  for  the  rent  of  which  her  judgment  was  recovered 
had  itself  been  set  aside  as  fraudulent  was  not  available,  since 
defendants,  not  being  creditors  of  plaintiff,  could  not  complain 
of  such  conveyance. 

Fhaudulent  conveyance:  Evidence  to  set  aside.  Defendant  con- 
veyed land  to  his  sister  for  an  alleged  consideration  of  $400; 
the  latter  executing  her  note  therefor,  which  was  used  by  de- 
fendant as  .collateral,  but  always  redeemed  by  him.  At  the 
time  of  the  sale,  defendant  was  indebted  to  plaintiff,  and  an 
action  was  pending  against  him  by  another  party.  Though  the 
sister  had  funds  with  which  to  pay  the  note,  payment  was  not 
asked    or   made    until    long   after   it   became   due.    The    note 

2  was  finally  deposited  in  a  bank  in  another  town  and 
sent  by  the  latter  to  a  bank  in  the  town  of  de- 
fendant's residence,  for  collection,  though  there  was  no 
reason  why  defendant  could  not  have  collected  it  him- 
self. Under  direction  of  defendant,  the  bank  collected  only 
its  face  value,  though  it  called  for  interest.  At  the  time  of 
payment  the  sister  knew  of  a  judgment  existing  against  the 
defendant,  and  of  the  pendency  of  plaintiff's  action.  Held, 
sufficient  to  show  that  the  conveyance  was  made  to  hinder, 
delay,  and  defraud  creditors,  and  was  therefore  void. 

Appeal  from  Cass  District  Court. — IIox.  W.  R.  Gueex, 

Judge. 

Saturday,  October  13,  1000.     . 

Plaintiff,  a  judgment  creditor  of  the  defendant  John 
L.  Yetzer,  brings  this  action  to  set  asitle  a  certain  deed  con- 
veying real  estate  from  said  John  L.  Yetzer  and  Laura  Yet- 
zer, his  wife,  to  the  defendant  Mabel  Yetzer.  She  alleges 
that  the  same  was  executed  without  consideration,  and  to 
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hinder,  delay,  and  defraud  the  creditors  of  John  L.  Yetzer, 
and  prays  that  said  property  may  be  subjected  to  the  pay- 
ment of  her  judgment.  The  defendants  answered,  denying 
that  said  deed  was  made  without  consideration,  or  to  hinder, 
delay,  or  defraud  creditors,  and  averring  tliat  full  and  ade- 
quate consideration  was  paid  therefor.  Decree  was  ren- 
dered dismissing  plaintiff's  petition,  and  for  costs,  from 
which  she  appeals. — Reversed. 

De  Lano  &  Meredith  and  ^Villard  &  ^Villard  for  ap- 
pellant. 

Curtis,  Follett  &  Curtis  for  appellees. 

• 

GivEX^  J. — I.  The  principles  of  law  involved  in  this 
controversy  are  well  established  and  undisputed,  and  there- 
fore citations  are  unnecessary.  The  property  sought  to  be 
subjected  to  the  payment  of  plaintiff's  judgment  consists  of 
lots  1,  2,  3,  4,  and  5,  in  block  67  in  the  city  of  Atlantic*, 
Iowa,  and  the  facts  necessary  to  be  noticed  are  these :  On  De- 
cember 28,  1893,  J.  C.  Yetzer  conveyed  to  this  plaintiff, 
liis  wife,  the  east  50  feet  of  lots  10,  11,  and  12,  block  9V», 
in  said  city,  of  which  the  defendant  John  L.  Yetzer  was 
then  in  possession,  and  which  he  continued  to  occupy  mitil 
[N^ovember  1,  1895.  Plaintdff's  judgment  was  rendered 
May  1,  1896,  for  the  rent  of  said  premises  from  January 
1,  1894,  to  November  1,  1895.  On  tlie  tAvcntioth  day  of 
February,  1895,  the  defendants  John  L.  Yetzer  and  Laura 
Yetzer,  his  wife,  executed  their  quitclaim  deed  to  the  de- 
fendatit  Mabel  Yetzer  to  the  five  lots  in  controversy  for  the 
recited  consideration  of  $400,  and  it  is  this  deed  that  tlic 
plaintiff  asks  to  have  set  aside.  On  January  4, 
1  1895,  one  Clausen,  a  creditor  of  J.  C.  Yetzer,  brought 

an  action  to  set  aside  said  deed  from  J.  C  to  "Mary 
Yetzer  on  the  grounds  that  it  was  made  without  considera- 
tion, and  to  hinder  and  delay  the  creditors  of  J.  C.  Yetzer; 
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he  having  no  other  property  subject  to  execution.  On  June 
12,  1895,  decree  was  rendered  in  said  case  setting  aside 
said  deed,  and  ordering  said  property  sold  to  satisfy  the 
debt  due  to  said  Chiusen. 

II.  Defendants  contend  that,  as  the  title  of  the  plain- 
tiff to  the  property  for  which  she  claims  rent  was  set  aside 
as  fraudulent,  she  is  not  entitled  to  recover  rent  therefor, 
and  does  not  appear  in  this  case  "with  clean 
liands,'^  and  therefore  is  not  entitled  to  the  equit- 
able relief  demanded.  J.  C.  Yetzer  had  a  right 
as  against  all  persons  except  his  creditors,  or  oth- 
ers having  some  interest,  to  give  his  property  to  his  wife, 
or  to  whomsoever  he  pleased.  lie  had  a  right  to  give  of  his 
property  to  whom  he  pleased,  even  as  against  his  creditors, 
provided  he  retained  sufficient  out  of  which  they  might, 
without  hindrance  or  delay,  make  their  debts.  It  is  uni- 
formly held  that  conveyances  made  to  hinder,  delay,  and 
defraud  creditors  are  binding  upon  the  parties  and  upon  all 
others  except  creditors  or  persons  whose  rights  are  im- 
paired thereby.  These  defendants  were  not  parties  to  the 
Clausen  case,  nor  creditors  of  J.  C.  Yetzer,  and  no  reason  is 
shown  why  they  should  be  heard  to  complain  of  said  deed 
from  him  to  the  plaintiff.  Clausen  did  not  ask  to  subject 
the  rent  to  the  payment  of  his  debt.  J.  C.  Yetzer  cannot 
claim  it,  as  he  had  parted  with  his  title.  John  L.  Yetzer 
owes  it,  and,  as  against  him,  the  plaintiff's  title  being  valid, 
she  may  recover  the  rent.  In  so  asking  her  hands  are  (luite 
as  clean  as  are  the  hands  of  John  L.  Yetzer,  in  seek- 
ing upon  purely  technical  grounds  to  avoid  the  pay- 
men  of  the  rent  he  owes  to  some  person.  As  we  view 
the  case,  the  decree  in  the  case  of  Clausen  against 
!Mary  and  J.  C.  Yetzer  should  not  preclude  the  plaintiff 
from  maintaining  this  action. 

III.  We  now  inquire  whether  the  quitclaim  deed  from 
John  L.  Yetzer  and  wife  to  Mabel  Yetzer  was  made  to 
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hinder,  dela.y,  and  defraud  the  creditors  of  John  L.  Yet* 
zer,  and  was  received  by  Mabel  in  aid  of  that  pur- 
2  pose.     We  will  not  set  out  the  evidence  in  detail, 

but  simply  the  more  important  parts  thereof.  John  L.  and 
Mabel  Yetzer  are  children  of  J.  C.  Yetzer,  and  stepchildren 
of  the  plaintiff,  all  of  whom  were  residing  in  the  city  of 
Atlantic  at  the  time  of  this  conveyance.  The  deed  was 
made  for  the  consideration  of  $400,  for  which  Mabel  exe- 
cuted her  promissory  note  to  John  L.  Yetzer.  There  were 
no  judgments  against  John  L.  at  that  time,  but  he  was  then 
indebted  to  the  plaintiff  for  rent,  as  already  stated,  and  to 
Mr.  Steinke,  receiver,  as  is  shown  by  the  judgments  ren- 
dered against  John  L.  IIo  had  no  property  or  means  with 
which  to  meet  these  liabilities,  other  than  that  conveyed  to 
Mabel.  If  it  may  be  said  that  he  did  not  then  anticipate 
that  his  stepmother  would  make  this  claim  for  rent  against 
him,  he  certainly  knew,  by  the  pending  action  of  the  re- 
ceiver, that  he  was  demanding  a  judgment  against  him  for 
a  considerable  sum.  It  is  insisted  that  he  then  believed 
that  he  had  a  good  defense  to  the  claim  of  the  receiver,  but 
he  had  no  sufficient  reason  for  so  believing.  The  matters 
urged  in  support  of  that  belief  rather  show  a  desire  on  his 
part  to  defeat  the  receiver  in  the  collection  of  his  claim, 
than  that  he  had  any  valid  defense  thereto.  It  is  urged  as 
a  reason  for  the  conveyance  that  John  L.  sold  to  get  means 
to  go  into  business  elsewhere  than  in  Atlantic,  but  he  does 
not  seem  to  have  availed  himself  of  this  fund  with  which  to 
go  into  business.  Though  Mabel  had  fimds  with  which  to 
.  i^ay  the  note  at  or  before  its  maturity,  and  out  of  which  it 
is  said  it  was  to  be  paid,  payment  was  not  asked  or  made 
imtil  long  after  the  note  was  due.  While  it  appears  that 
John  L.  used  this  note  as  collateral  security  in  his  business, 
he  always  redeemed  it,  and  never  required  or  used  the  money 
the  note  called  for  in  his  business.  Though  he  had  re- 
turned from  Winterset,  where  he  had  been  in  business,  to 
Atlantic  before  the  paj-ment  of  the  note,  he  put  it  in  a  Win- 
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terset  bauk  for  collection,  and  the  note  was  sent  to  a  bank  in 
Atlantic.  Mabel  insisted  that  she  was  not  to  pay  interest, 
though  the  note  called  for  it,  and  under  instructions  from 
John  L.  the  bank  received  the  face  of  the  note  in  full  pay- 
3iient.  !No  reason  appears  for  collecting  the  note  through 
the  banks,  only  that  it  might  thereby  falsely  appear  that 
John  L.  was  not  the  owner  of  the  note.  The  evidence  shows 
quite  conclusively,  we  think,  that  John  L.  executed  this 
deed  to  Mabel  Yetzer  to  hinder,  delay,  and  defraud  his 
creditors — especially  the  receiver.  In  view  of  the  relattons 
of  the  parties  and  the  evidence  as  to  their  interviews,  we 
are  in  no  doubt  but  that  Mabel  Yetzer  knew  of  the  pend- 
ency of  the  receiver's  suit  against  John  L.  at  the  time 
the  d^ed  was  given  to  her,  and  of  John's  purpose  to  defeat 
the  collection  of  that  claim.  Even  if  we  are  incorrect  in 
this  conclusion,  there  can  be  no  doubt  but  that  she  knew  of 
that  judgment,  and  of  the  pendency  of  this  action  to  which 
she  is  a  party,  at  the  time  she  paid  the  note  to  the  bank; 
and,  having  this  knowledge,  she  should  have  withheld  pay- 
ment until  the  rights  of  this  creditor  were  determined.  The 
execution  of  this  conveyance  and  note  was  not  preceded  by 
such  negotiations  as  usually  lead  to  bona  fide  sales  and  pur- 
chases. The  deed  was  executed  and  handed  to  Mabel  with- 
out  the  usual  previous  bargaining,  and  was  held  by  her 
from  record  for  some  time,  and  then  returned  to  John  L., 
who  caused  it  to  be  placed  of  record.  We  will  not  discuss 
the  evidence  further.  It  is  sufficient  to  say  that  in  our  opin- 
ion it  shows  fraud,  as  alleged,  in  the  execution  and  receiving 
of  said  quitclaim  deed;  and  for  this  reason  we  conclude 
that  a  decree  should  be  rendered  in  favor  of  the  plaintiff, 
setting  aside  said  conveyance. — ^Reversed. 

Grangeb^  C.  J.,  not  sitting. 
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A.  B.  Ch.vbwick  v.  James  Stout^  Sheriff,  N.  B.  Fkaxce, 
T.  D.  Hastie  and  Geo.  F.  Thiers^  Appellants. 

Exempt  Earnings:  extension  of  ninety-day  period.  Under  Code, 
section  4011,  providing  that  the  earnings  of  a  debtor,  who  is 
the  head  of  a  family,  for  his  personal  services  for  90  days  pre- 
ceding a  levy  shall  not  be  liable  for  his  debts,  the  fact  that  such 
head  of  a  family  has  to  bring  an  action  to  recover  his  wages, 
and  is  nnable  to  recover  judgment  therein,  or  reduce  such 
wages  to  possession,  till  more  than  90  days  after  such  wages 
were  earned,  does  not  render  such  wages  exempt  from  liability 
for  his  debts  after  the  debtor  so  recovers  judgment. 

Appeal  from  Folk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Saturday,  October  13,  1900. 

Action  to  offset  mutual  judgments,  one  of  which  is 
for  personal  earnings  more  than  90  days  preceding  the  levy- 
thereon.  There  was  a  trial  upon  an  agreed  statement  o£ 
facts.  The  exemption  claimed  was  denied,  and  judgment 
was  rendered  for  the  plaintiff,  ordering  the  offset  prayed. 
Defendants  appeal. — Affirmed. 

T.  D,  Ilastie  for  appellants. 
Mackenzie  &  Dewey  for  appellee. 

SiiERWiN,  J. — Suit  was  brought  in  a  justice  court  to 
recover  for  personal  services  rendered  by  the  plaintiff  there- 
in, who  was  the  head  of  a  family,  and  entitled  to  the  stat- 
utory exemptions.  He  there  procured  a  judgment,  from 
which  an  appeal  was  taken  to  the  district  court.  Nearly 
four  months  after  his  original  suit  was  brought,  he  ob- 
tained judgment  on  his  claim  in  the  district  court,  and  now 
claims  that  the  proceeds  thereof  were  exempt  to  him,  under 
section  4011,  Code  1897,  at  the  time  his  final  judgment 
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Avas  obtained,  aiul  at  the  time  the  lew  thereon  was  made. 
The  statute  in  question  provides  that  the  j-jersonal  earnings 
of  the  debtor  "at  any  time  within  ninety  days  next  preced- 
ing the  levy"  shall  be  exempt  from  liability  for  his  debts, 
and  we  are  asked  to  construe  it  so  as  to  eliminate  the  time 
during  which  suit  for  the  recovery  of  such  earnings  may 
be  pending.  Xo  one  questions  the  rule  that  exemption  laws 
should  be  given  a  liberal  construction  in  favor  of  the  debtor's 
family,  but  the  language  of  the  statute  under  consideration  i? 
plain  and  unambiguous,  and  in  express  terms  places  the 
limit  at  90  days  next  preceding  the  levy.  Nothing  can  bo 
gathered  therefrom  indicating  an  intent  to  remove  from  the 
computation  of  this  time  the  period  during  which  litigation 
to  recover  such  earnings  may  be  pending.  The  protection 
afforded  the  family  by  the  time  specified  was  evidently 
deemed  suflScient  by  the  lawmakers,  and  we  cannot  extend 
it  to  cover  contingencies  which  were  as  well  known  to  them 
as  to  the  courts,  without  doing  extreme  violence  to  all  rules 
of  construction.  The  question  before  us  was  not  in  the  case 
of  MilUngton  v,  Laurer,  89  Iowa,  322 ;  nor  do  we  think  the 
language  of  the  opinion  therein  supports  the  appellants'  con- 
tention. The  district  court  gave  the  proper  construction  to 
the  statute,  and  the  judgment  is  affirmed. 

Granger^  0.  J.,  not  sitting. 
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130  aS  ^^'  ^*  Carraiier^  Appellant,  v.  R.   II.  Allex,  Appellee. 

122    388 

Ili2  168  Statute  of  Frauds:        promise  to  pay  debt  of  another:     Separate 

1127    1A2 

con$%deration.    Plaintiff   bought   certain    threshing   machinery 

142    519  and  extras  from  defendant,  as  agent  for  the  manufacturer,  by 

written  contract,  agreeing  therein  to  pay  the  freight  on  them. 

1  At  the  time  of  the  purchase  defendant,  individually,  agreed, 
orally  with  plaintiff  that,  in  consideration  of  the  purchase  and 
as  an  inducement  to  make  the  same,  and  in  consideration  of 

2  defendant's  commission  to  be  received  from  the  sale,  he  would 
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pay  the  cost  of  such  freight  and  extras.  Held,  that  plaintiff, 
having  heen  compelled  to  pay  the  manufacturer  for  such  freight 
and  extras  could  recover  the  sajne  from  defendant,  since  de- 
fendant's promise,  being  on  a  separate  consideration,  was  not 
within  the  statute  of  frauds,  as  a  promise  to  pay  the  debt  oi 
anoUier. 

Damages:     Proximateness.    In  a  suit  to  recover  freight  so  paid, 

3  plaintiff  was  not  entitled  to  recover  damages  for  loss  of  time, 
etc.,  in  defending  the  manufacturer's  suit  for  the  freight,  since 
such  damages  were  too  remote. 

Principal  and  Agent:  Agents  Hahility  for  tort.  Where  defendant, 
acting  for  another,  sued  out  an  attachment  against  plaintiff's 
property,  without  probable  cause  for  believing  that  the  state- 
ments of  the  grounds  for  attachment  were  true,  the  fact  of 

4  defendant's  representative  capacity  did  not  relieve  him  from 
liability  for  malicious  prosecution,  since  the  relation  of  prin- 
cipal and  agent  is  not  recognized  in  actions  of  tort. 

Appeal  from  Sac  District  Court, — Hon.   S.   M.  Elwood, 

Judge. 

Saturday^  October  13,1900. 

Action  at  law  to  recover  certain  freight  charges  on  a 
threshing  machine  sold  plaintiff,  which  it  is  alleged  defend- 
ant agreed  to  pay,  and  for  damages  growing  out  of  a  suit 
instituted  by  defendant,  as  agent  of  the  J.  I.  Case  Thresh- 
ing-Machine  Company,  against  plaintiff.  The  trial  court 
sustained  a  demurrer  to  the  petition,  and  plaintiff  appeals. 
.  \^ — Reversed, 

^    Lohr,  Gardiner  &  Lohr  for  appellant. 

W,  A,  Helsell  for  appellee. 

Deemer,  J*. — As  the  correctness  of  the  ruling  on  the 
demurrer  is  challenged,  a  brief  statement  of  the  allegations 
of  the  petition  is  needed  to  a  correct  solution  of  the  point 
involved.  The  petition  is  in  three  counts.  In  the  first  it  is 
alleged,  in  substance,  that  plaintiff  purchased  of  the  J.  I. 
Case  Threshing-Machine  Company  a  separator,  traction  en- 
gine, and  other  appliances  belonging  to  the  machine,  by 
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written  contract,  for  the  sum  of  $2,32G,  and  that  plaintiff, 
by  the  terms  of  the  agreement,  was  to  pay  the  freight  there- 
on; that  defendant  Avas  the  agent  of  the  machine 
1  company,   and    in   consideration    of    plaintiff's   pur- 

chase, and  of  his  (defendant's)  commission  as  agent, 
and  as  an  inducement  to  the  sale,  orally  agreed  to  pay  tho 
freight  on  the  machinery  and  the  amount  necessary  to  sup- 
ply the  machine  with  extras;  that  thereafter  suit  was  brought 
against  plaintiff  by  defendant  as  agent  of  the  machine  com- 
pany for  the  collection  of  the  freight  and  extras  aforesaid, 
resulting  in  a  judgment  for  the  plaintiff  in  that  suit  for  the 
sum  of  $91.22  and  costs,  which  amount  plaintiff  herein  was 
compelled  to  pay  to  the  machine  company;  that  defendant 
has  refused  to  comply  with  his  agreement  and  judgment  is 
asked  against  him.  The  second  count  asks  damages  against 
defendant  for  the  alleged  wrongful  institution  of  the  suit 
for  the  collection  of  the  freight  charges  and  the  account  for 
extras,  based  on  the  defendant's  refusal  to  perform  his  con- 
tract. The  third  is  for  damages  because  of  the  alleged 
wrongful,  malicious,  and  willful  suing  out  of  a  WTit  of  at- 
tachment in  the  action  for  the  recovery  of  the  freight,  etc. 
This  is  based  on  the  breach  of  the  aforesaid  contract,  and 
on  the  further  fact  that  the  grounds  stated  as  cause  for  at- 
tachment were  false  in  fact,  and  that  defendant,  who  acted 
as  agent  for  the  machine  company  in  all  matters  relating  to 
(the  suit,  had  no  reason  to  believe  them  to  be  true.  Actual 
damages  to  the  amount  of  $312.77  and  exemplary  to  tho 
amount  of  $200  are  asked.  The  didmurrer  raises  the  ques- 
tions hereafter  discussed,  and  the  grounds  thereof  need  not 
be  more  specifically  stated. 

It  is  said  that  the  agreement  pleaded  in  the  first  count 
of  the  petition  is  without  consideration,  and  within  the  stat- 
ute of  frauds.     The  consideration  for  a  contract  may  con- 
sist in  some  benefit  or  advantage  to  him  who  makes 
2  the  promise,  or  in  some  loss  or  disadvantage  to  him 

to  whom  it  is  made.     The  first  count  of  the  peti- 
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tion  clearly  alleges  that  the  defendant,  in  his  individual  ca- 
pacity, promised  to  pay  the  freight  on  the  machines  and  the 
account  for  extras,  in  consideration  of  the  commission  that 
would  accrue  to  him  as  agent  on  the  purchase  price  of  the 
machine.  This  was  surely  such  a  benefit  to  him  as  to  furnish 
a  consideration  for  his  promise.  Again,  the  plaintiff,  by 
reason  of  the  promise,  was,  according  to  the  allegations  of  the 
petition,  induced  to  incur  an  obligation  amounting  to  more 
than  $2,300.  This  was  also  such  a  disadvantage  to  him  as 
w  ill  support  the  contract.  Harlan  v.  Harlan,  102  Iowa,  704. 
When  the  promise,  although  in  form  to  pay  the  debt  of  an- 
other, is  founded  on  a  new  consideration,  which  passes  be- 
tween the  parties,  and  gives  to  the  promisor  a  benefit  which 
he  did  not  enjoy  before,  and  would  not  have  possessed  but 
for  the  promise,  it  will  be  regarded  as  an  original  under- 
taking, and  need  not  be  in  writing.  The  statute  of  frauds 
does  not  apply  to  such  a  case.  Harlan  v,  Harlan ,  supra; 
Chamberlain  v.  Ingalls,  38  Iowa,  300;  Johnson  v.  Enapp, 
3G  Iowa,  616 ;  Mills  v.  Brown,  11  Iowa,  314.  These  princi- 
ples are  so  elementary  that  they  do  not  need  reinforcement 
from  the  authorities.  The  allegations  of  benefit  to  the  de- 
fendant clearly  take  the  case  out  of  the  statute  of  frauds. 

Some  claim  is  made  that  the  damages  claimed  cannot 
be  recovered,  and  that  defendant's  liability,  if  for  anything, 
is  for  the  amount  of  the  freight  and  other  charges,  with  6 
per  cent  interest.  The  petition  recites  sufficient  facts  to  en- 
title plaintiff  to  recover  some  amount,  and  the  prayer  is  broad 
enough  to  allow  him  the  sum  which,  it  is  conceded,  he  is  en- 
titled to,  if  he  is  entitled  to  anything.  The  demurrer  to  the 
first  count  should  have  been  overruled. 

II.  The  second  count  seems  to  be  based  on  a  breach 
of  defendant's  agreement  to  pay  the  freight,  and  a  claim 
that,  by  reason  of  the  institution  of  the  proceedings  by  the 
defendant  as  agent  of  the  machine  company,  plaintiff 
3  suffered  loss  in  being  compelled  to  defend  against 

the  proceedings  and  in  the  deprivation  of  the  use  of 
his  property.    These  damages  were  clearly  remote  and  con- 
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tingent.  The  thresliiiig-machine  company  bad  the  undoubted 
right  to  bring  action  on  its  contract,  and  defendant,  as  its 
agent,  Avas  not  liable,  by  reason  of  his  breach  of  contract  to 
pay  the  freight,  etc.,  for  the  time  lost  by  plaintiff  in  de- 
lending  against  the  action  brought  by  the  machine  company. 
The  demurrer  to  the  second  count  was  properly  sustained. 
III.  The  third  count  really  involves  two  propositions : 
First,  the  alleged  breach  of  contract  by  defendant;  and 
second,  the  alleged  wrongful  suing  out  of  the  attachment. 
As  the  machine  company  had  an  undoubted  right  of  action 
against  plaintiff  on  his  contract,  the  bringing  of  the  suit 
through  its  agent  did  not  make  the  agent  liable  no  matter 
what  his  motives.  Defendant  was  not  bound  to  pay  the  ma- 
chine company,  the  amount  of  the  freight,  extras,  etc.  It 
may  be  that  the  company  could  have  compelled  him  to  re- 
spond under  his  contract,  although  that  point  is  not  deter- 
mined, but  it  was  under  no  obligation  to  do  so.  Its  contract 
was  with  the  plaintiff,  and  it  had  the  right  to  sue  plaintiff 
for  breach  thereof.  Defendant  was  not  obliged  to  pay  the 
company.  His  promise  was  with  plaintiff,  and  for  failure  to 
perform  he  was  liable.  The  extent  of  his  liability  is  meas- 
ured by  the  contract,  however,  and  plaintiff  could  not,  by  de- 
fending against  the  action  brought  by  the  machine  company, 
increase  the  liability  tp  him.  While  the  allegations  as  to  the 
wrongful  suing  out  of  the  attachment  are  not  as  specific  as 
they  might  be,  we  understand  the  third  count  of  the  petition 
to  contain  a  cause  of  action  for  the  wrongful  suing  out  of 
an  attachment  against  the  plaintiff's  property  without  rea<»- 
onable  or  probable  cause  to  believe  the  statements  made  as 
grounds  for  the  attachment  to  be  true.  An  action  will  lie 
for  the  wrongful  and  malicious  institution  of  a  civil  suit^ 
where  an  attachment  has  been  issued  as  auxiliary  to  the  main 
action.  Wetmore  v.  Mellinger,  64  Iowa,  741.  And  such 
action  need  not  be  by  counterclaim  on  the  attachment  bond, 
nor  need  it  be  on  the  bond.  Tallant  t\  Gaslight  Co., 
4  36  Iowa,  262  ;Frantz  v.  Ilanford,  87  Iowa,  469.    The 

mere  fact  that  defendant,  in  instituting  the  proceed- 
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iiigs,  ftctcd  as  agent  for  the  company  docs  not  relieve  him. 
^'Tu  torts  the  relation  of  principal  and  agent  does  not  exist. 
They  are  all  wrongdoers,  *  *  *  and  the  liability  of  each 
and  all  does  not  cease  until  payment  has  been  made  or  satis- 
faction rendered,  or  something  equivalent  thereto.''  Berg- 
hoff  V,  McDonald,  87  Ind.  549;  Bell  v.  Jossehjn^  3  Gray, 
300  ;  Osborne  v,  Morgan,  130  Mass.  103.  While,  as  we  havo 
said,  the  allegations  of  the  third  count  of  the  petition  are 
somewhat  obscure,  and  may  not,  had  the  case  stood  on  this 
count  alone,  havo  been  sufficient  to  justify  us  in  reversing 
the  trial  courts  we  are  nevertheless  constrained,  in  view  of 
the  disposition  made  of  the  first  count,  and  in  the  light  of 
counsel's  arguments,  to  indicate  our  views  on  all  the  prop- 
ositions involved.  The  demurrer  to  the  first  and  third 
counts  of  the  petition  should  have  been  overruled. — ^Re- 
versed. 

Granger^  C.  J.,  not  sitting. 


KoBixsoN  &  Company  v.  Joiijq^  F.  Larson  et  ah,  Appellants. 

False  Representations :  pboof.  Evidence  that  plaintiff's  agent  told 
the  surety  on  a  note  that  the  maker,  who  was  a  son  of  the 
surety,  would  pay  the  debt,  and  that  the  liability  would  not 
fall  on  him,  and  that  the  surety  was  unlearned,  and  weak, 
2  physically  and  mentally,  but  not  so  much  so  as  to  prevent  him 
from  understanding  the  nature  of  a  surety's  liability,  was  not 
sufficient  to  relieve  him  from  his  surety  obligation  on  the 
ground  of  fraud,  since  he  was  not  deceived  as  to  any  existing 
fact. 

Appeal :  objection  below.  Defendant  was  surety  on  notes  secured 
by  a  chattel  mortgage,  to  which  he  was  not  a  party,  and  which 
provided  that,  in  case  default  was  made  in  the  payment  in  any 
one  of  the  notes,  all  should  become  due  and  payable.  The  pe- 
tition, which  was  filed  after  default  was  made  in  payment  of 
1  the  first  note,  alleged  that  all  the  notes  were  due  and  payable, 
and  the  answer  admitted  that  by  the  terms  of  the  mortgage  the 


174  RoBixsox  &  Co  V.  Larson.  [112  Iowa. 

whole  Indebtedness  was  due  "as  against  the  maker."  Heldy 
that  the  answer  did  not  constitute  a  denial  on  the  part  of  the 
defendant  of  the  allegation  that  all  the  notes  were  due.  and 
that,  therefore,  he  could  not  raise  that  question  for  the  first 
time  on  appeal. 

Appeal  from  Bcnfon  District  Court. — IIox.  Obi=:d  Caswkll^ 

Judge. 

Saturday^  October   13,   1000. 

Action  in  equity  to  recover  on  four  promissory  notes,, 
and  to  foreclose  a  chattel  mortgage  securing  the  same.  Froiu 
a  decree  in  plaintiff's  favor,  defendant  John  F.  Larson  ap- 
2:>eals. — Affirmed. 

J.  D,  Nichols  and  C.  Nichols  for  appelant. 

Gilchrist  &  ^Yhipple  for  appellees. 

Waterman,  J. — The  notes  were  given  by  P.  L.  Larson 
for  a  threshing  outfit  purchased  by  him  of  plaintiffs.  John 
F.  Larson  signed  them  as  surety.  As  additional  security,  P. 
L.  Larson  executed  a  chattel  mortgage  on  the  property  pur- 
chased. Two  defenses  are  urged  in  argument  on  behalf  of 
John  P.  Larson,  viz.:  that  the  judgment  is  excessive,  and 
that  he  was  ignorant  and  weak  of  riiind,  and  misrepresenta- 
tions were  made  to  him  in  order  to  procure  his  signature. 

The  notes  were  due,  respectively,  on  the  first  day  of 
September  of  the  years  189G,  1807,  1898,  and  1899.  This 
action  was  commenced  on  May  31,  1897,  when  but  one  of 

the  notes  was  due  by  its  terms.  The  contention  is 
1  that  judgment  should  not  have  been  rendered  for  more 

than  the  amount  due  on  this  first  note.  The  mortgage 
contained  a  provision  that,  if  default  should  be  made  in  tho- 
payment  of  any  one  of  the  notes,  they  should  all  become 
thereby  due  and  payable.  The  position  of  appellant  is  that, 
as  he  was  not  a  party  to  the  mortgage  he  was  not  bound  by 
this  provision,  but  can  insist  upon  the  contract  contained  in 
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the  notes  alone.     In  this  matter  appellant  is  sustained  by 
the  case  of  Trease  v.  Ilaggin,  107  Iowa,  -158. 

But  plaintiffs  assert  that  the  question  presented  is 
raised  for  the  first  time  in  this  court.  The  petition  alleges 
that  all  of  the  notes  are  due  and  payable.  The  answer  does 
not  put  this  in  issue.  In  paragraph  7  of  the  answer  there 
is  an  admission  that  by  the  terms  of  the  mortgage  the  whole 
indebtedness  is  due  and  payable  as  against  P.  L,  Larson, 
and  appellant  claims  something  for  this.  Under  no  rule  of 
construction  can  this  averment  be  construed  as  a  denial  of 
anything  in  the  petition.  If  defendant  had  desired  to  do 
so,  he  might  have  denied  in  his  answer  that  any  part  of  the 
indebtedness  other  than  the  first  note  was  due.  That  it  \va:s( 
his  duty  to  make  the  point  below  is  obvious  from  the  hardship 
that  would  otherwise  result  to  plaintiffs.  While  but  one 
note  was  due  when  suit  was  brought,  another  had  matured  at 
the  time  of  trial.  If  defendant  had  made  the  point  at  the 
hearing  in  the  trial  court  that  is  now  presented,  plaintiffs 
could  have  amended,  and  claimed  on  the  second  note.  lu 
addition  to  this,  we  may  add  that  all  the  notes  are  now  due, 
and,  if  there  is  no  valid  defense  to  them,  it  would  seem  un- 
just to  defendant  to  subject  him  to  the  expense  of  another 
trial.  It  is  urged  by  defendant  that  the  allegation  in  the  pe- 
tition that  the  notes  w^ere  all  due  was  a  legal  conclusion,  which 
lie  was  not  called  upon  to  deny ;  but  he  treated  it  as  a  state- 
ment of  fact,  and  expressly  admitted  its  truth  as  against 
P.  L.  Larson.  At  any  rate,  we  think  he  should  have  pre- 
sented by  answer  the  point  on  which  he  relies,  for  all  the 
notes  were  sued  upon  in  a  single  count. 

II.     As  to  the  other  issue,  we  feel  called  upon  to  say 
but  little  more  than  that  it  is  not  established.     Appellant 
was  an  unlearned  man,  weak  physically,  and  not  bright  men- 
tally, but  he  knew,  as  he  admits,  what  he  was  doing 
2  when  he  signed  these  notes,  and  was  well  aAvare  of  the 

possible  consequences  of  his  act.     It  is  said  that  he 
was  misled  into  signing  them  by  one  Pickart,  who  acted  for 
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plaintiffs.  The  representation  made  by  Pickart  upon  which 
appellant  claims  to  have  relied  was,  in  effect,  that  P.  L.  Lar- 
son would  pay  the  notes  and  appellant,  therefore,  would  in- 
cur no  liability.  This  was  a  mere  opinion,  upon  which  appel- 
lant had  no  right  to  rely.  Bondurant  v.  Crawford ,  22  Iowa, 
40.  He  knew,  as  his  testimony  all  indicates,  that  he  would 
have  the  notes  to  pay  if  his  principal  defaulted.  P.  L.  Lar- 
son was  the  son  of  appellant,  living  with  or  near  the  latter. 
His  ability  and  willingness  to  pay  were  matters  of  w^hich  ap- 
pellant knew  more  than  any  other  person.  No  claim  is 
made  that  appellant  was  deceived  as  to  any  existing  fact. 
We  think  the  holding  of  the  trial  court  was  fully  justified, 
and  its  decree  is  affirmed. 

Granger^  C.  J.,  not  sitting. 


W.  Chamberlain  v.  C.  C.  Wolf^  Appellant. 

Sale  and  Exchange:  failube  to  deliver:  Remedies  of  "buyer. 
Where  a  vendor,  in  part  payment  of  realty,  agrees  to  receive 
certain  personalty,  which,  on  demand,  his  vendee  refuses  to 
deliver,  his  remedy  is  a  recovery  of  the  possession  of  the  per- 
sonalty by  replevin,  or  an  action  for  its  value,  and  not  an 
action  to  recover  the  purchase  price  of  the  land. 

Appeal  from  Butler  District  Court, — Hon.  J.  C.  Siierwix^ 

Judge. 

Monday,  October  15,  1900. 

An  action  by  the  defendant  against  the  plaintiff  hav- 
ing been  consolidated  with  this,  the  pleadings  are  somewhat 
lengthy  and  complicated,  though  the  issues  are  but  few. 
The  plaintiff  states  as  his  cause  of  action,  in  substance,  as 
follows:  That  about  the  21st  day  of  July,  1892,  he  and 
defendant  entered  into  an  agreement,  partly  in  parol  and 
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partly  in  writing,  whereby,  for  the  consideration  of  $3,300, 
])laintiff  sold  to  the  defendant  a  certain  quarter  section  of 
land  in  Merrick  county,  Neb.  That  said  consideration 
Avas  to  bo  paid  as  follows:  Defendant  was  to  assume  and 
])ay  a  mortgage  on  the  land  for  $1,300 ;  plaintiff  to  pay  the 
interest  thereon  to  the  first  day  of  March,  1893,  and  to 
pay  the  taxes  on  the  land  for  1892.  That  the  remaining 
$2,000  were  to  be  paid  by  the  transfer  and  delivery  to  the 
plaintiff  of  two  standard-bred  mares,  described,  which  the 
defendant  was  to  keep  and  retain  until  the  colts  which  they 
then  had  were  weaned  in  the  fall  of  1892.  Defendant  was 
to  breed  said  mares  to  certain  stallions,  to  pay  the  service 
fees,  and  when  the  colts  were  weaned,  in  the  fall  of  1892, 
"to  deliver  said  mares  to  the  plaintiff  free  on  board  the 
ears  at  Parkersburg,  Iowa.''  Plaintiff  alleges  full  perform- 
ance of  said  agreement  on  his  part,  and  that  the  defendant 
received  and  recorded  the  deed  which  plaintiff  caused  to 
Ik?  executed  and  delivered  to  him  for  said  land,  and  became 
tlic  o^vner  and  possessor  thereof.  Plaintiff  alleges  that 
after  said  colts  were  weaned  ,  and  after  said  mares  were  or 
should  have  been  bred,  as  agreed,  to-wit,  !N*ovember  8,  1892, 
he  made  a  formal  demand  on  the  defendant  for  the  delivery 
of  said  mares  to  him  in  payment  of  said  remaining  $2,000 
of  the  purchase  price  of  said  land,  and  that  the  defendant 
then  and  ever  since  refused  to  deliver  said  mares,  or  either 
of  them,  wherefore  plaintiff  says  tliere  is  now  due  to  him 
from  the  defendant  on  account  of  the  purchase  price  of  said 
land  the  sum  of  $2,000,  with  interest  from  November  8, 
1892,  which  he  asks  to  recover.  The  defendant  answered, 
admitting  that  the  plaintiff  had  a  right  to  sell  said  land; 
that  he  caused  the  same  to  'be  conveyed  to  the  defendant; 
that  defendant  accepted  the  deed  subject  to  said  mortgage, 
which  he  was  to  pay ;  that  plaintiff  was  to  pay  the  interest 
and  taxes  as  alleged;  and  that  defendant  agreed  to  ex- 
change said  mares  for  said  land,  and  was  to  cause  them  to 

be  bred,  as  alleged.     He  admits  that  he  became  the  abso- 
yoL.  112  Iowa— 12. 
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lute  owner  of  said  land,  and  now  retains  the  same.  He 
denies  every  other  allegation  in  the  petition.  Further 
answering,  the  defendant  says  that  on  receipt  of  said  deed, 
and  a  guaranty  in  writing  from  the  plaintiff  that  he  was 
the  owner  of,  and  had  power  to  disjwse  of,  said  land,  ^*he 
turned  over  to  plaintiff  said  mares  described  in  plaintiff's 
petition,  and  being  in  full  payment  for  said  land";  that 
lie  agreed  to  keep  the  mares  for  plaintiff  until  said  colts 
"were  weaned,  unless  plaintiff  should  order  them  sooner 
shipped  to  him;  that  thereupon  plaintiff  became  the  absolute 
and  unqualified  owner  of  said  mares,  and  took  them  in  full 
payment  for  the  land.  Defendant  alleges  that  plaintiff 
failed  to  pay  said  interest  and  taxes,  and  has  at  no  timo 
demanded  said  mares,  or  ordered  them  shipped  to  him. 
Defendant  contends  that  by  reason  of  the  facts  "plaintiff  is 
now  estopped  from  claiming  or  recovering  in  a  law  action 
for  the  consideration  or  purchase  price  of  said  land  in 
money;  his  cause  of  action,  if  any,  being  for  the  recovery 
of  said  mares,  or  for  their  conversion."  The  defendant, 
in  four  counts,  sets  up  cross  demands  in  substance  as  fol- 
lows :  In  the  first  he  alleges  that  plaintiff  falsely  and  fraud- 
ulently represented  that  the  right  of  way  of  the  Union 
Pacific  Raihvay  Company  across  said  land  took  only  6  or 
7  acres,  and  that  he  so  warranted  and  guaranteed,  when  in 
fact  it  takes  32  acres.  In  the  second  count  he  alleges  that 
plaintiff  in  so  representing  was  mistaken,  and  in  each  of 
these  counts  he  asks  to  recover  $G25  on  account  of  the  short- 
ago  in  the  land.  In  the  third  count  he  alleges  that  under 
the  contract  he  was  to  keep  the  anares  at  his  own  expense 
until  the  colts  were  weaned  or  tliey  were  demanded  by  plain- 
tiff, and  on  or  about  October  0,  1802,  before  the  colts  wei-o 
weaned,  he  discovered  that  the  statements  made  as  to  tlrc 
amount  of  land  taken  by  the  right  of  way  Avere  false  and 
fraudulent;  that  on  the  first  day  of  Xovember,  1892,  and 
without  making  any  demand  for  the  mares,  an  action  was 
•brought  for  the  benefit  of  the  plaintiff  against  this  defend- 
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ant  in  the  district  court*  of  Merrick  county,  Neb.,  for  tho 
purpose  of  setting  aside  said  deed ;  that  said  suit  Avas  pend- 
ing until  about  the  first  of  December,  1803,  at  which  timo 
an  adjudication  was  reached,  quieting  the  title  of  said  land 
in  defendant;  that  during  said  period  defendant  has  kept 
said  mares  in  a  proper  manner,  which  care  was  reasonably 
.worth  $630,  no  part  of  which  has  been  paid,  and  which  he 
asks  to  recover.  In  the  fourth  coimt  he  alleges  that  ho 
caused  said  mares  to  be  bred  as  agreed,  and  that  he  paid 
the  service  fees  thereof,  being  $300,  which  he  asks  to  re- 
cover, and  in  conclusion  asks  to  recover  $1,555  on  his 
counterclaims  and  cross  demands,  with  costs.  Plaintiff's 
reply  to  defendant's  counterclaims  and  cross  demands  is  in 
effect  a  general  denial  of  the  several  grounds  upon  which 
the  same  are  based.  Upon  trial  had,  the  jury  returned 
a  verdict  as  follows:  "We,  the  jury,  find  for  the  plaintiff 
in  the  sum  of  ($2,000)  two  thousand  dollars,  at  six  per  cent, 
from  demand  of  mares  up  to  the  present  time."  Defend- 
ant's motion  for  a  new  trial  was  overruled,  and  the  court, 
upon  its  own  motion,  and  against  the  objections  of  tho  de- 
fendant^ made  computation  of  the  interest  as  amounting  to 
$493.33,  and  entered  judgment  on  the  verdict  against  the 
defendant  in  the  sima  of  $2,403.33,  with  interest  from  that 
date,  to  all  of  which  the  defendant  excepted,  and  from 
.which  judgment  he  appeals. — Reversed. 

Coudrlght  &  Arbuclde  for  appellant. 

Mullan  &  Pickett  for  appellee. 

GiVEN^  J. — I.  Defendant's  first  contention  is  that  llio 
agreement  was  for  an  exchange  of  properties,  that  il  wa^* 
fully  executed,  and  that  by  the  transaction  title  to  the  marcs 
passed  to  the  plaintiff,  and  title  to  the  land  to  the  defendant. 
If  this  is  true,  clearly  the  plaintiff  cannot  maintain  this 
action,  as  in  that  case  the  land  is  fully  paid  for,  whether 
we  call  the  transaction  a  sale  or  exchange.   Plaintiff  claims 
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that  it  is  not  an  executed  agreement,  but  that  it  remained 
for  the  defendant,  in  executing  it,  to  deliver  the  mares  on 
demand,  after  the  colts  were  weaned,  and  that,  delivery 
being  refused  on  demand,  he  has  a  right  to  recover  as 
claimed.  The  issues  joined  by  the  answer  to  the  petition 
are  whether  the  agreement  was  that  title  to  the  mares  should 
pass  to  the  plaintiff  at  once,  or  whether  it  was  to  pass  upon 
delivery  on  demand,  and  whether  demand  was  made.  Upon 
these  issues  the  court  instructod  as  follows:  "If  you  find 
from  the  evidence  that  at  the  time  of  delivery  of  the  deed 
to  the  defendant  the  parties  had  reached  a  full  agreement 
as  to  the  terms  of  the  exchange,  and  the  mares  had  been 
identified,  and  nothing  remained  to  be  done  but  to  deliver 
them  to  the  plaintiff,  and  you  further  find  from  the  evi- 
dence that  the  parties  understood  and  intended  the  title 
and  right  to  the  possession  to  pass  without  actual  delivery 
of  the  mares  to  the  plaintiff,  then  the  sale  was  complete, 
and  the  title  of  the  mares  passed  to  the  plaintiff,  and  he 
cannot  recover  in  this  action,  and  you  should  so  find.  If, 
on  the  other  hand,  you  fail  to  find  that  it  was  the  intention 
and  understanding  of  both  parties  at  the  time  that  the  title 
should  pass  before  actual  delivery  of  the  mares  to  the  plain- 
tiff, then  the  plaintiff  will  be  entitled  to  recover  in  this 
action,  provided  you  find  that  before  conunencing  this  action 
he  demanded  of  the  defendant  the  mares  in  question."  De- 
fendant's counsel  insist  that  there  is  no  evidence  to  sustain 
})]aintiff's  claim  that  the  contract  was  executory,  and  that 
the  title  to  the  mares  did  not  pass,  because  there  was  no 
delivery.  We  will  not  extend  this  opinion  by  discussing  the 
evidence  as  to  what  the  contract  was.  It  is  sufficient  to  say 
that  we  think  there  was  evidence  to  justify  the  submission 
of  these  questions  to  the  jury.  Concede  that,  under  the 
evidence,  the  jury  should  have  failed  to  find  that  it  was 
the  agreement  of  the  parties  that  title  to  the  mares  should 
pass  before  actual  delivery,  and  that  demand  had  been 
made,  and  that  the  defendant  refused  to  deliver  them;  still 
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we  have  the  inquiry  Avhether  in  tliis  action  the  plaintiff 
will  be  entitled  to  recover.  The  plaintiff's  petition  con- 
tains the  following:  "And  plaintiff  avers  that  the  sum  of 
$2,000,  as  a  part  of  the  purchase  price  of  the  land  afore- 
said, which,  under  the  provisions  of  said  contract,  was  to 
have  been  paid  in  proi>crty,  by  delivering  the  mares  afore- 
said to  the  plaintiff,  became  at  the  time  of  such  demand 
by  the  plaintiff  and  refusal  by  the  defendant,  and  now  is, 
a  money  demand  existing  in  favor  of  the  plaintiff  against 
the  defendant,  no  part  of  which  has  been  paid."  He  asks 
judgment  for  $2,000  and  interest.  The  petition  throughout 
shows  that  the  claim  of  the  plaintiff  is  for  the  recovery  of 
$2,000  and  interest,  as  impaid  purchase  price  of  the  land. 
Plaintiff  was  to  take  the  mares  in  part  payment  for  the 
land,  and  if,  upon  demand,  the  defendant  wrongfully  re- 
fused to  deliver  the  mares,  the  plaintiff's  loss  has  been  the 
mares,  or  their  value;  and  his  remedy  was  for  the  recovery 
of  the  possession  of  the  mares  by  replevin,  or  an  action  for 
their  value.  This  being  true,  we  think  the  court  erred  in 
instructing  the  jury  that  in  any  event  the  plaintiff  could 
recover  in  this  action  on  account  of  the  purchase  price  of 
the  land. 

11.  It  will  be  observed  that  the  verdict  is  in  favor 
of  the  plaintiff  in  the  sum  of  $2,000,  "with  interest  at  six 
per  cent,  from  demand  of  mares  up  to  present  time," 
and  that  in  rendering  judgment  the  court  computed  the 
interest  at  $403.33 ;  and  of  this  the  appellant  complains. 
As  for  the  reason  already  stated  the  judgment  must  bo  re- 
versed, and  as  this  contention  will  not  arise  on  a  retrial, 
wo  do  not  further  consider  it*  Our  conclusion  is  that,  for 
the  reasons  stated,  the  judgment  of  the  district  court  must 

bo    REVERSED. 

Oranger,  C.  J.,  not  sitting. 
SuERWiN,  J.,  taking  no  part 
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R.  Odendahl  et  al,.  Appellants,  v.  Thomas  Hicn,  Chris 
GituBE^  A.  C.  Steele^  D.  W.  Earl  and  Richard 
Booth  as  members  of  the  Board  of  Supervisors  of  Car- 
roll County,  Iowa,  and  Ubo  Albertson^  as  Treasurer  of 
Carroll  County,  Iowa. 

Recovery  of  Taxes:  voluntary  payment.  Where  plaintiff  volun- 
tarily paid  taxes  on  certain  land  in  the  district  of  C,  during 
the  pendency  of  proceedings  to  have  such  land  put  in  the  town- 
ship of  G.,  in  which  proceedings  plaintiff  was  successful,  he 
could  not  thereafter  recover  the  taxes  so  paid,  on  the  ground 
that  they  were  excessive,  in  being  more  than  they  would  have 
been  had  the  lands  been  taxed  in  the  township  of  G.;  there 
being  no  claim  that  they  were  illegal. 

Appeal  fromCarroll  District  Court. — Hon.  S.  M,  Elwood^ 

Judge. 

Monday  October  15,  1900. 

Action  at  law  to  recover  taxes  illegally  collected  by  the 
treasurer  of  Carroll  county.  Judgment  for  defendants. 
Plaintiff  appeals. — Affirmed, 

F.  M.  Powers  and  J.  P.  Conner  for  appellant. 
Salinger  £  Korte  for  appellees. 

Sherwin^  J. — The  plaintiff,  and  those  from  whom  he 
holds  assignments,  were  the  owners  of  lands  situated  within 
the  independent  district  of  Carroll,  in  Carroll  county.  In 
1887  and  1888  they  attempted  to  have  the  territory  em- 
bracing their  land  put  into  the  district  township  of  Grant. 
In  this  they  failed  and  afterwards  brought  an  action  to 
compel  this  transfer  thereto,  which  was  prosecuted  to  a  suc- 
cessful termination  in  September,  1895.  During  the  inter- 
vening time  the  land  was  assessed  as  belonging  to  the  in- 
dependent district  of  Carroll.      The  taxes  levied   thereon 


Oct  1900.]  Odendahl   v.   Rich.  183 

were  paid,  and  this  action  is  to  recover  the  amount  paid 
in  excess  of  what  would  have  been  required  had  the  land 
been  transferred  to  the  district  township  of  Grant  and 
assessed  as  a  part  thereof.  The  defendants  demurred  to 
the  petition,  putting  in  issue  the  statute  of  limitations,  and 
the  general  right  of  the  plaintiff  to  recover  under  the  facts 
alleged.  The  question  as  to  whether  the  taxes  were  paid 
under  protest  was  made  a  distinct  issue,  not  covered  by  the 
demurrer,  and  was  tried  as  one  of  fact  by  the  court.  The 
demurrer  was  sustained  generally,  and  the  finding  of  fact 
by  the  court  was  against  the  plaintiff. 

The  land  in  question  was  subject  to  taxation  somewhere. 
It  could  make  no  possible  difference  to  the  owners  whether 
it  was  taxed  in  the  independent  district  of  Carroll  or  in 
the  district  toAvnship  of  Grant,  if  the  rate  of  taxation  had 
been  the  same  in  both.  Complaint  was  made  that  it  was 
burdened  with  a  larger  tax  by  its  location  in  the  former 
district.  The  taxes  levied  and  collected  were  not  illegal. 
The  most  that  can  be  said  is  that  they  were  excessive,  and 
this  was  what  was  continually  claimed  by  the  plaintiff  and 
his  assignors. 

The  question  as  to  whether  voluntary  payment  of  the 
taxes  levied  was  made  was  determined  by  the  district  court 
adversely  to  plaintiff,  after  hearing  the  testimony  on  this 
branch  of  the  case.  This  finding  was  fully  justified  by  the 
evidence.  This  case,  then,  is  clearly  within  the  rule  gov- 
erning the  voluntary  payment  of  taxes,  and  the  plaintiff, 
having  failed  to  prove  that  they  were  not  so  paid  cannot  re 
cover.  Lindsey  v.  Boone  County,  92  Iowa,  86;  Espy  v. 
Town  of  Fort  Madison,  14  Iowa,  226;  Cooley,  Taxation, 
809;  18  Am.  &  Eng.  Enc.  Law,  220.  Several  other  ques- 
tions arising  under  the  ruling  on  the  demurrer,  and  involv- 
ing the  statute  of  limitations,  are  argued,  but,  as  the  views 
presented  above  dispose  of  the  case,  we  do  not  discuss  them. 
— ^Affirmed. 

Gr.vnger^  C.  J.,  not  sitting. 


184  German  Sav.  Bank  v.  Roofing  Co.   [112  Town 


U2  igj 


The  German  Savings  Bank^  Appellee,  v.  The  Drakk 
Eoofino  Company,  J.  F.  N.  Drake,  Defendants.  F. 
O.  Drake,  R.  T.  C.  Lord  and  A.  1\  Cottrell,  Ap- 
pellants. 

Guaranty  and  Offer  to  Guaranty:  acceptance:  Consideration,  An 
instrument  reciting  that,  to  Induce  a  certain  bank  to  extend 
credit  to  a  named  principal,  the  signers  guaranty  the  bank  the 

1  payment   of    all    indebtedness    which    may    accrue    from    the 

2  principal  to  the  bank  within  a  certain  time,  not  exceeding  a 
certain  sum.  for  which  instrument  there  is  no  consideration. 

3  except  the  future  advances  to  be  made,  and  which  is  not  signed 
at  the  bank's  request  or  in  its  presence,  is  a  mere  offer  of  guar- 
anty, requiring  notice  of  acceptance  by  the  bank  to  bind  the 
guarantors. 

Notice  to  guarantors  of  advances  made  ox  guaranty:  Excuse  for 
not  giving.  In  an  action  on  a  guaranty  for  the  payment  of 
all  indebtedness  accruing  to  a  bank  from  a  certain  principal 

4  within  a  certain  time,  the  principal's  insolvency,  from  the 
making  of  the  guaranty  down  to  the  commencement  of  the 
suit,  is  sufficient  excuse  for  not  giving  notice  to  the  guarantors 
of  the  advancements  or  of  the  state  of  the  account  at  the 
expiration  of  the  guaranty. 

Demand  and  notice  of  non-payment.  In  an  action  on  a  guaranty 
for  the  payment  of  all  Indebtedness  accruing  to  a  bank  from 

5  a  certain  principal,  demand  and  notice  of  non-payment  are  not 
essential  to  a  recovery. 

Appeal  from  Folic  District  Court. — Hon.  T.  F.  Stevenson, 

Judge. 

Monday,  October  15,  1900. 

Action  at  law  on  a  contract  of  guaranty.  "Defendants 
pleaded  no  notice  of  the  acceptance  of  the  guaranty,  of 
advancements  made  thereon,  or  of  the  default  of  the  prin- 
cipal dol)tor.  Thej  also  pleaded  extension  of  time  to  the 
principal,  and  change  in  the  principal  contract  without  their 
assent.     The  case  was  hv  agreement  tried  to  the  court  with- 
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out  a  jury,  resulting  in  a  judgment  for  plaintiff;  and  the 
defendants  other  than  the  Drake  Eoofing  Company  and  J. 
V.  N.  Drake  appeal. — Reversed. 

Phillips,  Ryan  &  Ryan  for  appellants. 

17.  G.  Ilarvison  for  appellee. 

Deemeb,  J. — The  Drake  Roofing  Company  was  en- 
gaged in  the  business  of  gravel  roofing  in  the,  city  of  Dcs 
Moines.  Prior  to  October  2,  1895,  it  had  been  doing  busi- 
ness with  plaintiff,  a  banking  corporation  in  the  same  city. 
Wishing  to  branch  out  in  its  business,  the  roofing  company, 
through  its  secretary,  J.  F.  N.  Drake,  applied  to  the  bank 
for  further  accommodations,  by  way  of  loans,  to  enable  it 
to  buy  materials  in  larger  quantities  and  at  better  rates. 
The  secretary  did  not  wish  to  furnish  sureties  every  time  ho 
called  for  a  loan,  and  a  guaranty  was  agreed  upon.  The 
attorney  for  the  bank  prepared  the  instrument,  which  w^as 

as  follows,  to-wit :  "For  the  purpose  of  inducing 
1  the  German  Savings  Bank,  of  Des   Moines,   Polk 

county,  Iowa,  to  extend  credit  to  the  Drake  Hoofing 
Company,  the  undersigned,  J.  F.  N.  Drake,  F.  O.  Drake, 
A.  P.  Cottrell  and  E.  T.  C.  Lord,  hereby  guaranty  to  the 
said  German  Savings  Bank  payment  of  all  notes,  checks, 
drafts,  overdrafts,  and  other  evidences  of  indebtedness  which 
may  accrue  from  the  said  Drake  Eoofing  Company  to  the 
said  German  Savings  Bank  within  six  months  from  the 
date  of  this  guaranty ,not  to  exceed  the  sum  of  $500,  it  being 
the  intention  of  this  contract  to  secure  payment  to  the  said 
German  Savings  Bank;  and  the  undersigned  hereby  agree 
to  pay  to  the  said  German  Savings  Bank  all  notes,  checks, 
drafts,  overdrafts,  and  other  evidences  of  indebtedness  from 
said  Drake  Eoofing  Company  to  said  German  Savings  Bank 
which  may  accrue  within  six  months  from  the  date  hereof, 
not  to  exceed  $500,  waiving  demand,  notice,  and  protest  on 
the  part  of  the  said  German   Savings  Bank  in  collecting 
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said  sums  from  said  Drake  Eoofing  Company."    The  secre- 
tary took  this  to  the  defendants,  who  signed  it,  and  he  (the 
secretary)  returned  the  same  to  the  bank.  A  few  days  after 
the  delivery  of  the  instrument,  the  roofing  company  was 
allowed  to  overdraw  its  account  to  the    extent    of    $500. 
Thereafter  and  about  the  time  the  bank's  quarterly  state- 
ment was  due,  it  requested  the  roofing  company  to  make  a 
note  for  $500,  to  cover  that  amount  of  the  overdraft.    The 
request  was  granted,  and  on  the  fifth  day  of  November, 
1895,  the  roofing  company,  through  its  secretary,  executed 
and  delivered  a  demand  note  for  the  sum  of  $500,  payable 
to  the  bank.    This  note  was  renewed  on  February  10,  1896, 
and  again  on  April  1,  1S9G — each  time  by  a  demand  note 
bearing  8  per  cent,  interest,  and  providing  for  attorney's 
fees.     Xo  notice  of  the  acceptance  of  the  guaranty,  or  of 
advances  made  thereon,  was  ever  given  the  defendants.     At 
the  time  of  the  transactions  in  question  the  Drake  Roofing 
Company  was  insolvent,  and,  as  it  failed  to  pay  the  last 
renewal  note,  this  action  was  brought  on  that  note,  and  the 
instrument  of  guaranty  hitherto  set  out.    The  defenses  havo 
already  been  stated,  and  as  they  are  each  and  all  relied  on, 
they  will  be  considered  in  the  order  in  which  they  were 
set  out. 

When  defendants  signed  the  letter  of  guaranty,  the 
Drake  Roofing  Company  was  not  indebted  to  the  plaintiff. 
The  advancements  were  made  by  the  bank  after  the  deliv- 
ery of  the  instrument  of  guaranty,  and  the  primary  question 
is,  was  notice  of  the  acceptance  of  the  guaranty 
2  necessary?     The  authorities   relating  to  this  ques- 

tion are  in  hopeless  conflict,  and,  although  some  of 
the  rules  are  fairly  well  settled,  there  is  a  want  of  harmony 
in  the  decisions  applying  them  to  special  circumstances. 
When  the  guaranty  is  a  letter  of  credit,  or  an  effort  to  be- 
come responsible  for  a  credit  that  may  or  may  not  be  given 
to  another,  at  the  option  of  the  party  to  whom  the  applica- 
tion for  credit  is  made,  the  decided  weight  of  authority  is 
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that  the  guarantor  must  within  a  reasonable  time  be  notified 
of  the  acceptance  of  the  guaranty.    But  they  differ  more  or 
loss  in  determining  what  is  a  guaranty  and  what  an  offer 
to  guaranty.     Two  very  satisfactory  and  conclusive  reasons 
are  given  for  this  general  rule.     The  first  is  that  the  so- 
called  guaranty  is  a  mere  offer  or  proposition,  and  is  not 
complete  until  the  party  making  the  offer  is  notified  of  its 
acceptance,  when  the  minds  of     the  parties  meet,  and  the 
contract  is  completed.     The  second  is  that  the  party  making 
the  offer  is  entitled  to  know  whether  or  not  his  offer  has 
l>een  accepted,  that  he  may  know  his  responsibility,  and  so 
regulate  his  course  of  conduct  toward  the  principal  debtor 
that    he    may    not    suffer    loss.     See,    as    supporting    the 
rule,    Edmonston    v,    Dralce,    5    Pet.    113     (8    L.     Ed. 
251)    Douglass    v.    Reynolds,    7    Pet.    113     (8    L.    Ed. 
026) ;  Lee  v.  Diclc,  10  Pet.  482  (9  L.  Ed.  503)  ;  Adams  v. 
Jones,  12  Pet.  207  (9  L.  Ed.  1058)  ;  Davis  v.  Wells,  104 
U.  S.  159  (2G  L.  Ed.  680)  ;Machine  Co.  v.  Richards,  115 
U.  S.  524  (6  Sup.  Ct.  173,  29  L.  Ed.  480)  ;  Claflin  v.  Briant, 
oS  Ga.  414 ;  Taylor  v.  McClnng,  2  Houst.  24 ;  Tuckerman 
V.  French,  7  Greenl.  115;  Kellogg  v,  Stochion,  29  Pa.  St. 
460;  Kincheloe  v.  Holmes^  7  B.  Mon.  5;  Allen  v.  Pihe,  3 
Cush.  238;  Mussey  v,  Rayner,  22  Pick.  223;  Ranhin  v. 
Childs,  9  Mo.  673 ;  May  field  v.  Wheeler,  37  Tex.  256 ;  Mc 
Collum  V.  Cushing,  22  Ark.  540;  Geiger  v.  Clark,  13  Cal. 
579 ;  Cooke  v.  Orne,  37  111.  186 ;  Oaks  r.  Weller,  13  Vt. 
106;  Sleadnian  i\  Guthrie,  4  Mete.  (Ky.)  147;  Kay  v.  Al- 
len, 9  Pa.  St.  320;  Beebe  v.  Dudley,  26  K  II.  249.     In 
Douglass  v.  Rowland,  24  Wend.  35,  Justice  Cowen  wrote 
an  elaborate  opinion  entirely  repudiating  the  doctrine  of 
notice  as  necessary  to  the  consummation  of  the  contract ;  but 
that  case  has  not  beien  generally  followed,   and  has  been 
doubted,  if  not  overruled,  by  Jackson  r.  Grisxvold^  4  Hill, 
522.     See,  also,  Beekman  v.  Ilale,  17  Johns,  140.     There 
are  a  few  cases  which  seem  to  hold  a  guaranty  relating  to  fu- 
ture advances  binding,  although  no  notice  of  acceptance  is 
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given  the  guarantor.  These  decisions  are  opposed  to  the 
great  weight  of  authority  ,and  we  are  not  inclined  to  follow 
them.  See  Whitney  v,  Groot,  24  Wend.  82 ;  Wright  v.  Grif- 
.fiih,  121  Ind.  478  (23  X.  E.  281,  6  L.  II.  A.  639)  ;  Banh 
V.  Coster's  Exs,  3  N.  Y.  203;  Lonsdale  v.  Bank,  18  Ohio, 
12G;  Yancey  v.  Brown,  3  Sneed,  89.  But  even  here  the 
conflict  is  more  in  the  application  of  principles  to  partic- 
ular facts  than  in  the  principles  themselves.  The  diffi- 
culty seems  to  be  in  distinguishing  between  an  absolute 
guaranty  and  a  mere  offer  to,  or  proposal  of,  guaranty.  In 
some  cases  it  is  held  that  notice  of  acceptance  must  be  given 
the  guarantor  even  though  his  promise  be  absolute  in  terms* 
Chief  Justice  Marshall  so  held  in  Russell  v.  Clarice's  Ex'rs^ 
7  Cranch,  69  (3  L.  Ed.  271).  Judge  Story  appears  to 
have  been  of  the  same  opinion.  See  Cremer  v,  Iligginson^ 
1  Mason,  323,  Fed  Cas.  No.  3383.  See,  also,  Allen  v.  Pih^, 
supra;  Talbot  v.  Gay,  18  Pick.  534;  and  Craft  v,  Isham, 
13  Conn.  28.  But  New  York  and  some  other  states  hold 
to  the  contrary.  See  cases  already  cited.  But  here,  again, 
the  conflict  seems  to  be  founded  primarily  on  the  construc- 
tion of  the  contract,  and  on  the  divergent  views  as  to  what 
constitutes  an  absolute  guaranty.  Conceding  for  the  pur- 
poses of  the  case  that  no  notice  of  acceptance  of  an  absolute 
guaranty  is  required,  and  holding,  as  we  do,  that  a  mere 
offer  or  proposal  of  guaranty  requires  notice  of  acceptance 
by  the  other  party,  we  are  to  determine  to  which  class  the 
instrument  in  suit  belongs.  The  best  statement  of  the  rule 
we  have  been  able  to  find  is  that  announced  in  Machine  Co. 
V.  Richards,  115  U.  S.  524  (6  Sup.  Ct.  Kep.  173,  29  L.  Ed. 
480),  where  Gray,  J.,  speaking  for  the  court,  says:  *'A 
contract  of  guaranty,  like  every  other  contract,  can  only  \ye 
made  by  the  mutual  assent  of  the  parties.  If  the  guarantx" 
is  signed  by  the  guarantor  at  the  request  of  the  other  party, 
or  if  the  latter's  agreement  to  accept  is  contemporaneous 
with  the  guaranty,  or  if  the  receipt  from  him  of  a  valuable 
consideration,  however  small,  is  acknowledged  in  the  guar- 
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anty,  the  mutual  assent  is  proved,  and  the  delivery  of  the 
guaranty  to  him,  or  for  his  use,  completes  the  contract.  But 
if  tlie  guaranty  is  signed  by  the  guarantor  without  any  i>re- 
vious  request  of  the  other  party,  and  in  his  absence,  for  no. 
consideration  moving  between  them,  except  future  advances 
to  be  made  to  the  principal  debtor,  the  guaranty  is,  in  legal 
effect,  an  offer  or  proposal  on  the  part  of  the  guarantor, 
needing  an  acceptance  by  the  other  party  to  complete  the 
contract.'^  See,  also,  De  Cremer  v,  Anderson,  113  Mich.  578 
(71  X.  W.  Rep.  1090).  The  case  at  bar  clearly  belongs 
to  the  latter  class  stated  by  Justice  Gray.  There  is  no  evi- 
<lence  of  any  request  from  plaintiff  to  defendant  guarantors, 
or  of  any  consideration  moving  from  it,  and  received  or 
acknowledged  by  them  at  the  time  they  signed  the  guaranty, 
or  that  credit  was  extended  the  Drake  Roofing  Company  at 

the  time  the  letter  of  guaranty  was  delivered.  In- 
3  deed,  it  clearly  appears  that  the  guaranty  was  not 

signed  at  the  request  of  plaintiff.  It  was  not  pres- 
ent, cither  by  agent  or  otherwise,  at  the  time  the  instrument 
was  executed ;  and  there  was  no  consideration  for  the  guar- 
anty, except  in  the  future  advances  to  be  made  to  the  roof- 
ing company.  Plaintiff  did  not  know  who  was  to  sign  the 
guaranty  until  it  was  delivered,  and  even  after  delivery 
it  was  not  bound  to  extend  credit  to  the  roofing  company. 
We  are  of  opinion  that  the  instrument  was  in  legal  ef- 
fect, a  mere  offer  of  guaranty,  requiring  notice  of  accept- 
ance to  bind  the  guarantors.  It  is  conceded  by  all  parties 
that  the  guaranty  is  a  collateral,  and  not  an  original,  prom- 
ise. Hence  we  have  no  occasion  to  determine  any  other 
question  than  that  already  decided.  If  the  guaranty  should  be 
construed  to  be  an  original  promise  on  the  part  of  the  defend- 
ants to  pay  for  any  goods  that  might  be  furnished  to  the 
Drake  Roofing  Company,  or  to  pay  any  advances  that  might 
be  made  to  it,  perhaps  the  delivery  of  the  goods  or  the  fur- 
nishing of  the  money  might  complete  the  contract,  under 
the  rule  announced  in  Bishop  Contracts,  sections  330-333. 


190  German  Sav.  Bank  v.  Koofing  Co.   [112  Iowa. 

But  no  such  contention  is  made  in  the  case.  The  waiver 
of  notice  found  in  the  guaranty  has  no  reference  to  the 
notice  of  acceptance. 

Appellee  contends,  however,  that  we  have  already 
committed  ourselves  to  the  New  York  rule,  and  cites  a  num- 
ber of  our  former  decisions  in  support  of  its  contention. 
This  claim  calls  for  a  review  of  some  of  our  previous  cases. 
In  Carman  v.  Elledge,  40  Iowa,  409,  one  Hampton  had  pur- 
chased a  cow  at  public  sale.  Carman,  the  seller,  refused 
to  deliver  her  on  Hampton's  credit  alone,  and  a  note  for  the 
purchase  price  was  drawn  np  and  signed  by  Hampton. 
Defendant  Elledge  made  an  order  on  Carman  to  let  Hamp- 
ton have  the  cow,  stating  in  the  order  that  he  would  sign 
the  note  with  Hampton.  Belying  on  defendant's  promise,^ 
Carman  delivered  the  cow,  but  Elledge  refused  to  sign  or 
pay  the  note.  In  that  case  we  approved  the  rule  hitherto 
announced  in  this  opinion,  but  held  that  the  instrument,, 
if  a  guaranty  at  all,  was  absolute  and  complete,  and  not  a 
mere  offer  or  proposal.  It  will  be  noticed  that  the  obliga- 
tion of  the  principal  debtor  in  that  case  was  complete  at 
the  time  the  order  was  written,  and  that  the  acceptance  of 
the  order  and  the  delivery  of  the  animal  were  contempo- 
raneous. That  case  is  an  authority  for  the  rule  wc  have  just 
announced.  In  Case  v.  Howard,  41  lovra,  479,  plaintiff 
sold  one  Hills  a  bill  of  goods  on  the  faith  and  credit  of  a 
writing  signed  by  defendant,  as  follov>*s:  "lAfr.  Hills  wish- 
ing to  prchase  one  case  of  tobacco  on  credit,  I  hereby  agree 
to  see  the  same  paid  for  in  four  months,  should  said  pur- 
chase be  made."  Ilecognizing  the  rule  in  the  Carman  Case, 
we  said,  speaking  through  Day,  J.:  *^The  guaranty  in  this 
case  was  absolute."  This  is  all  that  is  said  regarding  that 
point.  That  it  was  not  regarded  as  controlling  clearly  ap- 
pears from  what  follows.  The  opinion  then  recites  that, 
when  Hills  returned  from  making  his  purchase  he  exhib- 
ited a  bill  showing  the  purchase  of  the  tobacco  on  credit  of 
four  months,  and  a  settlement  of  the  same  by  note.  This 
was  held  to  be  notice  to  the  defendant  that  the  condition  on 
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iW'bicli  lie  had  agreed  to  become  liable  bad  been  performed. 
This  case  is  in  line  with  all  the  authorities  which  hold 
that  the  notice  need  not  be  in  any  particular  form,  nor  need 
it  come  from  the  guarantee  himself.  Knowledge,  no  matter 
how  acquired,  is  held  to  be  notice,  and  it  may  be  inferred 
from  facts  and  circumstances  warranting  such  a  conclusion. 
See  Adams  v.  Jones,  siipra.  Bascom  v.  Smith,  164  Mass. 
61  (41  ]Sr.  E.  Rep.  130)  ;  Bishop  v.  Eaton,  161  Mass.  496 
(37  K  E.  Rep.  665,  42  Am  St.  Rep.  437) ;  Oahs  v.  Welter, 
16  Vt.  63;  Banh  v.  Carpenter,  41  Iowa,  518.  These  cases 
are  the  only  ones  on  which  appellee  relies,  and  we  have  seen 
that  they  do  not  support  the  rule  contended  for  by  it.  There 
are  some  other  cases  to  which  it  is  well  to  call  attention.  In 
Case  V,  Lose,  28  Iowa,  527,  the  rule  of  Lee  v.  Dick,  10  Pet. 
482  (  9  L.  Ed.  503),  and  the  statement  of  the  principle 
in  2  Parson  Contract,  p.  13,  note  "d,"  was  approved ;  and  al- 
though the  instrument  sued  on  in  that  case  was  held  not  to 
be  a  promise,  yet  it  was  said  that,  if  it  had  been,  defendant 
was  not  bound,  because  not  notified  of  its  acceptance.  In 
Farwell  v.  Sully,  38  Iowa,  387,  the  necessity  of  notice  of  ac- 
ceptance of  a  guaranty  and  of  future  advances  was  recog- 
nized. In  Crittenden  v.  Steele,  3  G.  Greene,  538,  the  prom- 
ise was  held  original,  and  not  collateral,  and  it  was  said  that 
no  notice  of  acceptance  was  required.  But  the  case  really 
turned  on  defects  in  the  pleadings.  In  Bank  v.  Carpenter, 
41  Iowa,  523 — a  case  decided  the  next  day  after  the  Howard 
opinion  was  filed — we  said:  "On  this  subject  of  notice  of 
acceptance  of  guaranty  there  is  considerable  conflict  in  the 
authorities,  and  upon  this  particular  point  especially,  which, 
however,  wo  will  not  undertake  to  reconcile  or  determine 
between  tlie  conflicting  cases,  since  it  follows  that  if  the 
course  of  dealing  between  the  parties  immediately  follow- 
ing the  making  of  the  guaranty,  together  with  all  the  con- 
xiecting  circumstances,  is  suflScient  to  justify  a  finding  that 
defendants  had  notice  that  plaintiff  was  relying  on  the  guar- 
ty  in  making  the  advances,"  etc.  This  statement  is  quite 
conclusive  of  the  proposition  that  the  court  had  the  day  be- 
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fore  held  in  the  Howard  Case — that  no  notice  was  neces- 
sary. In  Scrlhner  v.  Rutlierford,  G5  Iowa,  551,  it  is  held, 
in  effect,  that  a  mere  offer  of  guaranty  mnst  be  accepted, 
and  notice  thereof  given  the  guarantor.  We  are  therefore 
committed  to  the  rule  that  a  mere  offer  or  proposal  of  guar- 
anty is  not  a  complete  contract  until  notice  of  acceptance 
tliereof  is  given  the  guarantor.  That  is  the  rule  we  have  now 
reaffirmed,  and,  applying  the  rule  by  which  to  determine 
whether  or  not  the  promise  in  this  case  was  absolute,  we 
find  that  it  was  a  mere  offer  or  proposal,  and  that,  as  de- 
fendants had  no  notice  or  knowledge  of  its  acceptance,  it 
was  not  binding  on  them. 

II.     When  a  guaranty  is  continuing,  and  is  unlimited 

in  amount,  and  the  amount  for  which  the  guarantor  may  be 

held  responsible  is  subject  to  change,  notice  of  advancements 

made  and  of  the  amount  duo  when  all  the  transac- 

4  tions  are  closed  is  generally  held  to  be  necessary. 
Machine  Co.  v.  Mills,  55  Iowa,  543 ;  Manufacturing 

Co,  V.  Littler,  5G  Iowa,  601.  In  the  instant  case  the  amount 
of  defendants'  liability  is  fixed  by  the  instrument  itself, 
and  the  promise  is  such  that  notice  of  advancements  made 
from  time  to  time  may  well  be  said  to  have  been  waived. 
But,  aside  from  this,  the  evidence  shows  that  the  Drake 
Hoofing  Company  was  insolvent  from  the  time  of  the  mak- 
ing of  the  guaranty  down  to  the  commencement  of  this  suit. 
That  fact  alone  is  sufficient  excuse  for  not  giving  notice  of 
the  advancements,  or  of  the  state  of  the  account  at  the  time 
the  guaranty  expired  by  limitation  of  time.  Manufacturing 
Co.  V.  ^YelcK  10  How.  473  (13  L.  Ed.  497).    De- 

5  mand  and  notice  of  non-payment  were  not  essential 
to  recovery.    Claflin  v  Reese,  54  Iowa,  544;  Roda- 

haugh  v.  Pitkin,  46  Iowa,  544 ;  Banh  v,  Gaylord,  34  Iowa, 
246.  For  the  error  pointed  out,  the  judgment  of  the  district 
court  is  reversed. 

Graxger^  C.  J.,  not  sitting. 
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W.  O.  Bacon^  Trustee  of  Estey  &  Camp,  v.  W.  J.  Cabr  and 
Charles  S.  Br^vdsiiaw^  Receiver,  Appellants. 

Landlord's  Lien:  exempt  property  abandoned  by  tenant.  Cod6. 
section  2992,  provides  that  a  landlord  shall  have  a  lien  on  the 
tenant's  personal  property  kept  or  used  on  the  premises  during 
the  term,  and  not  exempt  from  execution.  Held,  that  where 
exempt    property    was    left    on    the    premises    by    the    tenant 

1  at  the  end  of  his  term,  the  landlord  acquired  no  lien  thereon, 
since  his  right  to  a  lien  terminated  with  the  tenancy,  and  th« 
exemption  continued  up  to  that  time,  and  the  property  was  not 
kept  or  used  on  the  premises  after  their  surrender,  within  such, 
section. 

Same.  Where  a  tenant  on  the  termination  of  his  tenancy,  leaves 
on  the  premises  exempt  mortgaged  chattels,  and  writes  the 
mortgagees,  residing  at  a  distance,  that  he  cann.ot  satisfy  the 
mortgage,  and  offering  to  assist  them  in  disposing  of  the  prop- 

2  erty,  the  letter  amounts  to  such  a  surrender  of  the  property  to 
the  mortgagees  as  will  prevent  the  landlord  from  ac.quiring  a 
lien  for  rent 

Appeal  from  Folic  District  Court. — Hon.   S.   F.   Prouty^ 

Judge. 

Tuesday,  October  16,  1900. 

Action  upon  an  agreed  statement  of  facts  to  deter- 
mine priority  of  liens.  Judgment  for  plaintiff.  Defendants 
4ippeal. — Affirmed. 

Charles  S.  Bradshaw  for  appellants. 
Dale  S  Allen  for  appellee. 

Sherwin,  J. — ^W.  J.  Carr  purchased  of  Estey  &  Camp 
a  piano,  and  gave  them  a  mortgage  thereon  for  the  pur- 
chase price.  The  piano  was  afterwards  kept  and  used  upon 
premises  leased  hy  Carr  of  the  defendant  Bradshaw,  and 
situated  in  Dickinson  county,  this  state.     On  the  twenty- 
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third  of  August,   1898,  Carr  abandoned  the  leased  prem- 
ises and  declared  his  intention  to  remove  to  Omaha,  Neb.^ 
where  he  did  thereafter  locate.     Appellant  concedes 

1  that  the  piano,  when  taken  upon  the  leased  premises^ 
and  up  to  the  time  of  their  abandonment  by  Carr^ 

was  exempt  to  him,  but  contends  that  after  such  abandon- 
ment it  ceased  to  be  exempt  and  was  subject  to  landlord's 
attaohnaent  for  unpaid  rent,  under  the  statute.  With  this 
view  we  cannot  concur.  The  mortgage  was  for  the  purchase 
priee  of  property  which  became  exempt  the  moment  it  was 
delivered  to  the  purchaser.  It  was  not  taken  on  to  the 
leased  premises  until  some  time  after  the  lease  was  executed^ 
and  after  the  tenant  had  gone  into  possession.     On 

2  the  day  that  the  premises  were  abandoned,  Mr.  Carr 
wrote  Estey  &  Camp  that  he  was  unable  to  pay  for  the  in- 
strument, and  offered  to  assist  them  in  makinsr  disposition 
thereof;  and  it  may  fairly  be  said  that  by  this  act  he  sur- 
rendered all  claim  thereto,  and  left  it  on  the  premises  for 
Estey  &  Camp.  If  this  be  true,  we  think  the  lien  of  the 
landlord  never  attached  to  it.  Up  to  the  very  moment  he 
left,  the  property  was  exempt,  and  no  lien  could  attach. 
Estey  &  Camp  were  in  Chicago,  and  he  could  not  personally 
surrender  to  them  possession  of  the  piano,  or  do  more  than 
He  did  by  his  letter.  After  abandonment  of  the  premises^ 
he  certainly  did  not  keep  or  use  it  thereon.  The  landlord's 
lien  is  created  only  by  virtue  of  the  tenancy.  The  ten- 
ancy ceasing  at  the  time  it  is  claimed  the  exemption  was 
removed,  the  lien  of  the  landlord  could  not  be  created,  even 
if  it  were  proved  that  Carr  was  about  to  leave  the  state* 
The  judgment  of  the  district  court  is  affirmed. 

Granger,  C.  J.,  not  sitting. 
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The  State  of  Iowa  v.  Theodore  Bertocii,  Appellant 

Murder  by  Po(8*n:  wnx  fot  sustain  mubdbb  in  second  degree 
CONVICTION.  Where  an  indictment  charged  defendant  with 
poisoning  deceased,  a  conviction  of  murder  in  the  second  degree 

.  1  cannot  be  sustained,  since  under  Code,  section  4728,  making 
all  murders  perpetrated  by  means  of  poison  murdeif  in  the  first 
degree,  defendant  was  either  guilty  of  murder  in  the  first  de- 
gree or  not  guilty  at  all. 

Conviction  for  murder:  Evidence  insufficient.  Defendant  lived  at 
deceased's  house,  and  had  sustained  improper  relations  with 
deceased's  wife.  Defendant  and  deceased  had  often  Quarreled, 
and  some  considerable  time  prior  to  the  latter's  death  defend- 
ant had  brought  a  box  of  rat  poison  to  the  house  saying  that 

2  he  wanted  to  poison  rats  with  it  Deceased  died  of  arsenic 
poisoning.  One  witness  testified  that  she  had  seen  defendant 
and  deceased's  wife  putting  up  blackberries,  which  they  put 

3  into  jars  and  carried  into  the  cellar.  Deceased's  son  testified 
to  having  been  directed  by  his  mother  to  bring  some  fruit  from 
the  cellar,  and  that  he  brought  a  glass  which  his  mother  told 
him  had  poison  in  it,  and  which  he  later  returned  to  the  cellar 
at  her  direction.  Particles  of  arsenic  were  subsequently  found 
on  the  sides  and  bottom  of  a  Jar  taken  from  deceased's  house, 
but  there  was  no  evidence  that  this  jar  was  like  any  of  those 
into  which  the  blackberries  had  been  put,  nor  that  it  was  like 
any  of  those  brought  from  the  cellar.  There  was  no  evidence 
that  deceased  ever  partook  of  its  contents,  nor  that  defendant 
had  anything  to  do  with  putting  the  poison  into  the  fruit  or 
giving  it  to  deceased.  Held,  not  sufficient  to  sustain  a  convic^ 
tion  for  the  murder  of  the  deceased. 
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Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Tuesday,  Octobeb  16,  1900. 

The  indictment  in  this  case  charges,  in  substance,  thaf 
AH  the  thirteenth  day  of  September,  1897,  the  defendant, 
•Theodore  Bertoeh,  and  one  Ernestine  Bertoch,  who  is  jointly 
indicted  with  the  defendant  now  on  trial;  willfully,  unlaw- 
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fully,  deliberately,  feloniously,  premeditatly,  and  of  malice 
aforethought,  and  with  the  specific  intent  to  take  the  life 
of  a  certain  one  Charles  Selhusen,  did  mix  and  mingle  a 
certain  deadly  poison,  called  "arsenic,"  in  certain  berries, 
which  had  been  and  were  prepared  for  the  use  of,  and  to  be 
eaten  and  drunk  by  hiiti,  the  said  Charles  Selhusen;  that 
the  said  Theodore  Bertoch  and  Ernestine  Bertoch  knew  that 
said  arsenic  was  a  deadly  poison,  and  that  the  said  berries 
with  whicH  said  deadly  poison  was  mixed  and  mingled  were 
then  and  there  provided  for  the  use  of,  and  to  be  eaten  and 
driink  by  him,  the  said  Charles  Selhusen,  with  the  intent 
on  the  part  of  the  said  defendants  to  take  the  life  of  the 
said  Charles  Selhusen,  and  from  the  eating  and  drinking 
of  which  the  said  Charles  Selhusen  died  on  the  seventeenth 
day  of  September,  1897.  The  second  count  of  this  indict- 
ment is,  in  substance,  the  same  as  the  first,  with  the  excep- 
tion that  it  says  that  the  death  of  Charles  Selhusen  was 
caused  by  poison  prepared  and  given  to  him  by  the  defend- 
ants, and  that  said  poison  was  arsenic  and  certain  deadly 
poison  to  the  grand  jury  unknown,  and  that  said  poison 
was  given  to  him  with  the  intent  on  the  part  of  the  said  de- 
fendants to  take  the  life  of  the  said  Selhusen,  and  that  from 
the  effects  of  the  poison  so  administered  the  said  Charles 
Selhusen  died  on  the  seventeenth  day  of  September,  1897, 
The  defendant  Theodore  Bertoch  pleaded  not  guilty,  was 
separately  tried,  and  a  verdict  as  follows  returned  against 
liim:  '*We,  the  jury,  find  the  defendant  Theodore  Bertoch 
guilty  of  murder  in  the  second  degree."  Judgment  of  im- 
prisonment in  the  penitentiary  "for  the  term  of  his  natural 
life"  was  rendered  on  the  verdict.  Defendant  appeals. — 
Reversed, 

F.  W.  Ellis  and  L.  A.  Ellis  for  appellant. 

Milton  Remley,  Attorney  General ;  Charles  A.  Van 
Vleck,  Assistant  Attorney  General;  J.  S.  Darling,  and  (?. 
H.  George  for  the  state. 
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Given,  J. — I.  Our  opinion  announced  on  the  former 
submission  of  this  case  (80  N.  W.  Eep.  378)*  contained 
the  following : 

"The  court  gave  the  following,  among  other  instruc- 
tions: '(1)  The  indictment  in  this  case  charges  that  the 
life  of  one  Charles  Selhusen  was  taken  by  having  poison  ad- 
ministered to  him  by  the  defendant,  and  that  said  poison  was 
so  given  to  the  said  Selhusen  with  the  intent  to  take  his  life. 
Under  the  charge  in  this  indictment,  the  defendant  mfty  be 
convicted,  the  evidence  warranting,  of  either  one  of  the 
following  grades  of  homicide:  Murder  in  the  first  degree, 
murder  in  the  second  degree/  '(8)  If  you  have  any  rea- 
sonable doubt  of  the  degree  of  the  murder  of  which' the  de- 
fendant is  guilty,  if  guilty  at  all,  you  should  only  convict 
of  such  offense  as  you  have  no  reasonable  doubt  of  his  guilt/ 
The  jury  was  further  instructed  as  to  the  elements  of  mur- 
der in  the  first  and  in  the  second  degrees,  and  was  told  that 
the  distinctive  difference  is  that  in  the  second  degree  it  need 
not  be  shown  that  the  murder  was  with  deliberate,  premedi- 
tated purpose  to  kill,  while  in  the  first  degree  deliberate,  pre- 
meditated intent  to  take  life  must  be  shown.  The  jury  was 
also  instructed:  'If  you  find  the  defendant  not  guilty  of 
murder  in  the  first  degree,  you  will  proceed  to  determine 
whether  he  is  guilty  of  murder  in  the  second  degree.' 
1  Of  these  instructions  the  defendant  complains,  and 

insists  that  under  the  indictment  he  cannot  be  con- 
victed of  murder  in  the  second  degree,  that  there  is  no  evi- 
dence to  sustain  the  finding  of  guilt  in  the  second  degree, 
and  that  under  the  evidence  he  is  either  guilty  in  the  first 
degree  or  not  guilty.  It  is  claimed  on  behalf  of  the  state 
that  under  the  statute  and  this  indictment  a  conviction  can 
be  had  in  the  second  degree,  that  under  the  statute  the  jury 
was  required  to  determine  the  degree,  and  that  the  instruc- 
tions complained  of  were  not  prejudicial  to  the  defendant. 

"The  first  question  to  be  considered  is  whether,  under 
a  charge   of  murder — that  is,   of  killing   a  human   beinje: 

•Tbif  it  not  officially  reported.— Rhportbr. 
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"with  BBftlijee  afdrethwghk— rperpetrated  bj  means  of  poisou, 
the  aceused  may  be  cpixyicted  of  murder  in  the  second  de- 
gree;  or,  in  other  words,  whether  there  are  degrees  in  mnr^ 
der  pecpetrited  bj  means. of  poison.  Our  statute  provides 
as  follows: 

"  'See.  4727.  Murder.  Whoever  kills  any  human  be- 
ing with  malice  afolrethought,  either  express  or  implied, 
is  guilty  of  murder. 

"  'Sec  4728.  First  D^ree.  All  murder  which  is  per- 
petrated by  means  of  poison,  or  lying  in  wait,  or  any  other 
Jcind  of  willftd,  deliberate  ;and  premeditated  killing,  or 
which  is  committed  in  the  pefpetration  or  attempt  to  perpe- 
triate  any  arson,  rape,  robbery,  mayhem  or  burglary,  is  mur- 
der in  the  first  degree,  and  shall  be  punished  with  death,  or 
Imprisonment  for  life  at  hard  labor  in  the  penitentiary,  as 
determined  by  the  jury,  or  by  the  court  if  the  defendant 
pleads  guilty. 

"  'Sec.  4729.  Second  Degree.  Whoever  contmiits  muN 
der  otherwise  than  as  set  forth  in  the  preceding  section  is 
guilty  of  murder  of  the  second  degree,  and  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for  life,  or  for  $, 
term  of  not  less  than  ten  years.' 

"The  only  authority  cited  that  sustains  the  claim 
that  in  this  case  a  conviction  could  be  had  in  the  second 
degree  is  State  v,  Dowd,  19  Conn.  388,  wherein  it  is  held, 
under  statutes  similar  to  ours,  that,  on  an  indictment  for 
murder  perpetrated  by  means  of  poison,  the  jury  might 
find  the  accused  guilty  of  murder  in  the  second  degr^**:  In 
that  case  the  court  said:  'In  most  of  the  cases  mentioned 
in  the  statute  as  constituting  the  crime  of  murder  in  the 
first  degree,  the  lesser  crime  is  manifestly  included.  Thus, 
if  the  charge  were  that  the  murder  was  committed  by  the 
iieeupcd  while  lying  in  wait,  the  jury  might  find  that  it  was 
not  so  committed,  and  convict  him  only  of  the  lesser  offense. 
So,  if  it  were  averred  that  the  act  was  done  by  him  while 
attempting  to  commit  the  crime  of  arson  or  rape,  the  jurjr 
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mi^t  find  tbftt  part  of  tbe  charge  untrue,  and  still  convict 
the  prisoner  of  murder  in  the  aecond  degree.  Now,  if  the 
same  rule  applies  to  a  case  where  the  charge  is  for  murder 
by  poisoning,  then  the  conviction  in  this  case  was  legal. 
The  language  of  the  statute  strongly  favors  such  a  construc- 
tion. It  provides  that  murder  perpetrated  by  means  of 
poison,  or  by  lying  in  wait,  or  by  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing,  shall  be  murder  in 
the  first  degree ;  thereby  implying  that  in  all  cases  the  crime 
must  be  the  result  of  a  willful,  deliberate,  and  premeditated 
act.  Hence,  if  any  case  can  be  supposed  where  murder  may 
be  committed  by  means  of  poison,  and  not  be  the  result  of 
such  an  act,  then  a  conviction  of  murder  in  the  second  degree 
may  be  legal.  And  we  do  not  feel  ourselves  authorized  to 
say  that  the  case  under  consideration  might  not  have  been 
one  of  that  description,  and  consequently,  that  the  verdict  is 
not  right.  Indeed,  we  are  rather  inclined  to  consider  such 
the  fair  construction  of  the  statute,  especially  as  it  is  a 
highly  penal  one,  and  such  construction  operates  against  the 
greater  srvorily.'  The  statute  specifically  declares  that  all 
murder — that  is,  the  killing  of  a  human  being  with  malice 
aforethought — perpetrated  by  means  of  poison  is  murder  in 
the  first  degree,  thus  fixing  the  one  and  only  degree  of  mur- 
der perpetrated  by  means  of  poison.  We  cannot  conceive 
of  a  case  where  murder  thus  committed  can  be  other  than 
of  the  first  degree.  Such  a  killing  is  not  only  with  malice 
aforethought,  but  is  by  statute  declared  to  be  willful,  delib- 
erate, and  premeditated,  because,  in  the  very  nature  of  the 
act  it  must  be  so.  It  is  impossible  that  one  can  with  malice 
aforethought  take  the  life  of  another  by  means  of  poison 
without  doing  so  willfully,  deliberately  and,  and  premedi- 
tately.  It  is  not  suggested  in  State  v.  Dowd  how  such  a  case 
can  be  murder  in  the  second  degree.  When  the  charge  is  of 
murder  by  lying  in  wait,  or  other  willful,  deliberate,  and 
premeditated  killing,  or  in  the  commission  of  any  of  the 
other  crimes  named,  we  have  quite  a  different  case,  as  in 
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those  cases  there  may  be  murder  without  the  aggravating  cir- 
cumstances. One  convicted  of  murder  by  lying  in  wait  is 
guilty  in  the  first  degree,  but,  if  he  conimitted  the  murder 
without  lying  in  wait  he  is  guilty  in  a  less  degree.  His 
guilt  of  murder  does  not  depend  upon  his  lying  i;j  wait,  but 
simply  the  degree  of  his  guilt,  and  so  as  to  the  other  offenses 
named  in  section  4728.  In  those  cases  there  may  be  guilt 
of  murder  without  the  aggravating  circumstances  that  fix 
the  degree,  but  in  murder  perpetrated  by  means  of  poison 
there  is  but  one  degree,  and  the  crime  either  exists  in  that 
degree  or  not  at  all.  There  being  but  one  degree  of  the 
crime  charged,  the  statutes  and  decisions  as  to  cases  consist- 
ing  of  different  degrees  do  not  apply.  In  such  case  there  is 
no  issue  as  to  degree,  and  no  degree  to  be  determined  by 
the  jury.  Bobbins  v.  State,  8  Ohio  St,  132,  is  not  in  point. 
In  that  case  the  conviction  was  of  the  first  degree,  and  the 
principal  question  discussed  is  whether,  in  cases  of  mur- 
der by  means  of  poison,  there  must  have  been  an  inten- 
tion to  take  life — a  question  not  involved  in  this  case.  In 
State  V.  Wells,  61  Iowa,  630,  the  conviction  was  in  the  first 
degree,  and  the  question  under  consideration  was  not  passed 
upon,  nor  was  State  v.  Dowd  approved.  The  question  there 
considered  was  whether  an  intent  to  kill  must  be  proven. 
It  follows  from  what  we  have  said  that  there  can  be  no 
state  of  the  evidence  that  will  warrant  the  defendant's  con- 
viction in  the  second  degree.  lie  is  either  guilty  in  the  first 
degree  or  he  is  not  guilty  of  murder.  In  State  v.  Cater,  lOO 
Iowa,  502,  we  held  that  the  statute  requiring  the  jury  to 
find  as  to  the  degree  docs  no  apply  where  the  facts  show 
that  the  defendant  is  either  guilty  of  the  crime  charged  or 
is  innocent  of  any  offense.  See,  also.  State  v.  Smith,  102 
Iowa,  657,  and  State  v.  Van  Tassel,  103  Iowa,  9.  Whether 
the  defendant  may  be  tried,  under  this  indictment,  for  man- 
slaughter, has  not  been  argued,  and  is  not  decided.'^ 

We  further  held  on  that  submission  that  this  error  in 
the  instruction  was  prejudicial  to  the  defendant.   Justices 
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Waterman  and  Ladd  dissenting  as  to  that  conclusion.  On 
the  petition  of  the  state,  rehearing  was  granted  that  wo 
might,  aided  by  further  argument,  review  our  conclusions 
upon  these  points,  and,  if  necessary,  consider  other  errors^ 
assigned  and  argued. 

We  have  again  considered  the  case  with  the  care  which 
its  importance  demands,  and  are  united  in  the  opinion  that 
the  instruction  was  erroneous  in  the  respect  complained  of, 
but  we  are  equally  divided  as  to  whether  the  error  was  pre- 
judicial to  the  defendant,  and  therefore,  under  the  law^ 
the  giving-  of  said  instruction  stands  affirmed,  as  being 
without  prejudice  to  the  defendant.  This  renders  it  neces- 
sary that  we  now  consider  the  other  errors  assigned  and  ar- 
gued on  behalf  of  the  defendant.  ,   . 

II.  It  is  contended  on  behalf  of  the  defendant  that 
the  verdict  is  not  warranted  by  the  evidence,  and  that,. 
therefore,  the  court  erred  in  not  sustaining  his  motion  for 
a  new  trial  on  that  ground.  "The  rule  in  such  cases  is 
different  from  that  applied  in  civil  cases.  This 
2  court,  though  proceeding  carefully   and  cautiously,, 

will  interfere  in  criminal  cases  more  readily  than 
in  civil.  We  will  not,  in  a  criminal  case,  support  a  verdict 
if  it  be  against  the  clear  weight  of  the  evidence."  State  v. 
Wise,  83  Iowa,  599,  and  cases  therein  cited.  It  is  a  fa- 
miliar rule  that  if,  upon  all  the  evidence,  a  reasonable 
doubt  exists  as  to  the  guilt  of  the  accused,  that  doubt  must 
be  resolved  in  his  favor,  and  he  acquitted.  Unless,  upon 
all  of  the  evidence,  it  is  so  proven  that  the  death  of  Charles 
Selhusen  was  caused  by  poison,  the  defendant  should  have 
been  acquitted.  There  is  no  question  as  to  the  death  of 
Charles  Selhusen,  and  the  evidence  as  to  the  cause  of  bis 
death  is  substantially  as  follows:  On  Sunday  morning, 
September  12,  1897,  Selhusen  received  some  injuries  when 
alighting  from  a  standing  engine  in  the  roundhouse  where 
he  was  empolyed,  by  stepping  on  something  that  turned 
under  his  foot  and  threw  him  against  the  engine.     Not- 
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ivithstanding  the  injury,  he  walked  home,  and  was  up  and 
about  until  Monday  afternoon,  September  13th,  when  ho 
was  taken  ill  and  went  to  bed.  He  had  made  but  little 
complaint  as  to  the  injury,  and  only  of  pain  in  the  foot  and 
ankle.  He  continued  ill  until  Thursday,  September  16th, 
when  he  died  and  was  buried  on  the  19th.  The  witnesses 
who  were  present  during  his  illness  all  agree  that  he  was 
very  ill,  wanted  to  vomit  all  the  time,  was  thirsty,  and 
eomplained  of  distress  in  the  stomach  and  pain  in  the  liver. 
On  Tuesday,  the  fourteenth,  Mrs.  Kettlehut  and  Mrs.  Sel- 
husen  went  for  Dr.  Gruber,  who  took  charge  of  the  case  up 
to  Wednesday  evening,  when  he  was  replaced  by  Dr.  Fair- 
child.  Dr.  Gruber  says  that  he  discovered  no  injury  ex- 
cept to  the  foot;  that  the  patient  drank  water,,  but  could 
not  retain  it ;  and  that  "from  the  symptoms  I  could  not  get 
it  clear  in  mind  just  what  was  the  matter  with  him; 
it  was  somewhat  mixed  up,  because  of  the  injury."  Dr. 
Fairchild  says:  "Found  a  failure  of  the  normal  action  of 
the  vital  organs.  Ascertained  he  had  been  vomiting,  purg- 
ing, and  complaining  of  pain  in  abdominal  region.  They 
said  he  had  passed  considerable  blood  from  the  bowels,  and 
vomited  blood.  In  the  death  certificate  the  cause  of  death 
was  given  as  hemorrhage.  He  complained  of  tenderness 
in  his  abdomen.  Judging  from  the  symptoms  and  history 
of  the  case  it  might  have  been  caused  by  internal  trouble. 
I  discovered  no  injury  that  would  produce  those  symptoms. 
It  frequently  happens  where  death  ensues  that  no  cause  is 
found."  In  preparing  the  body  for  burial,  an  embalming 
fluid  containing  about  15  grains  of  arsenious  acid  to  the 
ounce  was  injected  into  the  body.  On  December  27,  1897, 
the  body  was  taken  up  and  an  autopsy  performed  thereon 
by  Drs.  Famsworth  and  Kellogg,  and  Skelly.  They  removed 
"the  stomach,  kidneys,  liver,  brain,  parts  of  the  small  in- 
testines, and  part  of  the  spinal  cord,  and  placed  each  in  a 
separate  clean  bottle,  and  corked  them."  These,  wilh  about 
a  half  pint  of  embalming  fluid  of  the  kind  that  had  been 
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xtsed,  were  delivered  to  Prof.  Maeej,  state  chemiat^  for  e(x- 
iuninaiion.  Dr.  Famsworch  testifies:  "The  stomach  was 
'toipty  and  well  preserved.  There  were  marks  of  severe 
iuilammation  of  the  mucous  membrane.  It  was  raised  in 
patches  and  softened  like  what  we  call  fatty  degeneration. 
It  was  of  a  reddish  cherry  hue.  I  heard  the  testimony  of 
Drs.  Gruber  and  Fairchild  and  Mrs.  Kettlehut.  From  the 
condition  we  found  the  stomach,  and  having  seen  crystals 
of  arsenic  in  the  stomach,  I  should  say  he  died  with  arseni- 
cal poisoning."  Dr.  Kellogg  testifies  to  the  same  condition 
of  the  stomach,  and  says:  "There  were  some  crystals,  in 
my  opinion,  that  were  arsenic  They  could  not  have  been 
produced  from  embalming  fluid  injected  into  the  body. 
Inflammation  could  not  have  been  produced  there  after 
deah.  It  is  my  opinion  that  the  man  died  from  arsenic 
poisoning.  Dr.  Skelly  gives  it  as  his  opinion  that  the  man 
died  from  some  irritant  poison  in  the  system;  that  the 
symptoms  point  to  arsenic.  Prof.  Macey's  testimony, 
as  set  out  in  appellant's  abstract,  shows  that  he 
analyzed  the  contents  of  the  bottles  brought  to  him 
by  Dr.  Skelly.  He  says:  "I  found  arsenic  salts  in  the 
embalming  fluid.  In  the  stomach  I  found,  on  the  inner 
walls,  crystals  of  arsenious  oxide.  The  stomach  showed 
inflammation  caused  during  life,  and  fatty  degeneration. 
The  crystals  I  found  could  not  have  been  deposited  there 
by  embalming  fluid.  I  have  made  an  analysis  of  rough 
on  rats  and  rat  poison.  Q.  What  is  the  poisonous  in- 
gredient of  rat  poison?  (Objected  to  as  calling  for  incom- 
petent, immaterial,  and  irrelevant  testimony.  Overruled. 
Defense  excepts.)  A.  Both  have  arsenic  in  form  the  same 
as  these  crystals  that  I  found  in  the  stomach.  I  received 
the  jar  which  you  see  here  by  the  U.  S.  Express,  sealed.  I 
analyzed  the  contents  of  the  jar.  To  the  bottom,  inside,  and 
sides  of  the  jar  adhered  some  dry  material,  in  which  I  found 
arsenic  in  a  small  quantity."  He  further  says  that  embalm- 
ing fluid  containing  arsenic  injected  into  a  cadaver  would 
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be  absorbed  and  permeate  through  the  entire  cadaver  after 
three  months'  time,  and  would  probably  be  found  in  all 
parts  save  the  bony  tissues,  and  that  in  the  embalming  fluid 
which  he  examined  he  found  30  grains  of  arsenic  to  the 
ounce,  "expressed  as  arsenious  oxide.*'  In  appellee's  addi- 
tional abstract,  that  is  not  denied,  it  is  shown  that  he 
testified  that  he  found  in  the  brain  1  7-10  grains  of 
arsenic,  3  grains  in  the  liver,  2  31-100  grains  in  the  stomachy 
80-100  grain  in  the  kidneys,  a  small  quantity  in  the  spinal 
cord,  and  a  small  quantity  in  the  small  intestine;  that  he 
found  no  zinc  in  the  brain,  a  small  quantity  in  the  liver,  a 
small  quantity  in  the  stomach,  a  small  quantity  in  the 
kidneys,  each  too  small  to  determine,  and  none  in  the  spinal 
cord  or  intestines.  He  says  the  embalming  fluid  contained 
about  equal  parts  of  arsenic  salts  and  zinc  salts.  He  further 
says  the  stomach  showed  evidence  of  inflammation  and  fatty 
degeneration,  and  that  the  crystals  of  arsenic  found  in  the 
§tomach  could  not  come  from  the  embalming  fluid,  *1)e- 
cause  the  arsenic  in  the  embalming  fluid  was  in  a  soluble 
form,  and  would  pass  through  the  walls  of  the  stomach,  and 
leave  no  crystals  behind.  The  crystals,  such  as  I  found  in 
the  stomach,  is  the  same  kind  of  arsenic  that  is  used  in 
rat  poison."  If  it  were  not  for  the  fact  that  embalminc^ 
fluid  containing  arsenic  was  injected  into  the  body  after 
death,  the  conclusion  would  be  irresistible  that  the  death 
was  caused  by  arsenic.  The  condition  of  the  stomach  pre- 
cludes the  conclusion  that  the  arsenic  found  therein  camir 
from  the  embalming  fluid.  The  inflammation  and  fatty 
degeneration  in  the  stomach  that  must  have  ensued  before 
the  death  were  such  as  would  exist  from  taking  arsenic  into 
the  stomach  during  life,  but  would  not  from  arsenic  injected 
after  death.  Again  Prof.  Macey  says:  "The  crystals  of 
arsenic  that  I  found  in  the  stomach  could  not  come  from  the 
embalming  fluid,"  and  gives  the  reasons  therefor.  The  jury 
was  warranted  in  finding  that  the  deceased  came  to  hi^^ 
death  because  of  arsenic  poisoning. 
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III.  Accepting  it  as  established  that  the  death  of 
the  deceased  was  caused  by  arsenic  poisoning,  we  inquire 
whether  it  is  shown  to  have  been  feloniously  administered, 
and,  if  so,  whether  this  defendant  was  concerned  therein. 

The  claims  on  behalf  of  the  state  are  these:  That 
3  because  of   illicit   relations   and   affections   existing 

between  this  defendant  and  Mrs.  Selhusen,  and  a 
purpose  on  their  part  to  get  the  property  of  the  deceased, 
and  because  of  ill  will  toward  the  deceased,  they 
conspired  to  get  rid  of  him  by  causing  his  death; 
that  a  poisonous  preparation  containing  arsenic,  known 
as  "Kough  on  Eats,"  that  this  defendant  had  brought 
to  the  house  some  time  before,  was  put  into  a  jar 
of  blackberry  jam  prepared  by  the  defendants  to  be, 
and  which  was  given  to  the  deceased  to  eat,  and 
that  his  death  was  caused  by  said  poison.  The  evidence 
bearing  upon  these  inquiries  is  so  blended  that  we  will  not 
attempt  to  separate  it.  It  is  substantially  as  follows:  For 
five  years  prior  to  his  death  the  deceased,  his  wife  and  her 
son,  Willie,  aged  19  in  1897,  resided  together  in  Olintou, 
Iowa.  For  about  three  years  prior  to  September  12,  1897, 
the  defendant  Bertoch  resided  with  them.  On  the  morning 
of  September  12,  1897,  this  defendant  took  his  trunk  and 
went  to  live  in  the  home  of  his  brother,  in  the  same  city, 
it  having  been  previously  arranged  between  the  brothers 
that  he  should  do  so  if  the  brother  found  a  place  for  the' 
defendant  to  work,  which  he  had  done.  As  to  the  relations' 
between  this  defendant  and  Mrs.  Selhusen,  we  have  the  tes- 
timony of  the  boy  Willie  alone,  corroborated  to  some  extent 
by  the  testimony  of  one  Worrell.  Willie  testifies  that  there 
were  two  beds  in  the  house ;  that  Selhusen  worked  at  night ; 
that  this  defendant  had  slept  with  Mrs.  Selhusen,  and 
that  Mr.  Selhusen  knew  it.  lie  is  not  definite  as  to  the 
length  of  time  they  slept  together,  but  it  was  for  a  year  or' 
more  prior  to  September,  1897.  Worrell  testifies  that  in 
the  summer  of  1897  the  defendant  had  his  face  scratched; 
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that  he  0sked  him  what  waa  the  matter;  that  he  said  he 
had  aome  trouble  with  the  old  man,  '^and  I  asked  him  if  ih(t 
trouble  was  about  the  woman.  He  said,  substantially,  that 
it  was."  Mr.  Worrell  gives  this  as  his  "impression  of  what 
took  place."  As  to  the  state  of  feeling  among  these  three 
persons  we  have  the  testimony  of  Willie,  and  of  three  per^ 
sons  named  Monsky,  who  lived  next  door.  Mr  .Monsky 
says:  "Heard  quarreling  between  Theodore  Bertoch  and 
Charles  Selhusen.  They  quarreled  there  very  often  for 
the  last  two  or  three  weeks  before  Selhusen's  death.  The 
first  quarrel  I  ever  heard  was  two  years  ago  or  sa  It  was 
very  seldom  they  quarreled  in  the  first  year;  the  last  two- 
weeks  awfully.  I  mean  by  quarreling  they  were  cursing,, 
fussing,  or  giving  hard  words."  This  witness  says  he  wa» 
not  friendly  with  the  defendant  Mrs.  Monsky  says  they 
quarreled  often ;  that  at  one  time  the  men  were  doing  woric ; 
that  one  wanted  it  one  way,  and  the  other  another ;  and  that 
Mrs.  Selhusen  came  and  told  Mr.  Selhusen  to  go  into  the 
house,  and  go  to  sleep,  and  Theodore  would  do  the  work. 
Another  Mrs.  Monsky  testifies  to  the  same  transaction.  Says 
that  it  was  two  or  three  weeks  before  Selhusen's  death,  and 
that  Selhusen  dropped  his  work  and  went  into  the  house. 
She  says:  "I  mean  by  quarreling  that  they  cursed  each, 
other;  they  couldn't  agree  in  their  work."  The  boy  Willie 
went  to  the  country  to  work  in  the  spring  of  1897,  and  waa 
only  at  home  once  every  four  weeks.  He  was  at  home  Sun- 
day, September  12th,  up  to  4  o'clock.  He  says:  "Father 
and  Theodore  were  quarreling  always  ever  since  he  came. 
Mother  took  Theodore's  side.  I  cannot  tell  the  first  time 
there  was  quarreling.  The  last  time  was  about  two  months 
before  I  went  into  the  country.  Charles  Bertoch  was  there 
also.  They  quarreled,  so  far  as  I  know,  five  or  six  times.  I 
mean  by  quarreling,  fussing.  One  of  them  would  know 
too  much  about  something  around  the  premises,  and  they 
would  have  words  with  each  other.  I  don't  know  how 
many  times  they  came  to  blows.     After  fighting,  they  were 
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good  fnends."  lie  otys  SeUmsen  koew.  that  Bertoch  slept 
with  his  wife,  '^ad  this  caused  the  trouble/'  but  agaiu  he 
saya  that  it  was  about  something  arouud  the  premises.  It 
does  not  appear  that  in  these  wars  «f  words  Mrs.  Selhusen 
was  ever  mentioned  as  the  cause  of  the  quarrels,  nor  that 
ahe  ever  took  aides  in  the  quarrels,  except  upon  one  oc- 
casion, when  she  told  Selhusen  to  go  into  the  house,  and  go 
to  sleep,  that  Theodore  would  do  the  work.  As  to  the  pur- 
pose to  get  the  property  of  Selhusen,  the  only  evidence  is 
that  on  an  occasion  when  Selhusen  was  about  to  execute 
two  leases  on  properties  which  he  owned,  to  the  suggestion 
of  Bertoch,  who  was  present,  a  clause  was  inserted  that  the 
lease  should  be  void  at  the  election  of  the  parties  in  case  of 
the  death  of  either — a  suggestion  which  was  acted  upon. 
On  one  occasion,  in  1897,  he  said  to  a  witness:  "In  case 
Mr.  Selhusen  died,  he  was  to  have  one-half  of  his  property." 
Some  considerable  time  prior  to  the  death  of  Selhusen,  the 
defendant  Bertoch  brought  to  the  house  some  rat  poison 
in  a  round  wooden  box,  and  put  it  on  the  window  sill,  say- 
ing he  wanted  to  poison  rats  with  it  He  had  done  the 
same  thing  previously,  a  year  or  more,  and  he  and  Sel- 
husen had  put  the  poison  out.  Mrs.  Monsky  testified :  "In 
August,  1897,  I  saw  Theodore  and  Mrs.  Selhusen  putting 
up  blackberries  on  the  back  porch.  They  picked  them,  and 
put  them  into  a  kettle,  and  cooked  them,  and  put  tliem  in 
jars,  and  carried  them  to  the  cellar."  The  boy  Willie  was 
asked:  "Q.  Do  you  remember  any  circumstance  about 
some  fruit — bringing  up  some  fruit  at  one  time  which  con- 
tained poison  ?  A.  Yes,  sir.  Q.  State  about  it."  To  this 
the  def^idant  objected  as  incompetent,  immaterial,  and  ir- 
relevant The  court  held  that  if  the  defendant  was  not  pres- 
ent, and  did  not  know  about  it,  it  would  be  incompetent. 
Thereupon  the  boy  was  asked :  "Q.  Was  Theodore  Bertoch 
at  home  when  you  brought  that  fruit  up  ?  A.  I  guess  so ; 
I  do  not  know  about  that.  Q.  When  was  it — on  Sunday  ? 
A.    It  was  on  Sunday.     Q.    Who  was  there  ?    A.    Me  and 
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my  mother,  and  I  guess  he  was  there  too.  Q.  Now  state  to 
the  jury  what  happened.  (Same  objection  by  the  defense. 
Objection  overruled.  Defendant  excepts.)"  The  further 
objection  was.  made  that  "it  is  calling  for  no  state  of  facts 
that  would  be  competent  against  the  defendant,  and  on  the 
ground  that  it  attempted  to  show  a  conversation  with  Mrs. 
Selhusen,  which  is  incompetent  under  the  Code,  she  now 
being  the  wife  of  the  defendant.  Objection  overruled.  De^ 
fense  excepts."  The  witness  answered:  "She  said  I  should 
fetch  up  a  glass.  She  said  there  was  poison  in  it."  The  de- 
fendant moved  to  strike  out  the  answer,  "because  it  shows 
what  she  (Mrs.  Selhusen)  said,  and  it  is  attempted  in  that 
manner  to  introduce  her  evidence  as  a  witness  in  this  case. 
Motion  was  overruled.  Defense  excepts."  Witness  was  then 
asked;  "Q.  State  what  occurred.  (Same  objection,  ruling, 
and  exception.)  A.  She  said  she  had  a  glass  that 
matches  fell  in,  and  it  was  poison.  Q.  Had  you  brought 
the  glass  up  ?  A.  Yes,  sir.  Q.  A  glass  of  what  ?  A.  Jelly ; 
she  said  there  was  poison  in  it.  Q.  What  did  you  do  with 
it  ?  A.  I  brought  it  back  again.  Q.  Did  she  tell  you  to 
take  it  back?  (The  defense  makes  the  same  objection  as 
made  to  this  examination  at  first.)  By  the  Court:  If  the 
jury  does  not  find  that  this  defendant  was  present,  it  is  in- 
competent. It  will  be  submitted  to  the  jury  for  the  pres- 
ent. (Objection  overruled.  Defense  excepts.)  A.  Yes,  sir. 
Q.  What  did  you  do  with  it  ?  A.  I  took  it  back  again.  Q. 
Where  did  you  put  it  ?  A.  In  the  cellar — the  same  place  it 
was.  Q.  Did  you  bring  up  another  glass  ?  (Objected  to  by 
the  defense  as  incompetent,  immaterial,  and  irrelevant.  Ob- 
jection overruled.  Defense  excepts.)  A.  Yes^  sir.  Q. 
Did  you  use  that  glass  ?  A,  Yes,  sir."  On  cross  examina- 
tion, the  witness  testifies,  as  to  when  he  brought  up  the  glass 
of  jelly.  "It  was  in  August,  I  guess ;"  and  afterwards  said 
that  he  did  not  know  when  it  was,  but  leaves  it  certain  that 
it  was  not  on  Sunday,  the  twelfth  day  of  September,  18&7, 
when  he  was  at  home. 
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The  defendant  was  arrested  on  the  twenty-seventh  day 
of  December,  1897,  and  on  that  night  Mr.  Burke,  chief  of 
police,  went  to  the  Selhusen  house,  and  got  the  jar  that 
was  sent  to  Prof.  Macey,  which  the  defendant  admitted 
was  such  a  jar  as  Mrs.  Selhusen  had.  Mr.  Burke 
«ays:  "It  contained  what  appeared  to  be  a  jelly 
on  the  inside."  Prof.  Macey  says:  "To  the  bot- 
tom, inside,  and  sides  of  the  jar  adhered  some  dry 
material,  in  which  I  found  arsenic  in  a  small  quantity.'^ 
There  was  nothing  to  show  that  this  jar  was  like  any  of 
those  into  which  the  blackberries  had  been  put,  or  that  it 
was  like  either  of  those  brought  by  the  boy  from  the  cellar. 
There  is  an  entire  absence  of  evidence  showing  that  the  de- 
ceased ever  partook  of  the  contents  of  the  jar  that  was  sent 
to  Prof.  Macey,  or  of  any  jars  into  which  the  fruit  Was  put. 
If  he  was  poisoned  by  eating  it,  he  must  have  eaten  of  the 
fruit  on  Monday,  the  thirteenth  day  of  September;  but  we 
are  without  any  evidence  whatever  that  he  then  ate  of  the 
fruit,  except  the  fact  of  his  sickness  and  death.  If  we  may 
infer  that  his  death  was  caused  by  eating  of  that  poisoned 
fruit,  there  is  no  evidence  whatever  that  this  defendant  had 
anything  to  do  with  poisoning  the  fruit  or  with  giving  it 
to  deceased.  There  is  no  evidence  that  he  knew  that  any  of 
the  fruit  was  poisoned  unless  he  was  present  to  hear  what 
Mrs.  Selhusen  said  to  her  son,  and  we  have  a  mere  guess  of 
the  boy  that  he  was  present.  Concede  that  he  was  present, 
and  heard  what  Mrs.  Selhusen  said,  yet  all  that  he  would 
know  therefrom  was  that  matches  had  fallen  into  a  jar,  and 
it  was  poisoned. 

The  fact  that  long  prior  to  September  13,  1897,  this 
defendant  brought  rat  poison  to  the  house,  is  so  explained  as 
to  preclude  the  conclusion  that  he  brought  it  for  the  purpose 
of  being  used  to  take  the  life  of  the  deceased.  If  it  should 
be  said  that  the  poison  was  feloniously  administered,  there 
is  not  suflScient  evidence  connecting  the  defendant  therewith. 
The  deceased  was  taken  sick  on  Monday   afternoon,   and 
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must  have  taken  poison  on  that  day.  There  is  no  evidence 
that  this  defendant  was  at  or  near  the  Selhnsen  house  after 
he  left  it  early  on  Sunday  morning,  nor  that  he  had  any 
opportunity  to  administer  the  poison  at  the  time  it  must 
have  been  taken.  There  is  not  suflScient  evidence  to  warrant 
the  finding  that  the  defendant  had  knowledge  of,  or  partici- 
pated in,  a  purpose  to  take  the  life  of  the  deceased  by  admin- 
istering poison  to  him.  Our  conclusion  is,  after  most  care- 
ful consideration  of  all  the  evidence,  that  it  fails  to  sustain 
the  verdict,  and  therefore  the  judgment  of  the  district  court 

is  BEVEBSED. 

Geangeb,  C.  J.,  not  sitting. 


m~2i0|  James  K.  Hook,  Administrator,  et  al,  aih)  William 
112  210  Thbash  et  at..  Interveners,  Appellants,  v.  The  Gar- 
field  Coal  Company,  Appellee. 

Wills:     POWER  OP  sale:     What  i«  sale.    Where  testator's  will  gave 

1  his  wife  a  life  estate  in  his  lands,  and  directed  that  she  should 

2  not  sell  any  of  the  real  estate,  she  had  no  authority  to  make  a 
10    mining  lease  whereby  the  lessee  might  remove  all  the  coal  he 

desired,  at  a  certain  royalty — at  decedent's  death — since  such 
lease  was  a  sale  of  real  estate. 

Life  tenant:     Authority  to  lease  mine,    A  life  tenant  has  no  im- 

1  plied  authority  to  make  a  mining  lease,  where  the  mines  were 

2  not   In   operation   at   the   time    of   the   vesting   of   the    life 

12  estate. 

'Mining  lease:  Right  to  make  before  admeasurement  of  dower,    A 
1    widow  whose  dower  has  not  been  admeasured  has  no  interest 

13  in  the  lands  of  her  husband,  so  as  to  make  a  mining  lease 
thereof. 

Adminittratort: '  bight  to  sue  fob  trespass  on  lands  or  decedent. 

7  An  administrator  cannot  maintain  trespass  for  injuries  to  real 

8  estate  of  his  intestate. 

Right  to  Prove  Plea:  waiver  of  objection  to  plea.  Where  ad- 
ministrators brought  trespass  for  injuries  to  real  estate  of  their 
intestate,  and  they  amended  their  petition  so  far  as  to  show 
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8  that  the  heirs  and  devisees  had  assigned  their  claims  for  the 
injuries  to  the  plaintiffs,  and  had  authorized  plaintiffs  to  prose- 

5  cute  their  claims,  and  no  attack  was  made  on  the  amendment 
to  the  petition,  and  no  issue  of  misjoinder  or  of  plaintifTs 

9  capacity  to  sue  was  tendered  by  the  pleadings,  it  was  error  to 
refuse  to  allow  plaintiffs  to  prove  the  heirship  of  their  assignors, 
and  that  the  assignment  had  been  made  as  alleged. 

Objection  by  motion  to  direct  vebdict.  Where  administrators  sued 
for  damages  for  an  injury  to  the  real  estate  of  their  intestate, 
and  amended  their  petition  so  as  to  sliow  that  the  heirs  and 

6  devisees  had  assigned  their  claims  for  such  injuries  to  plain- 
tiffs, and  no  attack  was  made  on  the  amendment,  a  motion  by 

9  defendant  to  direct  a  verdict  in  his  favor  on  the  ground  that 
the  plaintiffs  had  no  capacity  to  maintain  the  action  should 
have  been  overruled. 

Substitution  of  pabties.    Where  administrators  sued  for  damages 

for  an  injury  done  to  real  estate  of  their  intestate,  and  there- 

4    after  the  administrator's  attorney,  who  also  represented  the 

heirs,  asked  that  the  heirs    migh  be  substituted  as  plaintiffs, 

the  court  should  have  allowed  the  substitution. 

Appeal  from  Mahaska  District  Court. — ^Hon.  A.  R.  Dewey, 

Judge. 

Tuesday,  October  16,  1900. 

Action  for  trespass.  Trial  to  a  jury.  Directed  ver- 
dict for  defendant,  and  plaintiffs  appeal. — Reversed, 

Bolton,  McCoy  &  Bolton  and  Dan.  Davis  for  appel- 
lants. 

L,  C.  Blanchard  and  John  0.  Malcolm  for  appellee. 

Deemeb,  J. — John  Thrash  died  testate  January  29, 
1887,  seised  of  40  acres  of  land  in  Mahaska  county.  He  left 
surviving  Mary  T.  Thrash,  his  widow,  and  William  Thrash, 
Lawrence  A.  Thrash,  Douglas  Thrash,  John  Thrash,  Hil- 
lard  Thrash,  and  Kichard  Thrash,  sons,  and  Rachel  Faulk- 
ner, a  daughter.     The  material  parts  of  decedent's  will  are 

as  follows?  "I  give  and  bequeath  unto  my  wife, 
1  Mary  T.  Thrash,  all  of  my  property,  both  real  and 

personal  and  mixed,  of  whatsoever  kind  and  where- 
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ever  situated,  to  have  and  to  hold  as  lonsr  as  she  may  live, 
and  to  use  the  same  for  her  support  in  any  manner  she 
chooses,  except  she  is  not  to  sell  any  of  the  real  estate  I  may 
die  possessed  of.     (3)1  direct  and  order  that  after  the  death 
of  my  wife,  Mary  T.  Thrash,  that  whatever  is  left  of  my 
estate  be  disposed  of  as  follows:     To  my  daughter  Elvy 
Thrash,  the  one  thirty-second  of  all  my  property.   (4)   To 
my  daughter  Kachel  Faulkner,  wife  of  David  Faulkner, 
the  otie  thirty-second  of  all  my  property.     (5)  All  the  rest, 
residue  and  remainder  of  my  property  I  devise  and  bequeath 
to  my  sons,  William,  Lawrence  A.,  Miletus,  Warren,  Doug- 
las, John,  Hillard,  and  Richard,  share  and  share  alike.". 
Mary  T.  Thrash,  widow,  was  appointed  executrix,  and  duly 
qualified  and  acted  as  such  until  her  death,  about  the  year 
1894.     She  left  a  will  in  which  she  devised  all  her  prop- 
erty to  her  children,  or  the  heirs  of  their  bodies,  share  and 
share  alike.    As  the  estate  of  John  Thrash  had  not  been  set- 
tled at  the  time  of  the  death  of  the  executrix,  plaintiffs, 
Hook  and  De  Long,  were  appointed  administrators  of  the 
estate.      They  were  also   appointed    administrators   of   the 
estate  of  Mary  T.  Thrash.     It  is  claimed  that  these  admin- 
istrators were  ordered  and  directed  to  sell  the  real  estate 
owned  by  John  Thrash  at  the  time  of  his  decease,  for  the 
payment  of  his  debts — but  more  as  to  this  hereafter. 

During  her  lifetime,  Mary  T.  Thrash  entered  into  a 
contract  of  lease  of  the  land  before  referred  to,  with  one  Ram- 
sey, for  the  purpose  of  mining  coal.    By  the  terms  of 
2  that  lease,  Ramsey  was  to  operate  the  mine  in  a  busi- 

nesslike manner,  to  remove  all  the  merchantable 
coal  from  the  lands,  and  to  pay  a  royalty  of  10  cents  per  ton 
for  all  merchantable  coal.  Ramsey,  with  the  consent  of 
Mary  T.  Thrash,  assigned  his  lease  to  the  defendant,  and  the 
royalty  was  reduced  to  4  cents  per  ton.  Under  this  lease 
the  defendant  took  possession  of  the  land,  'and  proceeded  to 
mine  coal  thereon,  paying  the  royalty  fixed  by  the  modified 
lease  to  Mary  T.   Thrash.     It  is  not  entirely  clear  how 
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much  coal  was  mined,  but,  as  that  is  not  a  material  matter, 
it  will  be  given  no  further  consideration;  and,  as  plaintiffs 
withdrew  all  claims  made  in  favor  of  the  estate  of  Mary  Tl 
Thrash  for  rent,  that  feature  of  the  case  need  not  be  consid- 
ered. Plaintiffs,  Hook  and  DeLong,  as  adrainis- 
3  trators  of  the  estate  of  John  Thrash,  commenced  this 

action  to  recover  for  the  coal  dug  and  mined  by  de- 
fendant during  the  time  it  was  operating  under  the  lease. 
Thereafter  they  amended  their  petition,  setting  forth  the 
names  of  the  heirs  of  John  and  Mary  T.  Thrash,  and  re- 
citing the  terms  of  their  wills,  that  the  real  estate  belonged 
to  said  heirs  by  reason  of  these  wills,  that  the  estate  of  John 
Thrash  was  unsettled,  and  a  judgment  existed  against  it  in 
the  sum  of  $1,400,  which  was  a  lien  on  the  real  estate,  and 
concluding  as  follows:  "That  in  order  to  avoid  a -multi- 
plicity of  suits,  and  in  order  that  whatever  is  due  to  said 
heirs  by  reason  of  the  wrongful  acts  of  the  defendants  may 
be  used  in  the  discharge  of  the  debts  of  the  estate  of  John 
Thrash,  deceased,  said  heirs  have  authorized  and  do  hereby 
authorize  the  prosecution  of  this  suit  by  the  plaintiffs  for  the 
recovery  of  the  amount  due  from  said  defendants,  and  fo^ 
such  purpose  they  have  assigned  and  do  assign  to  said  plain- 
tiffs, and  set  over,  the  said  claim,  and  authorize  and  direct 
that  any  judgment  obtained  in  said  cause  be  so  entered ;  and 
plaintiffs  ask,  and  said  heirs  with  them  ask,  to  be  made  joint 
plaintiffs  herein,  to  the  end  that  all  wrongful  acts  of  the 
defendants  to  the  damage  of  said  estate  and  the  said  heirs 
may  be  fully  determined."  On  the  same  day  the  heirs  of 
John  and  Mary  T.  Thrash  filed  a  petition  of  intervention, 
which,  on  defendant's  motion,  was  stricken  from  the  files. 
As  the  interveners  do  not  appeal  from  this  order,  we  need 
not  give  this  matter  any  further  attention.  On  the  next 
day  plaintiffs  filed  an  amendment  to  their  petition,  in  the 
following  language  to-wit:  "Xow  come  plaintiffs,  leave 
having  been  given  by  the  court,  and  amend  the  amendment 
filed  to  petition  January  18,  1899,  by  making  the  appear- 
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apce  as  shown  to  said  pleading  to  be  an  appearance  for  the 
administrators^  and  for  the  parties  asking  to  be  joined.  Bol- 
ton, McCoy  &  Bolton  and  Dan.  Davis,  Attorney  for  Admin- 
istrators and  Interveners."  Motion  was  made  to  strike  this 
amendment  because  of  misjoinder  of  parties.  This  motion 
was  sustained,  and  plaintiffs  excepted.    During  the  progress 

of  the  trial  the  following  record  was  made:  "The 
4  administrators  now  ask  that,  if  the  court  has  any 

doubt  of  their  right  to  maintain  this  action,  the  said 
heirs  may  be  made  parties  plaintiff,  to  the  end  that  this  claim 
may  not  abate,  but  may  be  prosecuted  to  judgment  on  the 
record  as  it  now  stands.  And  Bolton,  McCoy  &  Bolton  and 
Dan.  Davis,  attorneys  for  plaintiffs,  appear  for  said  heirs 
of  John  Thrash,  and  ask  in  said  cause  that  the  said  heirs 
be  substituted  plaintiffs  instead  of  the  administrators,  and 
that  the  same  do  not  abate,  and  that  the  cause  be  further 
prosecuted  to  judgment  under  the  record  now  made  in  the 
name  of  the  administrators,  or  in  the  name  of  the  heirs,  as 
the  law  provides.  And  they  offer  to  show  now  that  this 
cause  of  action  for  this  trespass  has  been  assigned  to  the 
administrators,  plaintiffs  herein,  for  the  purpose  of  its  be- 
ing prosecuted  as  trustees  for  them  and  for  the  estate,  to  the 
end  that  the  debts  of  said  estate  may  be  paid.  And  said 
heirs,  through  their  attorneys,  ask  for  judgment  as  prayed, 
and  that  the  cause  be  further  prosecuted  by  the  adminis- 
trators; and  they  hereby  submit,  and  intend  to  submit,  to 
the  judgment  of  this  court  in  this  action,  prosecuted  either 
in  the  name  of  the  administrators,  as  suggested,  or  in  their 
name,  all  the  rights  they  have  in  this  action,  to  be  deter- 
mined by  the  judgment  and  verdict  rendered  herein,  as  if  the 
case  had  been  originally  brought  by  them."  Defendant 
pleaded  in  answer  the  making  of  the  contract  of  lease  with 
Mary  T.  Thrash,  and  the  performance  of  the  terms  thereof 
on  its  part. 

At  the  trial,  plaintiffs  offered  to  show  who  were  the 
heirs  of  John  and  Mary  T.  Thrash ;  that  these  heirs  author- 
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ized  them  to  bring  and  prosecute  the  suit  for  them;  that 
they     assigned     their     claims     to     the     adminis- 
*5  trators,    and    authorized    them    to    prosecute    these 

claims  to  judgment  They  also  offered  to  prove 
the  order  for  the  sale  of  the  land  to  pay  the 
debts  of  the  estate  of  John  Thrash,  and  that  his  personal 
estate  was  insufficient  to  pay  debts.  Each  and  all  of  these 
offers  were  denied,  and  exception  duly  taken.  Plain- 
tiffs were  permitted  to  show  that  defendant  took  coal  from 
the  premises,  and  that  it  had  undermined  at  least  three- 
fourths  of  the  surface  thereof.  They  filed  a  petition  for 
an  order  requiring  defendant  to  produce  books  and  papers 
showing  the  amount  of  coal  mined  by  it,  and  the  royalties 
paid.  As  no  ruling  seems  to  have  been  made  on  this  petition 
it  will  not  be  considered.  In  attempting  to  make  out  their 
case,  plaintiffs  proved  that  a  coal  mine  had  been  opened  by 
John  Thrash  many  years  ago,  but  that  it  had  been  abandoned. 
This  mine  was  opened  under  a  rock  in  the  bed  of  a  creek 
running  through  the  land.  The  shaft  opened  by  the  de- 
fendant is  on  another  piece  of  land,  but  entries  are  made 
from  that  shaft  to  and  under  the  surface  of  the  land  in  ques- 
tion. It  also  appears  that  some  other  parties  opened  a  local 
mine  on  the  Thrash  land  15  years  ago,  and  drove  a  12-foot 
entry  back  about  20  feet.  This  opening  was  almost  immedi- 
ately abandoned,  and  it  soon  caved  in,  and  has  not  been  used 
for  more  than  15  years.  These  openings  or  mines,  if  they 
may  be  so  called,  were,  as  we  understand  it,  about  the  cen- 
ter of  the  west  side  of  the  tract  of  land.  The  defendant's 
fihaf t  through  which  it  mined  the  coal  taken  from  the  Thrash 
land  is  east  of  the  south  line  of  the  tract,  and  an  entry 
jnins  along  near  the  south  line  from  east  to  west,  from 
which  rooms  turn  off  to  the  north.  These  rooms  vary  from 
10  to  60  rods  in  length,  but  all  extend  under  the  surface  of 
the  Thrash  land.  There  is  no  evidence  that  the  vein  opened 
by  Thrash  during  his  lifetime  is  the  same  one  that  was 
mined  by  the  defendant,  except  as  it  may  be  inferred  from 
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the  fact  that  there  is  coal  tinder  the  entire  tract,  and  that 
it  crops  out  at  the  places  where  the  mines  were  originally 
opened. 

Defendant's  motion  to  direct  a  verdict  was  based  on 
the  grounds:     First,  that  plaintiffs  had  no  capacity  or  au- 
thority to  maintain  the  action ;  second,  that  under  the  terms^ 
of  the  will  Mary  T.  Thrash  had  authority  to  lease 
6  the  premises;  and,  third,  that,  as  life  tenant,  she  had 

implied  authority  to  make  such  a  lease.     It  will  not 
be  doubted  that  plaintiffs,  as  administrators,  had  no  au- 
thority to  sue  for  a  trespass  on  the  real  estate  there- 
Y  tofore  owned  by  John  Thrash.     Under  certain  cir- 

cumstances they  were  authorized  to  take  possession 
of  the  real  estate,  and  apply  the  rents  and  profits  for  tho 
bienefit  of  the  persons  entitled  thereto.  Code,  section  3333. 
They  might,  also,  by  direction  of  the  court,  apply  the  profits^ 
to  the  payment  of  claims,  if  the  personal  assets  were  insuifi- 
cient.  Code,  section  3334.  But  as  administrators  they  had  no 
claim  for  injuries  done  the  land,  and  could  not  sue  as  such 
for  trespass.  They  did  not,  it  seems,  take  possession  of  the 
real  estate  under  the  first  section  of  the  statute  cited^  nor 
had  they  any  order  of  court  to  apply  the  rents  and  profits 
under  the  second ;  and  it  is  doubtful,  to  say  the  least,  whether 
they  could  be  authorized  to  take  possession  of  damages  ac- 
cruing by  reason  of  a  trespass,  and  apply  them  to  the  pay- 
ment of  debts.  They  might,  perhaps,  have  a  remedy  on  the 
theory  of  equitable  conversion ;  but  as  they  do  not  predicate 
their  right  on  such  a  basis,  decision  of  the  point 
8  is  unnecessary.      Their    right,    if    any    they    have^ 

must  come  from  the  real  parties  in  inter- 
est, who  in  the  absence  of  a  will  are  the  heirs- 
at  law,  and  under  a  will  are  the  devisees.  They 
allege  in  their  petition  that  these  heirs  and  devisees 
have  assigned  their  claims  to  plaintiffs,  and  have  authorized 
them  to  prosecute  the  claims  and  obtain  judgment  thereon. 
True,  they  say  that  they  did  this  to  avoid  a  multiplicity 
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of  suits,  and  in  order  that  the  judgment  recovered  might 

be  used  in  the  payment  of  debts  against  the  estate  of  John 

Thrash.     But  their  purpose  in  so  doing  is  not  material,  so 

long  as  plaintiffs  held  the  legal  title  to  the  claim  in 

9  virtue  of  the  assignments.     No  attack  was  made  on 
the  amendment  to  the  petition  pleading  these  facts, 

and  no  issue  of  misjoinder,  or  of  plaintiffs'  capacity  to  sue, 
was  tendered  by  the  pleadings.  Nevertheless  the  court  re- 
fused to  permit  plaintiffs  to  prove  the  heirship  of  the  as- 
signors, or  that  they  had  made  assignments  of  their  claims 
to  the  plaintiffs.  This  was  certainly  erroneous.  Again,  to 
save  the  action  from  abating,  plaintiffs'  attorneys  who  repre- 
sented the  heirs  asked  that  the  heirs  be  substituted  as  plain- 
tiffs before  the  defendant's  motion  to  direct  was  filed.  This, 
although  descretionary  with  the  court,  might  well  Jiave  been 
allowed;  and,  while  we  would  not  reverse  for  this  ground 
alone,  we  think  it  the  better  practice  to  allow  such  amend- 
ments or  substitutions.  Taylor  v.  Adair,  22  Iowa,  279. 
Under  the  allegations  of  the  amended  petition  which  were 
not  attacked,  plaintiffs  should  have  been  permitted  to  intro- 
duce their  proofs ;  and,  as  there  was  no  pleading  putting  in 
issue  plaintiffs'  right  to  sue,  the  first  ground  of  the  motion 
should  have  been  overruled. 

II.     The  will  clearly  devised  but  a  life  estate  to  Mary 

T.  Thrash.     True,  she  had  the  right  to  use  the  land  for  her 

support  in  any  manner  she  saw  fit,  but  she  was  expressly 

denied  the  right  of  sale.     The  execution  of  the  min- 

10  ing  lease  was  a  sale  of  the  property.    The  coal  under- 
neath the  surface  was  a  part  of  the  real  estate,  and 

the  lease  thereof,  in  the  form  in  which  it  was  executed,  was 
a  transfer  thereof.  Caldwell  v.  Fulton,  31  Pa.  St.  475 ; 
Appeal  of  Duff,  Pa.  Sup.  (14  Atl.  Rep.  364);  Railway 
Co.  V.  Sanderson,  109,  Pa.  St.  585  (1  Atl.  Eep.  394).  We 
need  not  determine  whether  it  passed  title  to  unmined  coal, 
for  that  question  is  not  in  the  case.     It  surely  passed  title 
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to  all  that  was  mined;  and  was  therefore  a  sale  of  real  es- 
tate.    Had  there  been  open  mines  on  the  premises^ 

11  which  were  being  worked  at  the  time  of  the  death  of 
John  Thrash,  there  would  be  room  for  construction, 

and  perhaps  defendant's  contention  might  be  sustained.  But 
whatever  openings  there  may  have  been  were  utterly  aban- 
doned more  than  15  years  before  the  testator's  death.  At 
that  time  the  land  was  not  being  used  for  mining  purposes, 
and  there  is  nothing  to  indicate  that  testator  intended  it 
should  be  so  used  by  the  life  tenant.  Moreover  the  will 
expressly  negatives  the  idea. 

III.     In  view  of  the  limitations  put  on  the  express 

authority  of  the  life  tenant,  it  would  seem  imnecessary  to 

consider  the  implied  authority  of  such  a  tenant.    Ordinarily 

a  life  tenant  may  use  the  premises  as  he  sees  fit, 

12  provided  no  injury  is  done  the  inheritance.    He  may 
work  pits  or  mines  that  have  already  been  opened, 

but  he  cannot  open  new  ones.  Those  already  opened  he 
may  work  even  to  the  point  of  exhaustion.  He  may  sink  new 
shafts  upon  mines  already  opened,  but  cannot  open  new 
veins.  These  rules  are  settled  by  the  following,  among 
other  authorities:  Sayers  v.  Hoskinson,  110  Pa.  St.  473  (1 
Atl.  Kep.  308) ;  Reed's  ExWs  v.  Reed,  16  K  J.  Eq.  248; 
Gaines  v.  Mining  Co.,  33  N.  J.  Eq.  603 ;  Coal  Co.  v.  Cox, 
39  Md.  33 ;  Livingston  v.  Reynolds,  2  Hill,  157 ;  Coates  v. 
Cheever,  1  Cow.  474;  Crouch  v.  Puryear,  1  Rand.  258.  In 
the  Oaines  Case,  supra,  it  is  held  that  a  life  tenant  has  a 
right  to  use  a  mine  for  his  own  profit,  when  the  owner  of 
the  fee,  in  his  lifetime,  has  opened  it,  even  though  he  may 
have  discontinued  work  for  a  long  period  of  years;  but  in 
the  same  case  the  court  said  that  if  an  opened  mine  is  aban- 
doned before  the  creation  of  the  life  estate,  with  an  exe- 
cuted intention  to  devote  the  land  to  Some  other  use,  it  will 
be  fatal  to  the  claim  of  the  life  tenant  to  work  the  mine. 
Now,  while  two  mines  seem  to  have  been  opened  during  the 
life  of  the  testator,  but  very  little  coal  was  taken  therefrom, 
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and  they  were  completely  abandoned  long  before  his  death. 
Moreover,  there  is  no  showing  that  the  mine  opened  by  the 
lessee  of  the  life  tenant  was  the  same  vein  as  that  previously 
opened  by  John  Thrash.  For  these  reasons,  there  was  no 
implied  authority  in  the  life  tenant  to  use  the  land  for  min- 
ing purposes,  or  to  authorize  another  to  do  so.  Something 
is  said  in  argument  regarding  the  right  of  Mary  T.  Thrash, 

as  widow,  to  sell  or  lease  the  land  for  mining  pur- 
13         poses.     She  undoubtedly  had  the  right  to  an  imdi- 

vided  one-third  of  the  real  estate  as  dower,  but  her 
dower  was  not  admeasured  during  her  lifetime ;  and  even  if 
she  took  an  undivided  one-third  of  the  land  in  fee,  as  co- 
tenant  with  the  heirs,  she  had  no  right  to  lease  the  whole  for 
mining  purposes.  Freeman  Co-Tenancy,  section  249a. 
Dower  rights  exist  in  mines  already  opened  during  the  hus- 
band^s  lifetime,  and  under  our  statute  giving  the  widow  one- 
third  in  fee,  she  is  entitled  to  all  minerals  found  on  her  third 
after  it  has  been  admeasured.  Until  there  has  been  an  al- 
lotment in  severalty,  a  co-tenant  has  no  right  to  use  or  sell 
coal  found  under  the  entire  tract,  when  the  vein  has  not 
theretofore  been  opened.  Williamson  v.  Jones,  39  W.  Va.  23 
(19  S.  E.  Rep.  436,  38  L.  E.  9,  694) ;  Dodge  v.  Davis,  85 
Iowa,  77.  Conceding,  for  the  purposes  of  the  case,  that 
Mary  T.  Thrash  had  such  an  interest  in  the  land  after  the 
death  of  her  husband,  and  before  assignment  of  dower,  that 
she  might  dispose  of  the  same,  or  a  part  thereof,  by  lease, 
she  had  no  right  to  dispose  of  a  part  of  the  whole  property ; 
and  her  act  in  so  doing  did  not  vest  in  her  assignee  the  right 
to  mine  all  the  coal  on  or  under  the  land,  under  the  cir- 
cumstances disclosed  by  this  record.  That  a  widow 
may,  in  equity,  sell  and  convey  her  dower  in- 
terest before  assignment,  is  settled  in  this  state. 
Huston  V.  Seeley,  27  Iowa,  183;  Herr  v.  Herr, 
90  Iowa,  538.  And  a  conveyance  or  disposition  of  unas- 
signed  dower  has  also  been  recognized  at  law.  Larkin  v. 
McManuSy  81  Iowa,  723.     But  the  record  in  this  case  does 
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not  disclose  such  a  state  of  facts.  The  defendant  claims  that 
it  had  a  right  to  mine  all  the  coal  on  the  land,  in  virtue  of 
the  lease  of  the  whole  from  the  widow. 

The  case  should  have  been  submitted  to  the  jury  under 
proper  instructions. — Reversed. 

Granger,  C.  J.,  not  sitting. 


In  the  Matter  of  the  Estate  of  Charles  Howe,  De- 
ceased, EuTH  W.  Howe  and  Fred  B.  Howe,  Contest- 
ants and  Appellees,  v.  John  W.  Eichards,  Executor 
and  the  Legatees  under  the  Will,  Preponents  and  Ap- 
pellants. 

Will  Contest:  reception  op  evidence.  Where  contestants  of  their 
ancestor's  will  claimed  that  his  lack  of  affection  for  them  was 
2  evidence  of  an  unsound  mind,  it  was  proper  to  allow  ono  of 
them  to  be  asked  as  to  whether  they  understood  they  would 
he  welcome  at  the  ancestor's  house,  since  the  feeling  between 
the  parties  was  a  proper  subject  of  inquiry. 

Letters  written  to  testator  by  contestant.  Where  the  contest- 
ants of  their  ancestor's  will  claimed  that  his  lack  of  love  for 
them  was  evidence  of  an  unsound  mind,  it  was  not  erroneous  to 

5  permit  them  to  introduce  letters  written  by  one  of  them  to 
the  deceased  long  prior  to   his  death,  and   received  by  him, 

4  tending  to  show  affection  on  the  part  of  the  writer  for  testator, 
since  they  were  not  within  the  rule  that  excludes  a  party  from 
proving  his  own  declarations  in  his  own  behalf,  but  within  the 
rule  permitting  such  proof  when  the  declarations  are  made  to 
the  other  party. 

Bame.  Where  contestants  of  a  will  of  their  ancestor  claimed  that 
his  lack  of  affection  for  them  was  evidence  of  an  unsound  mind, 
letters  written  by  one  of  the  contestants  to  the  testator, 
showing  love  and  affection  for  him,  were  not  inadmissible, 
under  Code,  section  4604,  declaring  that  no  party  to  any  action 
b  or  proceeding  shall  be  received  as  a  witness  in  regard  to  any 
transaction  between  such  witness  and  a  person  at  the  com- 
mencement of  the  examination,  deceased. 
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Hypothetical  question:  Harmleaa  error.  If  hypothetical  ques- 
tions put  to  a  witness  did  not  conform  to  the  facts  proved,  or 
to  prove  which  the  evidence  tended,  there  was  no  prejudicial 
error  in  their  allowance,  where  the  court  charged  that,  if  it 
1  tumd  out  that  such  hypothetical  questions  were,  in  material 
and  important  particulars  incorrect,  unfair  or  untrue,  the  Jury 
should  attach  no  weight  to  the  answers  thereto. 

ISxperts.  In  a  will  contest  on  the  ground  that  testator  was  ladcing 
in  testamentary  capacity,  an  instruction  that  the  conduct  at 
deceased  was  of  more  weight  than  the  opinion  of  witnesses, 
whether  expert  or  otherwise,  and  that  the  jury  should  draw 
its  own  conclusions,  whether  they  did  or  did  not  agree  with  the 

13  opinions  of  the  witnesfses,  was  not  erroneous,  in  that  it  charged 
that  expert  testimony  should  be  regarded  as  the  lowest  order  of 
evidence. 

Instructions.    On    the    contest   of    a   will,    on    the    ground   that 

testator  did  not  have  any  testamentary  capacity,  an  instruction 

to  the  jury  to  determine  whether  testator,  by  reasons  of  his  de- 

.  lusions,  peculiarities,  and  dissipated  habits,  was  incapable  of 

understanding  or  appreciating  the  relation  which  he  bore  to  the 

6  contestants,  or  the  duties  and  ifghts  which  grew  out  of  such 
relation,  was  not  erroneous,  in  that  it  told  the  jury  that  they 
might  find  the  testator  of  unsound  mind  because  of  peculiari- 
ties alone. 

Same.  Where,  on  the  contest  of  a  will,  on  the  ground  that  testator 
had  not  testamentary  capacity,  the  jury  were  told  to  consider 
whether  the  testator  had  been  led  to  make  the  bequests  he 
did  through  insane  delusions  and  unfounded  prejudices,  which 
wholly  incapacitated  him  from  forming  a  judgment  with  re- 

7  spect  to  his  relation  to  the  contestants,  or  any  other  person, 
the  use  of  the  words  "other  person"  did  not  render  the  in- 
struction erroneous,  since  his  ability  or  inability  to  form  a 
judgment  as  to  other  persons,  especially  the  devisees,  was  a 
proper  matter  to  be  considered. 

Same.  Where,  on  a  contest  of  a  will,  on  the  ground  that  testator 
did  not  have  testamentary  capacity,  the  court,  after  instruct- 
ing that  the  presumption  is  in  favor  of  sanity,  and  the  burden 
is  on  the  party  asserting  insanity,  said  that  in  doubtful  cases, 

8  unless  there  appears  a  preponderance  of  proof  of  insanity,  the 
issue  should  be  found  the  other  way,  the  instruction  was  not 
erroneous  as  limiting  the  presumption  to  doubtful  cases. 

Same«  An  instruction  that  a  person  of  sound  mind  is  one  who  has 
intelligent  knowledge  of  the  act  he  is  engaged  in,  full  knowl- 
edge of  all  the  property  he  possesses,  an  intelligent  under- 
standing of  the  disposition  he  desires  to  make  of  it,  and  the 
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9  capacity  to  recollect  and  comprehend  the  nature  of  the  clalmi 
of  those  who  are  excluded  from  participating  In  his  bounty* 
was  not  erroneous,  as  fixing  testamentary  capacity  at  too 
high  a  standard. 

Same.  On  the  contest  of  a  will,  on  the  ground  that  the  testator 
was  lacking  In  testamentary  capacity,  the  court  properly 
charged  that  a  long-continued  habit  of  Intemperance  may 
gradually  Impair  the  mind  and  destroy  Its  faculties,  so  as  to 

10  produce  Insanity  of  another  kind;  that  drunkenness  long-con- 
tinued, or  too  much  Indulged  In,  might  produce  on  some  tem- 
peraments permanent  Insanity, — ^there  being  some  eyldence 
as  to  testator's  Intemperance. 

Same.  An  Instruction  that  It  was  not  the  law  that  a  dissipated 
man  might  not  execute  a  valid  will,  and  that.  If  fixed  mental 
disease  has  supervened  on  Intemperate  habits,  the  person  was 
as  Incompetent  to  make  a  will  as  though  the  mental  disorder 

11  resulted  from  any  other  cause,  was  properly  given  In  a  will 
contest,  where  want  of  testamentary  capacity  was  alleged, 
since  the  cause  was  a  proper  subject  of  Inquiry  to  determine 
the  existence  of  the  mental  disease. 

Same.  Where,  on  the  contest  of  a  will  on  the  ground  that  testator 
was  lacking  in  testamentary  capacity,  the  court  charged  that 
an  unnatural  or  unreasonable  disposition  of  property  might 
be  considered  on  the  Issue  of  unsoundness  of  mind,  In  con- 
nection with  all  other  evidence  In  the  case;  that,  to  defeat  the 
will  on  the  ground  alone  of  the  character  of  the  dispositions 
of  the  property  made  therein,  they  must  not  only  be  extrava- 

12  gant  and  apparently  unreasonable,  but  depart  so  far  from 
what  would  be  regarded  as  natural  as  to  be  fairly  attributable 
to  no  other  cause  than  that  of  a  disordered  mind, — ^the  In- 
struction was  not  erroneous.  It  being  followed  by  an  Instruc- 
tion that  a  testator  of  sound  mind  might  dispose  of  his  prop- 
erty as  he  wished. 

Appeal:    object  on  appeal.    Where  testimony  was  not  objected  to, 
1    Its  reception  could  not  be  made  ground  on  which  to  base  error 
on  appeal. 

Same:  Motion  to  strike  teHimony,  Where,  on  the  contest  of  a  will, 
on  the  ground  that  testator  was  without  testamentary  capacity, 
a  witness  was  asked  whether  deceased  was  able  to  converse 
8  connectedly  and  Intelligently,  and  contestants  objected  as 
calling  for  a  conclusion,  and  the  objection  was  sustained,  but 
the  witness  answered,  and  no  motion  was  made  to  strike  the 
answer,  the  ruling  was  without  prejudice. 
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Appeal  from  Clarke  District  Court. — ^Hon.  W.  H.  Tedfoed^ 

Judge. 

Wednesday,  Ootobeb  17,  1900. 

This  is  a  proceeding  to  admit  to  probate  the  last  will 
of  Charles  Howe,  deceased,  and  a  codicil  thereto.  John  W. 
Kichards,  executor,  and  the  legatees  named  in  said  will,  ap- 
pear as  proponents,  and  Ruth  W.  Howe  and  Fred  B.  Howe, 
grandchildren  of  the  deceased,  appear  as  contestants.  The 
ground  of  contest  is  that  at  the  time  the  said  will  and  codi- 
cil were  signed  by  deceased,  "and  thereafter  until  his  death, 
the  said  Charles  Howe  was  of  unsound  mind,  and  incapable 
under  the  law,  of  making  any  disposition  of  his  property.'* 
As  showing  the  character  of  his  unsoundness  of  mind,  con- 
testants alleged  as  follows:  "That  the  said  Charles  Howe, 
for  years  before  his  death,  by  reason  of  delusions,  peculiari- 
ties, and  dissipated  habits,  was  incapable  of  under- 
standing or  appreciating  the  relations  which  he  bore 
to  the  contestants,  or  the  duties  and  rights  which 
grew  out  of  such  relation;  that  by  reason  of  the 
matters  aforesaid,  the  mind  of  the  said  Charles  Howe 
became  so  distorted  and  unsound  that  he  was  wholly  unfit 
to  form  a  judgment  with  respect  to  the  proper  disposal  of 
his  property,  and  was  led  to  make  the  bequests  shown  in 
and  by  the  instruments  through  insane  delusions  and  un- 
founded prejudices,  which  wholly  incapacitated  him  from 
forming  a  judgment  with  respect  to  his  relations  to  these 
contestants,  or  any  other  persons,  and  they,  therefore,  re- 
spectfully show  that  the  said  instruments  so  offered  for  pro- 
bate are  not  the  last  will  and  testament  of  the  said  Charles 
Howe,  and  ought  not  be  received  as  such.''  Proponents  an- 
swer, denying  said  allegation,  and,  upon  trial  had,  verdict 
and  judgment  were  rendered  in  favor  of  contestants.  Pro- 
ponents appeal. — Affirmed. 
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Temple  &  Hardinger,  W.  B,  Tallman,  and  James  Rice 
for  appellants. 

Cummins,  Hewitt  &  Wright  and  Jamison  &  Park  for 
appellees. 

GiVEN^  J. — ^I.  Appellants^  complaints  are  against 
certain  rulings  on  evidence,  certain  instructions  and  the 
sufficiency  of  the  evidence.  A  brief  statement  of  undis- 
puted facts  and  of  the  claims  of  the  parties  will  aid  in  un- 
derstanding the  questions  to  be  considered.  On  thn  sixth 
day  of  July,  1898,  Charles  Howe,  for  many  years  a  resi- 
dent of  Osceola,  Iowa,  died  at  the  age  of  82  years,  leaving 
as  estate  consisting  of  real  and  personal  property,  worth 
about  $16,000.  Deceased  had  but  one  child,  George  F. 
Howe,  the  father  of  these  contestants.  George  F.  Howe  died 
prior  to  the  death  of  his  father.  Contestants  are  the  only 
surviving  lineal  descendants  of  Charles  Howe,  and,  in  the 
absence  of  a  valid  will,  are  entitled  to  inherit  his  entire  es- 
tate. It  is  admitted  that  George  F.  Howe  died  a  poor  man^ 
and  that  contestants  are  without  property  or  means,  and 
are  compelled  to  earn  a  livelihood.  On  the  fourteenth  day 
of  April,  1897,  Charles  Howe  executed  the  instrument  under 
consideration,  in  due  form,  as  his  last  will,  wherein  he  be- 
queathed and  devised  his  entire  estate  as  follows:  To  the 
Chicago  Foundlings'  Home  for  Little  Children,  located  in 
the  city  of  Chicago,  $200 ;  to  the  Old  Ladies'  Home,  in  Wor- 
cester, Mass.,  $300;  to  the  trustees  of  the  Baptist 
Church  in  Osceola,  Iowa,  a  certain  lot  in  Osceola; 
to  the  Presbyterian  Church  of  Osceola,  a  certain 
other  lot,  and,  in  addition  thereto,  $3,000  in  money, 
to  be  used  for  maintaining  preaching  and  keep- 
ing up  the  ordinances  of  the  church;  to  Mrs.  J.  W. 
Kichards,  all  portraits,  pictures,  and  photographs;  to  Mrs.' 
Thomas  Koman,  his  mahogony  parlor  set ;  to  Mrs.  Cordelia 
Knight,  of  Worcester,  Mass.,  "all  the  rest  and  residue  of  my 
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estate,  both  real  and  personal,  except  my  gold  watch,  to  have 
and  to  hold  the  same  forever,  if  she  survives  me,  if  not, 
then  to  her  children  in  equal  shares;  "to  Samuel  Bond,  of 
Osceola,  Iowa,  my  gold  watch  and  chain/'  John  W.  Eich- 
ards, of  Osceola,  was  named  as  executor.  Mrs.  Eonian  hav- 
ing died,  Mr.  Howe  issued  a  codicil,  on  the  fourteenth  day 
of  April,  1897,  to  said  will,  giving  the  mahogony  parlor  set 
to  Mrs.  James  Beard.  Charles  Howe  having  departed  this 
life,  said  will  and  codicil  were  presented  for  probate  on 
day  of  July,  1898. 

Contestants*  claim  is  that  at  the  time  Mr.  Howe  exe- 
cuted these  instruments,  and  continuously  thereafter  until 
his  death,  he  "was  of  unsound  mind,  and  incapable,  under 
the  law,  of  making  any  disposition  of  his  property."  In 
support  of  this,  they  introduced  evidence  tending  to  show 
a  want  of  affection  on  the  part  of  the  deceased  toward  his 
son,  whose  death  had  occurred  prior  to  that  of  his  father, 
and  toward  the  wife  of  said  son  and  these  contestants,  their 
only  children.  They  also  offer  evidence  as  to  his  habits 
and  conduct,  and  the  opinions  of  a  number  of  witnesses,  in- 
eluding  three  experts,  as  to  his  mental  condition.  Propo- 
nents deny  that  deceased  was  of  unsound  mind,  or  incapable 
of  executing  said  will  and  codicil;  and  in  support  thereof 
introduced  a  nimiber  of  witnesses,  including  four  experts, 
as  to  the  habits  and  conduct  of  the  deceased  and  the  opinions 
of  the  witnesses  as  to  his  mental  condition. 

IL  Appellants  complain  that  certain  hypothetical 
questions  were  permitted  to  be  put  to  the  expert  witnesses 
on  the  ground  that  the  questions  did  not  present  the  facta 
which  the  evidence  tends  to  establish.  Counsel  say:  ''We 
believe  the  weight  of  authority  requires  that  a  hypothetical 
question  shall  conform  with  reasonable  strictness  to  the  f actfi 
proven,  or  tended  to  be  proven,  by  the  testimony  in  the 
case  on  the  part  of  the  parties  putting  the  question.'' 
1  We  think  the  questions  complained  of  are  within 

the  rule  as  stated,  but,  if  not,  there  was  no  prejudice. 

Vol-.  112  Iowa — 15. 
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as  the  court  instructed  that,  "if  it  turns  out  that  such  hypo- 
thetical statement  of  facts  is  in  material  and  important  par- 
ticulars incorrect,  unfair,  partial  and  untrue,  a  jury,  in  such 
case,  should  attach  no  weight  whatever  to  the  answer  of 
the  medical  experts,  founded  upon  such  hypothetical  state- 
ment of  facts." 

Appellants  say  the  court  erred  in  permitting  Ella 
Howe  to  testify  to  conversations  with  Mrs.  Charles  Howe 
in  her  lifetime.  But  little  testimony  of  this  character  was 
given,  and  it  does  not  appear  that  it  was  objected  to. 

Mrs.  Lympus  was  asked  what  was  the  omderstanding  of 

contestants'  family  as  to  whether  they  would  be  welcome 

at  their  grandfather's  house,  to  which  appellants  objected, 

and  complain  that  their  objection  was   overruled. 

2  The  feeling  between  the  parties  was  a  proper  subject 
of  inquiry,  and,  in  view  of  the-  answer  given  by  the 

witness,  there  was  no  prejudice  in  the  ruling,  even  if  it 
was  incorrect. 

W.  S.  Beard,  called  by  proponents,  was  asked  as  to 

deceased  being  able  to  converse  connectedly,  coherently,  and 

intelligently  in  1897.     Contestants  objected,  as  calling  for 

a  conclusion,  and  the  objection  was  sustained,  but 

3  the  witness  proceeded  to  answer  fully,  and  no  mo- 
tion was  made  to  strike  the  answer;  therefore  the 

ruling  was  without  prejudice. 

Contestants  were  permitted  to  introduce  two  letters, 

shown  to  have  been  written  by  contestant  Ruth  Howe  to 

the  deceased  long  prior  to  his  death,  one  dated  August  20, 

1892,  and  the  other  September  4,  1894,  and  to  have 

4  been  received  by  the  deceased,  in  due  course  of  mail, 
soon  after  their  dates.    The  contents  of  these  letters 

tend  to  show  a  friendly  feeling  and  affection  upon  the  part 
of  the  writer  for  her  grandfather,  and  a  solicitude  for  his 
happiness  and  comfort.  Proponents  objected  as  incompe- 
tent, because  they  are  declarations  made  by  the  writer  in 
her  own  favor,  because  they  are  personal  communications 
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with  deceased,  and  because  the  writer  is  claiming  by  descent 
from  the  deceased.  If,  instead  of  writing  these  letters,  the 
contestant  Euth  W.  Howe  had  made  the  same  statements 
to  the  deceased  in  the  presence  of  a  third  person,  and  de- 
ci^ased  had  made  reply,  or  had  remained  silent,  it  would 
surely  be  competent  for  contestants  to  show  by  that  third  per- 
son that  the  statements  were  made  to  deceased,  and  his  reply 
thereto,  or  that  he  made  no  reply.  These  letters  are  the 
tliird  person.  It  is  not  Euth  W.  Howe  who  is  testifying, 
but  the  letters,  and  they  are  admissible,  because  they 

5  were  received  by  the  deceased.    They  are  not  within 
the  rule  that  excludes  a  party  from  proving  his  own 

declarations  in  his  own  behalf,  but  come  imder  the  rule  that 
permits  such  proof  where  the  declarations  are  made  to  the 
other  party.  They  are  not  within  the  rule  provided  in  sec- 
tion 4604  of  the  Code.  We  discover  no  prejudicial  errors 
in  the  rulings  on  the  evidence. 

III.     Proponents  complain  at  length  of  nearly  all  of 
the  17  instructions  given.    Of  the  first  it  is  claimed  that  un- 
der it  the  jury  might  find  the  testator  of  unsound  mind  bo- 
cause  of  peculiarities  alone.    But  not  so.    The  jury 

6  was  told  to  determine  whether  he,  'Tby  reason  of  de- 
lusions, peculiarities,  and  dissipated  habits,  was  in-i 

capable  of  understanding  or  appreciating  the  relation  which 
he  bore  to  the  contestants,  or  the  duties  and  rights  which 
grew  out  of  said  relation."  Plainly,  the  inquiry  was  not 
left  to  rest  upon  peculiarities  alone.  The  jury  was  further 
told  to  consider  whether  the  testator  was  led  to  make  the 
bequests  that  he  did  ^^through  insane  delusions  and 

7  unfounded  prejudices,   which  wholly  incapacitated 
him  from  forming  a  judgment  with  respect  to  his 

relation  to  these  contestants  or  any  other  person."  The 
use  of  the  words  "other  person,"  is  complained  of.  His 
ability  or  inability  to  form  a  judgment  as  to  his  relations 
to  other  persons,  especially  to  these  devisees  and  legatees, 
was  a  proper  matter  to  be  considered. 
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In  the  second,  after  instructing  that  the  presumption 

is  in  favor  of  sanity  or  soundness  of  mind,  and  that  the 

burden  is  upon  the  party  asserting  insanity  or  unsoundness 

of  mind  to  prove  it,  the  court  said:     "Hence,  in  a 

8  doubtful  case,  unless  there  appears  a  preponderanca 
of  proof  of  unsoundness,  the  issue  should  be  found 

the  other  way."  It  is  insisted  that  this  excludes  the  pre- 
sumption of  sanity  except  in  doubtful  cases ;  but  not  so^  for, 
if  there  appears  a  preponderance  of  proof  of  unsoundness, 
the  presumption  is  overcome.  The  instruction  does  not 
limit  the  presumption  to  doubtful  cases,  but  declares  that  a. 
preponderance  of  proof  of  unsoundness  overcomes  the  pre- 
sumption. 

The  third  instruction  is  claimed  to  be  "erroneous  and 

misleading  as  a  statement  of  testamentary  capacity,  for  the 

reason  that  it  fixes  too  high  a  standard."    This  instruction 

is  identical  with  that  approved  in  Meeker  v.  Meeker, 

9  74  Iowa,  352,  and  in  harmony  with  the  prior  and 
subsequent  holdings  of  this  court.     Many  decisions 

from  other  states  are  cited  as  at  variance  with  Meeker  v. 
Meeker,  but,  that  case  having  stood  for  so  many  years  as 
a  correct  annoimcement  of  the  law  in  this  state,  it  is  un- 
necessary that  we  review  those  cases  for  the  purpose  of  de- 
termining whether  or  not  they  are  in  harmony  with  our 
rule.  We  are  not  pointed  to,  nor  do  we  discover,  any  suflB- 
cient  reason  for  changing  the  rule  as  announced  in  Meeker 
V.  Meeker,  supra. 

Complaint  is  made  of  the  use  of  the  words  "rational 
understanding"  in  the  fourth  instruction.  This  was  said  in 
relation  to  the  ability  of  the  testator  to  understand  the  busi- 
ness he  was  engaged  in  in  the  making  of  the  will,  which  was 
not  unfavorable  to  the  proponents,  and,  taken  in  connection 
with  the  other  part  of  the  instruction,  is  not  erroneous. 

In  the  fifth  the  court  instructed  "that  a  long-<;ontin- 
ued  habit  of  intemperance  may  gradually  impair  the  mind 
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and  destroy  its  faculties,  so  as  to  produce  insanity  of  an- 
other kind.     Drunkenness  long  continued,  or  much 
10        indulged  in,  may  produce  on  some  minds  and  on 
some    temperaments    permanent    derangement    and 
fixed  insanity.'^  This  instruction  was  called  for  by  evidence 
as  to  the  intemperate  habits  of  the  testator.    The  complaint 
seems  to  be  that  the  effect  of  intemperance  was  a  matter  to 
be  proven  by  expert  testimony,  and  that  the  court  might 
n.ot  assume  it.     Concede  this,  yet  there  was   evidence  to 
warrant  the  instruction.    The  court  directed  the  jury  to  in- 
quire whether  testator  was  of  intemperate  habits,  as  claimed, 
prior  to  the  making  of  the  instruments  and  at  the  time  they 
were  executed.    It  is  insisted  that  there  was  no  evidence  that 
such  was  his  habit  at  the  time  the  instruments  were  exe- 
cuted ;  but  not  so,  we  think. 

It  is  complained  that  the  sixth  instruction  is  obscure 

and  misleading.     It  very  plainly  informed  the  jury  that  it 

was  not  the  law  that  a  dissipated  man,  or  one  who  w^°  in 

the  habit  of  excessive  indulgence  in  strong  drink, 

11  may  not  execute  a  valid  will,  and  added:  "Fet,  if 
fixed  mental  disease  has  supervened  upon  intemper- 
ate habits,  the  man  is  as  incompetent  to  execute  a  will  as 
though  such  mental  disorder  resulted  from  any  other  cause.*' 
It  is  argued  that  "it  is  the  mental  disease  with  which  we 
have  to  deal,  without  regard  to  what  it  supervenes  upon.'' 
Surely,  the  cause  is  a  proper  subject  of  inquiry  to  deter- 
mine the  existence  of  the  mental  disease. 

It  is  contended  that  under  the  eighth  instruction  the 
jury  might  base  their  findings  for  contestants  upon  the  pro- 
visions of  the  will  alone.    The  jury  was  told  that  an 

12  imnatural  or  unreasonable  disposition  of  property 
by  will  may  be  considered  on  the  issue  of  soundness 

or  unsoundness  of  mind,  in  connection  with  all  the  other  evi- 
dence of  the  case;  that,  to  defeat  the  will  upon  the  ground 
alone  of  the  character  of  the  dispositions  of  property  made 
therein,  they  must  not  only  be  in  some  degree  extravagant 
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and  apparently  unreasonable,  *T)ut  they  must  depart  so  far 
from  what  would  be  regarded  as  natural,  and  apparently 
reasonable,  as  to  appear  fairly  attributable  to  no  other  cause 
than  that  of  a  disordered  intellect  or  unsound  mind/'  As 
we  read  this  instruction,  it  simply  submits  the  provisions  of 
the  will  as  a  circumstance  to  be  considered,  in  connection 
with  the  other  testimony,  in  determining  the  issue  of  sound- 
ness or  tmsoundness  of  mind,  and,  in  view  of  the  instruction 
following,  could  not  have  been  otherwise  understood.  In 
the  ninth  instruction,  ^he  right  of  a  testator  of  sound  mind 
to  dispose  of  his  property  to  whom  he  willed  is  fully  recog- 
nized. 

In  the  tenth  the  jury  was  told,  in  effect,  that  the  things 
'done  and  said  by  Charles  Howe,  and  his  manner  of  conduct- 
ing himself,  are  of  more  weight,  and  entitled  to  greater 
consideration,  than  the  mere  opinion  of  the  witnesses, 
18  whether  experts  or  non-experts,  and  that  it  was  the 
right  of  the  jury  to  draw  its  own  conclusions  from 
the  acts  and  declarations  and  conduct  of  deceased,  whether 
or  not  such  conclusions  agree  with  the  opinions  of  the  wit- 
nesses. Respecting  the  opinion  of  non-expert  witnesses, 
the  court  instructed  that  they  should  be  given  no  weight, 
'^excfept  in  so  far  as  the  facts  and  circumstances  related  by 
them  in  evidence  give  support  to  and  sustain  such  opinion. *' 
It  is  said  this  instruction  is  in  conflict  with  State  v.  Towvr 
send,  66  Iowa,  741.  In  that  case  it  was  held  that  such  ex- 
pert evidence  as  we  have  in  this  case  should  not  be  regarded 
as  the  lowest  order  of  evidence,  as  in  cases  involving  the  gen- 
uineness of  handwriting.  There  is  nothing  in  conflict  with 
this  statement  of  the  law  in  these  instructions. 

It  is  said  of  the  eleventh  instruction  that  it  is  "mislead- 
ing and  erroneous,  in  that  it  is  argumentative,  vague,  and 
uncertain.**  As  we  read  it,  it  is  a  plain  and  concise  state- 
ment of  the  law  upon  the  subject  treated  of  therein. 

As  to  the  twelfth,  it  is  contended  that  the  court  as- 
sumed one  of  the  subdivisions  of  contestants'  hypothetical 
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questions.  The  court  assumed  nothing,  but  instructed  to 
the  effect  that,  unless  the  hypothesis  was  established  in  each 
material  and  important  particular,  no  weight  should  be 
given  to  the  opinion  of  the  witness. 

It  is  claimed  that  in  the  fourteenth  instruction  the 
court  assumes  as  facts  things  which  are  not  proven.  We 
think  there  is  evidence  of  every  fact  upon  which  that  instruc- 
tion is  based. 

The  sixteenth  instruction,  as  we  view  it,  is  a  very  proper 
conclusion  of  the  whole  subject,  and  enjoined  upon  tlie 
jxiry  in  fitting  terms  the  performance  of  their  whole  duty, 
''influenced  only  by  the  evidence,  in  the  light  of  the  instruc- 
tions given  them  by  the  court.*'  The  instructions  as  a  whole 
were  a  clear,  concise,  correct,  and  logical  submission  of  the 
law  of  the  case,  and  are  without  error  prejudicial  to  the  pro- 
ponents in  any  of  the  respects  complained  of.    ^ 

IV.  Proponents  insist  that  the  evidence  does  not  sup- 
port the  verdict.  It  will  serve  no  desirable  purpose  to  ex- 
tend this  opinion  by  a  discussion  of  the  evidence.  It  is 
sufficient  to  say  that  though  it  is  in  sharp  conflict  in  so  far 
as  the  conduct  and  habits  of  deceased  are  involved,  and  in 
the  opinions  of  the  witnesses  as  to  his  mental  condition,  the 
verdict  has  such  support  as  that,  imder  the  uniform  rulings 
of  this  court,  we  are  not  warranted  in  interfering  with  it.— 
Apfibmed. 

Gbanoeb^  C.  J.,  not  sitting. 
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m  ^         ^'  "^^  riKNEQAN  V.  The  City  of  Sioux  City^  Appellant 


Municipal  Corporations:  iteoliqencb:  Evidence.  Bvidence  that 
a  hole  In  a  driveway  of  a  street  near  the  sidewalk  was  three 
feet  long,  four  to  six  Inches  wide,  and  eight  inches  deep;  that 
it  had  existed  three  months  prior  to  an  injury  therefrom,  with 
2  notice  thereof  to  defendant  city;  and  that  it  rendered  the 
street  dangerous  for  driving,  will  sustain  a  finu^ng  of  negli- 
gence on  the  part  of  a  city,  rendering  it  liable  for  an  injury 
arising  therefrom. 

CoNTBiBnTOBT  NEGLIGENCE.  A  porson  has  a  right  to  go  on  the 
drivewa:i^  of  a  street  for  the  purpose  of  j)lacing  an  article  in  a 

1  conveyance  standing  on  such  driveway,  and  his  so  doing  is  not 
In  Itself  negligence  contributing  to  an  Injury  received  from  a 
defect  in  the  driveway. 

Same:  Evidence,  Plaintift  entered  on  the  driveway  of  a  street 
to  place  a  Jar  of  butter  in  a  buggy  standing  thereon.  It  was 
between  7  and  8  o'clock  of  a  November  evening,  and  there 
were  lights  in  adjacent  stores,  and  a  street  lamp  burning 
8  nearby.  The  hole  in  the  driveway,  Into  which  plaintlft  stepped^ 
and  by  which  he  was  Injured,  was  filled  with  slush  caused 
by  melting  snow;  and  plaintift  was  Ignorant  of  the  defect,, 
though  he  knew  that  the  street  paving  was  rough.  Held,  that 
a  finding  that  plaintift  was  not  guilty  of  contributory  negli- 
gence was  sustained  by  the  evidence. 

B^vidence:  Privileged  communications.  In  an  action  for  injuries 
from  a  defective  street,  defendant  city  sought  to  show  by 
plaintiffs  attending  physician,  after  plaintift  denied  this  while 
a  witness,  that  at  the  time  of  treatment  for  his  injury  he  was 
6  also  treated  for  delirium  tremens.  Held,  that  the  evidence 
was  properly  excluded,  since  facts  learned  by  the  physician 
In  attending  his  patient  are  in  the  nature  of  privileged  com- 
munications, within  Code,  section  4608,  relieving  witnesses 
from  testifying  concerning  such  communications. 

NoncB  op  iNjtJBY:  When  deemed  in  evidence.  Acts  Twenty- 
second  Qeneral  Assembly,  chapter  25,  section  1,  requires  notice 
of  an  injury  from  a  defective  street  to  be  served  on  the  de- 
fendant municipality  within  90  days  after  the  injury.  The 
record  on  appeal  shows  that  plaintift  offered  in  evidence  a 
4    copy  of  the  notice  drawn  in  accordance  with  this  section,  the 
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original  having  been  lost;  that  defendant  objected;  and  that 
no  ruling  was  made  on  the  objection.  Later,  plaintiff  intro- 
duced evidence  on  the  service  of  the  notice,  a  return  of  which 
was  endorsed  on  the  copy  previously  offered.  Held,  that  the 
record  sufficiently  showed  that  the  trial  court  accepted  the 
notice  as  introduced  in  evidence. 

Reservations  of  Rulings:     appeal.    Where  rulings  on  objections  to 
evidence  are  reserved  by  the  trial  court,  and  never  made,  the 
5    evidence  will,  on  appeal,  be  treated  as  the  case. 

Same:     Harmleaa   error.     Assuming,   under   such   circumstances, 

that  defendant's   objections   to   evidence   were   overruled,   no 

5    prejudicial  error  is  found;   therefore,  the  failure  to  rule  on 

such  objections  is  harmless  error,  though  defendant  had  an 

abstract  right  to  have  his  objections  passed  upon. 

Appeal  from  Woodbury  District  Court. — Hoi^.  J.  F.  Olivee^ 

Judge. 

Wednesday^  Octobee  17,  1900. 

'Action  for  damages  on  account  of  personal  injuries 
caused  by  a  defective  street.  A  jury  was  waived  by  the  par- 
ties, and  trial  had  to  the  court.  From  a  judgment  in  plain- 
tiff's favor,  defendant  appeals. — Affimed. 

F.  E,  Oill  for  appellant. 

E.  P.  Farr  and  G.  H.  Flynn  for  appellee. 

Wateeman^  J. — Plaintiff,  while  carrying  a  package 
to  put  in  the  buggy  of  a  friend,  who  had  stopped  in  the 
street  a  short  distance  from  the  curbstone,  stepped  into  a 
hole  in  the  driveway  and  fell,  causing  the  injuries  for  which 
he  sues. 

I.     Plaintiff  had  a  right  to  go  upon*  the  driveway  of 

the  street  for  the  purpose  he  did.     If  his  injuries  were 

caused  by  a  defect  that  rendered  the  driveway  unsafe  for 

usage  as  such,  certainly  the  city  would  be  liable. 

1  Lamh   v.   City  of  Cedar  Rapids,   108    Iowa,   629; 

Baker  v.  City  of  Grand  Rapids,  111  Mich.  447  (69 
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N.  W.  Rep.  740).    There  was  evidence  ^ending  to  show  that 
the  hole  into  which  plaintiff  stepped  was  near  the 

2  sidewalk  line ;  that  it  was  about  three  feet  long,  four 
to  six  inches  wide,  and  eight  inches  deep,  and  at  the 

time  of  the  accident  was  filled  with  slush  caused  by  melted 
snow.  The  trial  court  was  also  warranted  in  concluding  that 
the  defect  had  existed  for  some  three  months  prior  to  the  ac- 
cident, and  that  the^city  had  notice  thereof.  The  finding 
that  defendant  was  negligent  was  irianifestly  justified.  The 
defect,  if  such  as  shown  by  the  evidence  to  which  we  have  re- 
ferred, was  dangerous  to  those  using  the  street  for  driving 
purposes. 

II.  Was  plaintiff  guilty  of  contributory  negligence? 
The  time  of  the  accident  was  between  7  and  8  o^clock  of  a 
November  evening.     There  were  lights  in  adjacent  stores, 

and  a  street  lamp  near  by  was  burning.     Plaintiff 

3  did  not  know  of  the  existence  of  this  hi/le,  although 
he  was  well  aware  that  the  street  paving  was  rough. 

The  package  he  was  carrying  was  a  heavy  jar  of  butter.  He 
was  proceeding  as  one  ordinarily  would  under  the  circum- 
stances. Bearing  in  mind  that  it  was  not  negligence  per  se 
for  him  to  walk  in  the  street  where  he  did  (Baker  v.  City 
of  Orand  Rapids,  supra)  j  we  must  hold  that  the  question 
of  his  negligence  was  one  of  fact,  and  the  finding  of  the  trial 
court  has  the  force  and  effect  of  the  verdict  of  a  jury.  Such 
finding  having  substantial  support  in  the  evidence,  under  our 
well-established  rule  we  shall  not  disturb  it.  Buggy  Co.  v. 
Cathels,  llO  Iowa,  24. 

III.  This  action  was  not  brought  within  six  months 
after  the  accident,  and  it  is  contended  the  evidence  does  not 
show  that  notice  of  the  time  and  place  of  the  accident  was 
served  on  defendant  within  90  days  after  the  injury,  as  re- 
quired by  section  1,  chapter  25,  Acts  Twenty-second  General 
Assembly.     The  condition  of  the  record  on  this  subject  is 

as   follows:     Plaintiff   offered   in   evidence   such   a 

4  notice    (Exhibit    A),    proper   in    form,    so   far    as 
appears.     It    was    objected    to    by    defendant    as 
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being  a  copy,  and  no  ruling  was  -made  on  the  objec- 
tion. As  the  loss  of  the  original  had  been  shown, 
the  court  might  properly  have  overruled  the  objection; 
and,  in  view  of  what  further  occurred,  we  may 
treat  it  as  having  been  overruled,  and  the  notice  as  in  evi- 
dence. Later,  defendant  offered  evidence  of  the  service  of 
this  notice,  which  service  was  in  compliance  with  law.  The 
evidence  showed  the  return  of  this  service  to  have  been  upon 
Exhibit  A.  We  think  this  a  sufficient  showing  that  the  trial 
court  accepted  the  notice  as  in  evidence,  and  we  shall  do 
the  same. 

IV.  Complaint  is  made  because  the  court,  in  a  number 
of  instances,  reserved  rulings  on  defendant's  objections  to 
evidence,  and  did  not,  so  far  as  the  record  discloses,  ever 

pass  upon  them.    Defendant  was  doubtless  entitled  to 

5  rulings,  and  we  can  see  no  reason  why  the  court  did 
not  pass  upon  the  objections  when  made.  But  we 

think  the  testimony  to  which  objections  were  made  must 
be  treated  as  in  the  case.  Assuming,  then,  that  each  ruling 
was  adverse  to  defendant,  we  do  not  discover  any  prejudicial 
error.  The  failure  to  rule,  therefore,  will  not  warrant  a  re- 
versal. 

V.  Plaintiff,  in  answer  to  a  question,  had  said  that  he 
was  not  treated  for  delirium  tremens  at  the  time  of  treat- 
ment for  his  injuries.     One  Dr.  Bergen  was  his  attending 

physician.     He  was  called  as  a  witness  by  defend- 

6  ant,  and  it  was  sought  to  be  shown  by  him  that  de- 
fendant at  this  time  had  delirium  tremens.     This 

testimony  was  excluded  by  the  court,  and  properly.  The 
matter  asked  for  was  in  the  nature  of  a  confidential  com- 
munication, privileged  under  section  4608  of  the  Code* 
Facts  learned  by  a  physician  while  in  the  discharge  of  his 
duties  as  such  are  within  this  section.  Prader  v.  Association, 
95  Iowa,  159.  In  Bradner,  Evidence  56,  the  author,  speak- 
ing on  this  subject,  states  the  rule  as  follows :  "They  [phy- 
sicians] may  state  the  fact  of  their  attendance  upon  the  pa- 
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tient,  but  not  his  condition,  even  as  regards  sobriety.  *  * 
*  *>>  ^ff^Q  discover  no  serious  error  in  the  matters  pre- 
sented, and  the  judgment  of  the  district  court  is  affiemed. 

Geangee^  C.  J.,  not  sitting. 


J.  P.  Sheeman^  Assignee  of  the  Citizens  Mutual  Life  In- 
surance Company  of  Waterloo,  Iowa,  v.  Alexander 
Feasiee  and  J.  D.  Feasiee^  Appellants. 

False  Representations:  waiveb:  Fraud  of  agent  for  mutual  in- 
surance company.  Where  defendant  became  a  member  of  a 
mutual  insurance  company  in  1889  by  taking  a  six-year  poUcy, 
and  the  company  made  a  general  assignment  for  the  benefit 
of  creditors  in  1891,  and  an  action  was  brought  on  defendant's 
deposit  notes  by  the  assignee  in  1897  the  fact  that  the  com- 
pany's agent  had  misrepresented  the  condition  of  the  com- 
pany to  defendant  at  the  time  of  the  issuance  of  his  policy 
constituted  no  defense  to  the  action,  since  he  waived  the 
fraud  by  retaining  and  enjoying  the  benefits  of  his  contract. 

Appeal  from  Blackhawk  District  Court, — Hon  A.  S.  Blaie^ 

Judge. 

Thuesday^  Octobee  18,  1900. 

Judgment  was  rendered  sustaining  J)laintiffs  de- 
murrer to  a  part  of  the  answer,  and,  the  defendants  elect- 
ing to  stand  on  their  answer,  trial  was  had  on  the  issue 
joined  by  the  defendants'  general  denial,  and  final  judg- 
ment rendered  in  favor  of  the  plaintiff.  Defendants  appeaL 
— Affirmed. 

J.  D.  Frasier  for  appellants. 

Boies  &  Boies  and  Courlright  &  Arhuchle  for  appellee. 
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GiVEN^  J. — I.     Plaintiff  states  as  his  cause  of  action, 
in  substance,  as  follows;     That  he  is  the  assignee  for  the 
benefit  of  its  creditors  of  the  Citizens'  Mutual  Insurance 
Company  of  Waterloo,  Iowa,  a  company  incorporated  for 
the  purpose  of  carrying  on  the  business  of  mutual  insur- 
ance upon  the  property  of  its  members;  that  defendants 
made  application  to  become  members,  and  delivered  to  the 
company  their  premium  note  or  pledge  for  $240,  and  that 
said  application  and  pledge  were  duly  approved  and  ac* 
cepted  by  the  company,  and  a  policy  issued  thereon,  all  of 
which  was  in  full  force  at  the  time  of  the  general  assign- 
ment to  plaintiff;  that  by  reason  thereof,  and  by  virtue  of 
the  articles  of  incorporation  and  by-laws  of  said  company, 
the  defendants  became  members  of  said  company;  that  the 
district  court  made  an  assessment  of  44.9  per  cent,  on  said 
pledge,  amounting  to  $107.76,  which,  after  due  notice,  the 
defendant  refused  to  pay,  wherefore   the  plaintiff   asked 
judgment  for  that  amount,  with  interest.     The  defendants 
answered,  in  effect  denying  generally,  and,  as  affirmative 
defense,  alleging  fraud  in  procuring  said  application  and 
pledge,  substantially  as  follows :    That  said  company  caused 
and  authorized  its  general  agent  to  represent  to  defendants 
that  it  was  a  sound,  solvent,  and  reliable  company;  that  its 
members  would  receive  complete  indemnity  for  losses;  that 
its  officers  and  organizers  were  honorable  citizens  of  Iowa, 
of  superior  ability  and  qualifications  to  manage  the  com- 
pany; and  that  it  would  furnish  complete  indemnity  for 
losses  to  its  members  at  a  much  lower  rate  than  other  com- 
panies.    That  said  general  agent  represented,  by-  a  printed 
circular  issued  by  the  company  to  defendants,  that  the  com- 
pany was  possessed  of  a  fully  paid  up  guaranty  fund  of  $50,- 
000,  paid  in  by  the  parties  organizing  it  for  the  purpose  of 
paying  the  losses  that  might  cause  assessments  that  would' 
raise  the  rate  above  that  of  other  companies  for  like  insur- 
ance, and  that  said  $50,000  was  the  absolute  property  of 
the  company.     That  said  representations  were  false,  and. 
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known  to  the  company  and  its  agents  to  be  false.  Defend- 
ants alleged  that  they  resided  distant  from  the  home  of- 
fice of  said  company  and  from  the  state  capital,  and  had 
no  knowledge  of,  or  means  of  knowing,  in  regard  to  the 
provisions  of  the  articles  or  by-laws  of  the  company,  and 
that  said  agent  did  not  inform  them  with  respect  thereto, 
but  fraudulently,  and  with  intent  to  deceive,  mislead,  and 
defraud  the  defendants,  concealed  from  them  any  knowledge 
of  the  provisions  of  said  articles  and  by-laws.  They  allege 
that  they  were  induced  to  execute  said  application  and 
pledge  by  said  false  and  fraudulent  representations  and 
concealments,  which  were  known  to  the  company  to  bo 
false,  and  that  the  plaintiff,  with  full  knowledge  .  of 
the  facts^  procured  said  assessment  to  be  made  by  the 
court  to  preclude  defendants  from  defending  on  the 
ground  of  said  fraud,  and  without  notice  to  or  appear- 
ance by  th^  defendants.  Plaintiff  moved  to  strike  that 
part  of  the  answer  setting  up  the  aflSrmatlve  defense, 
on  the  grounds  that  the  matters  alleged,  do  not  con- 
stitute a  defense;  that  by  executing  their  application  and 
pledge  and  the  acceptance  thereof  by  the  company,  the  de- 
fendants became  members  of  the  company,  and  chargeable 
with  notice  of  the  provisions  of  its  articles  and  by-laws, 
and  that  with  such  knowledge  they  retained  and  received 
the  benefits  of  their  insurance,  without  asking  to  be  relieved 
from  the  contract;  also,  for  the  reason  that  the  matters  al- 
leged were  adjudicated  at  the  time  the  assessment  was  made. 
II.  It  is  conceded  to  be  the  law  that  members  of  the 
Citizens'  Mutual  Insurance  Company  of  Waterloo,  Iowa, 
are  held  to  know  the  provisions  of  its  articles  of  incorpora- 
tion and  by-laws.  Applying  this  rule  to  the  appellants, 
the  matters  alleged  as  affirmative  defense  are  not  available 
to  them.  Appellants  contend  that  fraud  vitiates  every  con- 
tract, and  therefore,  because  of  the  fraud  alleged,  they 
never  became  members,  and  are  therefore  not  subject  to 
siaid  rule.     Appellee  insists  that  by  the  execution  and  ae- 
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ceptance  of  the  application  they  became  members,  and  that 
by  retaining  and  enjoying  the  benefits  of  the  insurance  they 
are  estopped  from  showing  that  they  did  not  have  actual 
knowledge  of  the  provisions  of  the  articles  and  by-laws. 
The  effect  of  the  frauds  alleged  is  not  to  render  the  con- 
tract  void,  but  voidable  at  the  instance  of  the  appellants. 
Concede  that  because  of  the  fraud  they  did  not  at  once 
upon  th^  execution  of  the  contract  become  members ;  but  if, 
after  knowledge  or  opportunity  to  know  the  provisions  of 
the  articles  and  by-laws,  they  continued  to  stand  upon  the 
contract,  and  to  enjoy  the  benefits  thereof  as  a  valid  con- 
tract, they  thereby  became  members,  and  subject  to  said 
conceded  rule  of  law.  '  This  contract  of  insurance  was  made 
September  16,  1889,  for  six  years;  the  general  assignment 
was  executed  February  3,  1891 ;  the  assessment,  January  9, 
1896;  notice  thereof  was  served  January  15,  1896;  and 
this  action  was  begun  September  1,  1897.  It  does  not  ap- 
pear that  appellants  ever  repudiated  this  contract  until 
the  filing  of  their  answer  herein,  which  was  long  after  the 
expiration  of  the  contract  of  insurance.  Had  a  loss  oc- 
curred within  the  six  years,  they  could  have  enforced  their 
contract,  though  obtained  by  fraud,  because  they  waived 
the  fraud  and  stood  upon  it  as  a  valid  contract.  Corey  v. 
Sherman,  96  Iowa,  116,  was  an  action  by  certain 
policy  holders  in  this  company  to  enjoin  the  as- 
signee from  prosecuting  actions  upon  their  pledges 
or  premiimi  notes,  on  the  ground  that  they  were  obtained 
by  fraud  identical  in  part  with  the  frauds  alleged  in  this 
case.  In  that  case  we  said:  ''We  do  not  think  the  al- 
lied fraud  on  the  part  of  the  company  furnished  sufficient 
ground  upon  which  to  relieve  the  plaintiffs  from  liability 
on  their  deposit  notes.  They  knew  that  the  company 
claimed  to  do  business  on  the  mutual  plan,  and  when  they 
gave  their  applications  and  received  their  policies  they  be- 
came members  of  it.  It  is  well  settled  that  the  members  of 
a  mutual  insurance  company  are  presumed  to  have  knowl- 
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edge  of  the  articles  of  incorporation  and  by-laws.  *     *     * 
The  articles  of  incorporation  and  by-laws  show  conclusively 
that  the  guaranty  fund  was  not  designed  to  relieve  the 
makers  of  deposit  notes  from  the  assessments  to  which  they 
were  liable  by  their  terms,  and  there  was  nothing  in  the 
representations  of  which  they  complained  which  could  have 
misled  them  to  their  prejudice.  Many  of  them  were  mere 
expressions  of  belief   or   opinion,    and   should  have  been 
treated  as  such  by  the  plaintiffs,  if  they  knew  off  them." 
Further  on  it  is  said :    "It  may  be  that  representations  made 
by  the  officers  and  agents  of  the  company  to  some  of  the 
plaintiffs,  and  statements  contained  in  some  of  the  advertis- 
ing matter  circulated^  if  relied  upon  by  them,  would  ^have 
authorized  a  court  of  equity  to  cancel  their  contracts  on  the 
ground  of  fraud,  upon  a  showing  that  the  plaintiffs  were  in 
fact  ignorant  of  the  actual  contents  of  the  articles  of  in- 
corporation and  of  the  contents  of  the  by-laws  and  of  the 
condition  of  the  guaranty  fund,  had  timely  application  for 
that  relief  been  made.     *     *     *     But  the  plaintiffs  have 
had  the  benefit  of  the  insurance  during  the  time  for  which 
they  are  sought  to  be  held  liable,  and  have  not  been  preju- 
diced by  the  fraud  of  which  they  complain.     It  would  be 
unjust  to  their  associates  in  the  company,  who  necessarily 
relied  upon  their  obligations  as  well  as  those  of  the  other 
members  for  security,  to  deprive  them  of  these,  especially  in 
view  of  the  fact  that  the  plaintiff  did  not  ask  relief  from  li- 
ability until  the  company  ceased  to  do  business,  and  defend- 
ant assigned  its  property  for  the  benefit  of  creditors."  Coun- 
sel for  appellants  say  "that  part  of  those  plaintiffs  were 
well  acquainted  with  the  affairs  of  the  company,  knew  its 
condition  financially,  and  therefore  could  not  insist  that 
they  were  deluded  into  becoming  members  by  reason  of  any 
false   or  fraudulent  representation.     Of  the   others  it  is 
said:     "Those  who  did  not  stand  in  that  relation  had  re- 
tained their  insurance  for  a  long  time,  and  under  such  cir- 
cumstances that  they  could,  by  using  a  reasonable  amount  of 
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dxiigence,  have  ascertained  the  facts  in  reference  to  the  con- 
dition of  the  company,  and  demanded  relief  from  their  con- 
tracts before  liability  accrued  against  the  company."  As  we 
view  it,  this  is  precisely  the  attitude  of  these  appellants, 
and  the  same  rule  should  be  applied  to  them.  If  by  reason 
of  the  fraud  alleged  they  did  not  become  members  upon  the 
naaking  and  accepting  of  their  applications,  they  did  become 
members  by  standing  upon  their  contract  after,  by  reason- 
alle  diligence,  they  could  have  ascertained  the  facts.  We 
oondude  that  the  matters  alleged  as  fraud  in  procuring  the 
contract  do  not  constitute  a  defense  to  plaintiff^s  cause  of 
action,  and  that  the  motion  was  properly  sustained  on  this 
ground.  This  being  true,  we  need  not  inquire  whether  or 
not  the  order  of  court  making  the  assessmnet  was  an  adjudi- 
cation. The  judgment  of  the  district  court  seems  to  be  cor- 
rect, and  it  is  affibmed. 

Grangee^  C.  J.,  not  sitting. 
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Charles  A.  Bach,  Appellant,  v.  Iowa  Central  Railway        112    241 

Company,  Appellee. 

Railroads:  negligence:  Jury  question.  In  an  action  against  a 
railway  company  for  injuries  occasioned  by  the  derailment 
of  an  engine,  evidence  that  the  accident  occurred  at  a  cattle 
guard  at  the  end  of  a  switch,  and  was  caused  by  the  cattle 

1  guard  being  low,  and  the  timbers  in  it  rotten,  causing  it  to 
sink  under  weight  of  the  engine,  and  the  pilot  to  strike  the 
guard  rail  and  move  the  switch,  is  sufficient  to  require  the 
Bubmisslim  of  the  case  to  the  Jury. 

Bvtoence:    BhotographB  of  scene  of  accident.    Photographs  of  the 

2  scene  of  the  derailment  of  a  railway  train,  taken  just  after 
the  accident,  are  admissible  in  evidence  in  an  action  to  re- 
cover for  injuries  sustained  in  the  wreck. 

SuBSBQTTENT  DERAILMENT.  In  an  actiou  for  injuries  sustained  In 
the  derailment  of  an  engine,  caused  by  the  sinking  of  the 

Vol.  112  Iowa— 16. 
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track  under  its  weight,  that  another  engine,  after  the  acci- 
8    dent,  was  run  over  the  track,  and  was  derailed  in  the  same 
way,  is  inadmissible  in  evidence,  where  the  engines  were  not 
alike,  and  the  track  was  not  in  the  same  condition. 

Appeal  from  Marshall  District  Court. — Hon.  G.  W.  Burn- 

HAM,  Judge. 

Thursday,  October  18,  1900. 

Action  by  plaintiff,  who  is  a  railway  fireman,  for  in- 
juries received  through  the  derailment  of  a  train.  The  an- 
swer was  a  general  denial.  Trial  to  a  jury.  Directed  ver- 
dict for  defendant,  and  plaintiff  appeals. — Reversed. 

Boardman  &  Boardman  for  appellant. 
Binford  &  SnelUng  for  appellee. 

Deemer,  J. — ^As  defendant's  motion  to  direct  a  verdict 
was  sustained,  every  fact  favorable  to  plaintiff,  and  which 
the  evidence  tends  to  prove,  must  be  conceded.  With  this  in 
mind,  we  now  proceed  to  a  statement  of  the  grounds  of  n^ 
ligence,  and  of  tlie  evidence  offered  to  sustain  them.  The 
chaj^  is  that  plaintiff  received  his  injuries  through  the 

derailment  of  a  train,  and  that  the  negligence 
1  causing  the  accident  consisted  in  the  maintenance  of 

a  low  cattle  guard,  the  timbers  of  which  were  rotten 
and  unsafe;  that  on  or  near  the  cattle  guard  there  was  a 
switch,  and  across  the  guard  was  a  guard  rail  which  was  too 
high;  and  that  the  train  on  which  plaintiff  was  riding 
was  drawn  by  a  heavy  "moguV'  engine,  and  that,  while  run- 
ning at  the  rate  of  thirty  miles  an  hour,  the  engine  struck 
this  cattle  guard  in  its  defective  and  unsafe  condition,  caus- 
ing it  to  sink,  the  pilot  of  the  engine  to  strike  tiie  guard 
rail,  the  switdi  to  spring,  and  the  engine  to  leave  the  track.*' 
In  support  of  these  allegations  plaintiff  introduced  evidence 
tending  to  show  that  the  accident  occurred  fit  a  point  on 
defendant's  track  where  there  was  a  "doubling"  switch ;  that 
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the  cattle  guard  was  at  the  point  of  the  switch ;  that  as  soon 
as  the  engine  struck  the  switch  it  dropped ;  and  that  sparky 
flew  from  the  right  side  of  the  engine — either  from  the  driv- 
ers or  the  pilot.     Another  witness  testified  that  the  engine 
dropped  when  it  struck  the  cattle  guard;  that  sparks  flew 
from  the  front  end,  and  that  it  almost  instantly  left  the 
track.    Immediately  after  the  accident  the  guard  rails  were 
examined,  and  found  to  be  badly  scratched  and  bruised. 
As  to  the  cause  of  the  accident  one  of  the  witnesses  testified 
as  follows :     "The  cause  of  this  accident  was  the  cattle  guard 
being  low,  and  the  timbers  rotted  under  it,  so  it  would  give 
it  a  chance  to  sink  when  a  heavy  weight  would  strike  it. 
When  the  trucks  struck  it,  it  sank,  and  the  pilot  struck  the 
guard  rail,  and  moved  the  switch,  and  the  engine  was  thrown 
in  onto  the  side  tracL     *     ♦     *    The  timbers  themselves, 
being  the  cattle  guard,  were  rotten,  and  the  front  of  the 
engine  struck  the  rails  over  these  timbers,  and  they  sank 
down ;  and  there  were  joints  in  the  rails  which  would  let  it 
sink  every  time,  and  when  it  thus  sank  down   the  pilot 
caught  the  guard  rail,  and  let  the  engine  in  there.  The  track 
was  not  strong  enough  in  there  to  hold  up  one  of  these  large 
engines  going  at  the  speed  it  was  going,  and  consequently 
the  track  gave  way.    I  know  the  pilot  struck  the  guard  rail 
by  the  way  the  front  of  the  engine  dropped.     Just  before  the 
wreck  the  switch  was  set  for  the  main  line.^'    Another  tes- 
tified regarding  the  condition  of  the  cattle  guard  as  follows: 
"The  cattle  guard  at  the  point  of  the  accident  was  about 
two  inches  too  low  and  had  been  for  six  or  seven  months 
prior  to  the  accident.    *     *     *    I  own  the  land  each  side 
the  cattle  guard.    Was  about  the  cattle  guard  once  a  week, 
or  maybe  once  a  month.     The  ground  at  cattle  guard  was 
springy.    The  guard  was  full  of  dirt  or  mud  up  to  the  mud- 
sills.   Had  be^n  so  ever  since  I  bought  the  place,    I  noticed, 
after  the  accident,  marks,  scratches,  bruises,  and  mutila- 
tions, on  the  guard  rail.    The  whole  of  the  cattle  guard  was 
depressed  two  inches.     The  mudsills  were  covered  with  mud 
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and  dirt  to  nearly  the  top.  The  cattle  guard,  in  my 
opinion,  was  two  inches  lower  than  it  ought  to  be.  *  *  * 
The  rails  were  depressed  because  at  the  end  of  the  cattle 
guard  was  a  doubling  switch,  which  gave  it  a  chance  to 
depress.  The  cattle  guard  was  low.  The  guard  rail  was 
high  the  morning  after  the  accident."  Another  said,  "The 
depression  in  the  cattle  guard  looked  to  be  one  ,and  one-half 
OP  two  inches.'^  Still  another  said  the  guard  rail  was  high, 
and  the  undersills  were  rotten.  One  of  the  defendant's 
section  men  said  he  took  out  the  cattle  guards,  and  that  they 
were  a  little  rotten.  There  was  also  evidence  to  the  effect 
that  the  switch  was  set  for  the  main  line,  both  before  and 
after  the  accident,  and  there  is  no  room  for  the  suggestion 
that  the  derailment  might  have  been  caused  by  the  unau- 
thorized throwing  of  the  switch.  Surely  this  evidence  was 
sufficient  to  take  the  case  to  the  jury.  The  cirpumstances 
were  such  as  that  a  jury  may  have  been  satisfied  that  the  cat- 
tle guard  and  the  rails  were  defective ;  that  defendant  knew, 
or  ought  to  have  known,  of  the  defect;  and  that  these  de- 
fects were  the  cause  of  the  derailment  of  the  train.  It  is 
not  a  case  of  pure  conjecture,  as  defendant's  counsel  argue. 
Prom  the  evidence  we  have  quoted,  a  jury  might  conclude 
that  the  alleged  defective  condition  of  the  cattle  guard  was 
the  proximate  cause  of  the  injury.  Much  more  than  the 
mere  happening  of  the  accident  is  proven.  When  the  facts 
are  not  in  dispute,  and  reasonable  men  may  honestly  differ 
as  to  the  conclusion  to  be  drawn  therefrom,  the  case  is  for 
the  jury,  and  not  for  the  court  Moore  v.  Railway  Co.,  93 
Iowa,  484;  McFall  v.  Railway  Co,,  96  Iowa,  723;  Kerns 
V.  Railway  Co.,  94  Iowa,  126;  McLeod  v.  Railway  Co./104 
Iowa,  139,  and  cases  cited. 

Plaintiff  offered  in  evidence  photographs  of  the  scene, 
2  taken  just  after  the  accident.    The  court  was  in  error 

in  not  receiving  them  in  evidence. 

Some  days  after  the  accident,  another  engine  belonging 
to  the  defendant  was  run  over  the  cattle  guards  and  switch 


Oct  1900]  Carteb  V.  RiGGs.  245 


in  question,  and  it  sprung  the  switch,  and  ran  off  the  track, 
just  as  the  engine  did  on  which  plaintiff  was  injured. 
3  Evidence  was  offered  to  prove  this  fact,  but  it  was 

rightly  rejected.  The  engines  were  not  the  same, 
either  in  make  or  build ;  the  track  was  not  in  the  same  con- 
dition; and  there  was  no  proof  that  the  cattle  guard  and 
switch  were  in  the  same  state  of  repair  as  before  the  ac- 
cident. Indeed,  there  is  every  .reason  to  think  they  were 
not,  for  the  train  that  was  wrecked  at  that  point  must  have 
made  a  material  change  in  the  situation.  For  the  errors 
pointed  out  the  judgment  is  beveesed. 

Gba^geb,  C.  J.,  not  sitting. 


C.  W.  Cabteb  v.  Lawbason  Eiggs  and  Maby  T.  Kiggs^ 

Trustees,  Appellants. 

Contracts:  acceptance:  Estoppel  to  deny.  Plaintiff  leased  land 
of  defendant  for  several  years  and  at  an  annual  rent,  to  be 
paid  on  January  1st,  immediately  following  the  year  for  which 
it  accrued;  plaintiff  to  have  the  privilege  of  buying  the  property 
for  a  certain  sum  at  the  termination  of  the  lease.  In  April  of 
the  last  year,  plaintiff  informed  defendant  that  he  would  give' 

2  him  the  agreed  amount  and  a  proportionate  amount  of  the  rent 
for  the  last  year  in  case  he  purchased  before  the  close  of  the 
year,  and  would  give  him  30  days'  notice  of  when  he  would 
make  payment,  which  defendant  accepted  on  condition  that 
plaintiff  would  pay  8  per  cent,  interest  on  the  purchase  price 
in  case  payment  was  not  made  in  thirty  days.  On  September 
2l8t  plaintiff  mailed  a  letter  giving  notice  that  he  would  make 
payment  in  thirty  days,  which  defendant  denied  receiving. 
In  October  plaintiff  instructed  his  bank  to  send  defendant  the 
purchase  price  and  ten  months'  rent.  The  defendant  tele- 
graphed the  bank  that  rent  was  due  for  the  whole  year, 
which  the  bank  remitted,  and  informed  defendant  that  it 
would  leave  the  difference  to  be  adjusted  later.  Held,  that 
plaintiff  was  entitled  to  recover  two  months'  rent  from  de- 
fendant, since  it  was  too  late,  after  plaintiff  had  raised  the 
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money  to  make  the  purchase  for  defendant,  to  contend  that 
he  had  never  accepted  plaintiffs  ofter  to  take  a  proportionate 
part  of  last  year's  rent. 

Involuntary  Payment:  what  is:  Recovery  for  money  "had  and 
received.  Plaintiff  instmcted  his  bank  to  remit  a  certain 
sum  to  defendant  in  pasnnent  of  land,  and  defendant,  on  re- 
quest of  *  the  bank,  teletrraphed  the  amount  due,  which  was 
larger  than  the  plaintift  had  authorized  the  bank  to  remit. 
1  The  bank  informed  defendant  that  it  had  not  been  able  to 
obtain  further  instructions  from  plaintift,  but,  to  avoid  delay, 
remitted  the  amount  claimed  by  defendant,  "leaving  the  dif- 
ference to  be  adjusted  later."  Held,  that  the  payment  was 
not  voluntary,  and  hence  could  be  recovered  as  money  received. 

Appeal  from  Lyon  District  Court. — ^Hon.  F.  R.  Gaywoe^ 

Judge. 

Thubsday,  October  18,  1900. 

Action  to  recover  excess  of  rent  paid.    From  a  judg- 
ment against  them,  defendants  appeal. — Affirmed. 

0.  J.  Miller  for  appellants. 

E.  G.  Roach  for  appellee. 

Ladd^  J. — On  the  twentieth  day  of  September,  1886, 
the  defendants,  through  their  agent,  W.  P.  Riggs,  leased 
to  the  plaintiff  3,520  acres  of  land  in  Sioux  county  for  the 
term  of  11  years,  beginning  January  1,  1887,  at  the  annual 
rental  of  76  cents  an  acre  after  the  first  year,  "payable 
on  the  first  day  of  January  of  the  year  immediately  follow- 
ing the  year  for  which  the  said  rent  is  reserved.*' 
1  Lessee  also  agreed  to  pay  the  taxes  and  make  cer- 

tain improvements,  and  it  was  stipulated  that  he 
'Tiave  the  privilege  and  right  of  purchasing  said  land  at  any 
time  between  the  first  day  of  January,  1892,  and  the  ter- 
mination of  this  lease,  at  seventeen  dollars  per  acre  in 
cash.*'  The  plaintiff  in  October,  1897,  procured  necessary 
funds  from  the  German  Savings  Bank  of  Davenport  and  di- 
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rected  it  to  make  payment  and  obtain  deeds  under  the  terms 
of  the  contracts.  The  bank  inquired  of  Biggs  the  amount 
of  rent  required  in  additon  to  the  purchase  price,  and  was 
informed  that  for  the  entire  year  of  1897  would  be  ex- 
acted. Thereupon  it  remitted  the  sum  demanded,  Novem- 
ber 1,  1897,  sajdng:  "Our  instruction  from  Mr.  Carter, 
under  date  of  October  28,  was  to  remit  for  3,520  acres  of 
land  at  $17,  $59,840,  plus  rent  of  75  ct*  per  acre  per  an- 
num for  10  mos.,  $2,200;  total,  $62,040,  as  due  Nov.  1. 
In  comparing  the  two  figures,  I  take  it  that,  while  he  wants 
to  pay  rent  for  10  mos.,  you  claim  12  mos. — a  difference 
of  $440.00.  I  have  not  been  able  to  obtain  further  in- 
structions from  Mr.  Carter  today,  and,  in  order  to  avoid  any 
delay  remit  the  amount  claimed  by  you,  leaving  difference 
to  be  adjusted  later."  This  difference  alone  is  in  contro- 
versy in  this  action.  It  will  be  observed  that  the  payment 
was  not  voluntary.  The  money  was  sent  to  avoid  delay, 
without  consulting  Carter,  and  on  the  express  condition 
that  the  difference  should  be  adjusted  by  Carter  and  defend- 
ants at  a  later  day.  There  was  not  only  no  previous  dis- 
pute as  to  the  item,  but,  as  will  be  seen,  a  definite  arrange- 
ment with  reference  to  it  had  been  made.  True,  the  letter 
may  be  only  a  proposition ;  but,  by  retaining  the  money  and 
making  no  objection,  the  defendants  clearly  accepted  the 
condition  named.  Had  they  not  wished  to  postpone  the  set- 
tlement of  the  comparatively  small  item  of  rent  as  suggested, 
they  should  have  returned  the  draft.  We  know  of  no 
reason  why  such  an  understanding  may  not  be  had,  and  the 
rights  reserved  enforced.  See  Lyman  v.  Lauderhaugh,  75 
Iowa,  481.  The  clause,  "leaving  difference  to  be  adjusted 
later,"  has  none  of  the  elements  of  a  protest.  The  word- 
ing of  the  letter  clearly  indicates  that  a  voluntary  payment 
was  not  intended,  and  the  subsequent  correspondence  shows 
that  it  was  not  so  understood. 

II.     But  for  the  agreement  of  the  parties,  no  little 
difficulty  might  be  experienced  in  determining  when  liabil- 
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ity  for  the  rent  of  1897  attached.  While  the  crops  from 
the  land  may  have  been  harvested  before  November  Ist,  the 
plaintiff  was  not  bound  to  pay  the  purchase  price  until  Jan- 
uary 1st  following,  and  the  value  of  the  use  of  the  money  for 
the  two  months  might  well  off-set  the  proportionate  part  of 
the  year's  rent  for  the  same  period.  And  it  plainly  appears 
that  this  was  the  conclusion  reached,  through  their 
2  correspondence.      On   March  27,   1897,   Carter   in- 

quired of  Biggs  whether  the  trustees  would  accept  the 
purchase  price  and  a  proportionate  part  of  the  year's  rent 
if  paid  prior  to  January  1,  1898.  Riggs  on  April  6th  re- 
sponded, declining  to  make  any  reduction.  On  the  thir- 
teenth of  April,  Carter  asked  for  reconsideration,  and  sug- 
gested that  payment  for  the  proportionate  part  of  the  year 
woidd  be  fair,  and  that  he  would  give  30  days'  notice  of  his 
intention  to  pay.  Riggs  replied  on  the  twenty-fourth,  mak- 
ing this  definite  proposition:  **That  you  be  allowed  to 
take  up  the  lease  according  to  its  terms  on  the  several  quar- 
ters of  land  as  you  desire,  provided  you  give  thirty  (30) 
days'  notice  of  your  intention  to  pay  in  full  on  that  particu- 
lar quarter;  and,  further,  if  at  the  expiration  of  the  thirty 
days  you  have  not  settled  for  the  deed,  we  will  expect  eight 
per  cent  interest  on  the  amount  of  the  purchase  price,  with 
a  proportionate  part  of  the  year's  rental  due  then  added  to 
the  purchase  and  this  rate  of  interest  will  continue  until 
the  date  of  the  draft  to  us  over  and  above  the  30  days'  notice." 
There  was  no  further  correspondence  until  September  13, 
1897,  when  Carter,  in  remitting  money  on  past-due  rent, 
said :  "I  expect  to  be  ready  to  take  deed  for  the  lands  soon, 
if  the  title  does  not  make  a  hitch.  Will  give  the  desired 
30-days'  notice  soon  as  I  hear  about  the  title."  Riggs 
merely  acknowledged  the  receipt  of  the  money,  and.  indi- 
cated the  balance  due.  This  was  transmitted  by  Carter 
September  22d,  and  acknowledged  by  Rigrers  on  the  27th. 
TTp  to  this  point  there  is  no  conflict  in  the  evidence.  Car- 
ter testified  that  he  mailed  a  letter,  properly  addressed  to 
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Eiggs,  September  21,  18,97,  advising  him  that  he  expected 
to  pay  and  take  up  the  land  contracts  in  30  days,  and  that 
he  gave  notice  as  "per  your  letter  to  this  effect  a  couple  of 
months  ago."  Biggs  denied  ever  having  received  this  letter. 
But  the  record  discloses  that  on  the  twelfth  of  October  he 
'wrote  Carter  that:  "The  reason  why  I  have  not  answered 
your  recent  letters  has  been  the  absence  of  my  brother  Law- 
rason  from  home  for  the  past  three  months.  I  have  now 
taken  up  the  matters  contained  therein,  and  report  that  we 
will  prepare  the  deeds  for  the  various  sections  of  Sioux 
county  land."  No  letters  were  written  by  Carter  in  Septem- 
ber or  October,  save  those  mentioned,  and  the  conclusion  is  in- 
evitable that  the  two  recent  letters  concerning  payment  for  the 
land  were  those  to  which  reference  was  had.  In  any  event, 
the  district  court  could  well  have  so  foimd,  and  that  the  no- 
tice was  received.  Possibly,  as  contended,  Riggs'  proposi- 
tion differed  from  that  of  Carter,  and  ordinarily  must  have 
been  accepted  by  the  latter  within  a  reasonable  time.  No 
such  objection,  however,' was  interposed;  and  Riggs,  with 
full  knowledge,  obtained  from  the  letters  to  which  he  re- 
plied, that  Carter  was  preparing  to  make  payment  in  pur- 
suance of  his  proposition,  advised  him  that  the  trustees 
would  make  the  deeds.  After  Carter  had  raised  and  ten- 
dered the  money  on  the  faith  of  this  assurance,  it  was  too 
late  to  question  the  acceptance  of  the  original  offer.  The 
attempt  to  exact  the  additonal  $440  under  the  circum- 
stances disclosed  merited  the  condemnation  it  has  received. 
— Affibmed. 

Gbangee^  C.  J.,  not  sitting. 


250  Statb  of  Iowa  v.  Baboock.  [112  Iowa 


The  State  of  Iowa  for  the  use  of  the  City  of  Dubuque  v. 

John  Babcock,  Appellant 

Constitutional  Law:  obdiitance  with  pekaltt:  Jurisdiction  of 
justice  of  the  peace  and  on  appeal.  Constitution,  Article  1, 
section  11,  limits  the  criminal  jurisdiction  of  justices  of  the 
peace  to  cases  where  the  penalty  does  not  exceed  a  fine  of 
1100,  or  Imprisonment  for  thirty  days.  Dubuque  City  Ordi- 
nances, section  12,  prescribes  a  penalty  for  the  keeping  of 

1  unlicensed  pool  or  billiard  tables,  of  |6  for  each  game  played 
thereon.  Held,  that  a  justice  of  the  peace  has  no  original 
jurisdiction  of  an  offense  under  such  ordinance,  and  hence 
the  district  court  no  appellate  jurisdiction  thereof,  as  the 
offense  is  a  continuing  one,  and  the  penalty  might  exceed,  llOOt 

Same:  Validity  of  ordinance.  Under  Code,  section  947,  prohibit- 
ing cities  under  special  charters  from  imposing  a  fine  In  ex- 
cess of  |100  for  breach  of  an  ordinance,  Dubuque  City  Ordi- 
nances, section  12,  prohibiting  the  keeping  of  unlicensed  pool 

2  or  billiard  tables,  and  providing  a  penalty  of  |6  for  each  game 
played  on  an  unlicensed  table,  is  invalid,  as  the  offense 
thus  provided  for,  being  a  continuing  one,  the  penalty  may 
be  larger  than  that  authorized  by  the  statute. 

Appeal  from  Dubuque  District  Court. — ^Hon.  M.  C.  Mat- 
thews, Judge. 

Thursday^  October  18,  1900. 

Defendant  was  accused  of  violatine  an  ordinance  of 
the  city  of  Dubuque  prohibiting  the  keeping  of  billiard  or 
pool  tables  for  hire  or  gain,  and  prescribing  a  oenalty  there- 
for. An  information  charging  the  offense  was  filed  before  a 
justice  of  the  peace.  Defendant,  being  found  guilty  on  such 
hearing,  appealed  to  the  district  court,  where  there  was  a 
jury  trial  and  a  verdict  of  guilty.  From  the  judgment 
thereon,  imposing  a  fine  of  $50,  defendant  prosecutes  this  ap- 
peal.— Reversed. 

W.  F.  Rupert  for  appellant. 
No  appearance  for  appellee. 
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Waterman^  J. — ^We  need  notice  but  one  of  the  many 

matters  argued.    The  ordinance  upon  which  this  prosecution 

is  founded  is  as  follows:    "Sec  12.  No  person  shall  keep 

any  billiard  table,  pigeon-hole  table,  pool  table  or 

1  any  table  to  be  used  in  any  game  similar  thereto, 
or  any  bowling  or  ten-pin  alley,  for  hire  or  gain, 

directly  or  indirectly  received,  without  license  therefor, 
under  a  penalty  of  $5  for  each  game  played  thereon  for 
which  pay  or  gain  is  received,  (a)  There  shall  be  taxed 
and  collected  for  a  license  to  keep  billiard  and  pool 
table,  and  tables  used  in  games  similar  thereto,  the 
sum  of  ten  ($10)  dollars,  for  each  table,"  etc. 
It  will  be  noticed  that  the  offense  described  is 
the  keeping  of  an  unlicensed  table  for  gain,  and 
not  the  specific  act  of  permitting  a  game  to  be  played 
thereon.  Permitting  a  single  game  to  be  played  for  hire  ig 
as  complete  an  offense  as  though  numerous  games  were 
played.  The  number  of  games  is  material  only,  under  the 
ordinance,  in  fixing  the  penalty,  which  may  be  greater  in 
some  cases  than  in  others  for  precisely  the  same  offense.  The 
crime  charged  here  is,  in  our  opinion,  clearly  a  continuing 
one,  like  that  of  keeping  a  gambling  house ;  and,  as  the  fine 
fixed  might  be  more  than  $100,  a  justice  of  the  peace 
would  have  no  jurisdiction  to  summarily  try  the  case  (sec- 
tion  11,  article  1,  Constitution),  and,  as  the  justice  had  no 
jurisdiction,  the  district  court  could  acquire  none  on  ap- 
peal. State  V.  Carpenter,  23  Iowa,  506.  In  cases  of  the 
sale  of  intoxicating  liquors  in  violation  of  law,  we  have  held 
that  a  prosecution  is  within  the  jurisdiction  of  a  justice  of 
the  peace  although  the  aggregate  of  the  fines  imposed  is  in 
excess  of  $100.  Jackson  v.  Boyd,  53  Iowa,  536.  But  this 
is  because  in  such  cases  more  than  one  offense  may  be 
charged  in  the  information,  the  penalty  for  each  offense  be^ 
ing  within  the  constitutional  limitation.     Code,  sec- 

2  tion  2425,  and  cases  cited  in  note  thereto.     The  city 
of  Dubuque  is  under  a  special  charter,  but,  in  com- 
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men  with  other  cities  of  the  state,  may  not  impose  a  fine  in 
excess  of  $100  for  breach  of  an  ordinance.  Code,  section 
947.  If  proof  in  a  case  of  this  kind  disclosed  more  than 
20  games  to  have  been  played,  the  justice  would  hiave  to  dis- 
card a  part  of  the  penalty  in  order  to  keep  within  his  juris- 
diction, and  there  is  no  warrant  for  any  such  proceeding. 
As  a  matter  of  fact,  the  defendant  here  confessed  in  the 
trial  court  to  there  having  been  4,500  games  played  for  hire 
on  his  tables  within  the  time  charged  in  the  information, 
and  the  proof  showed  many  more  games  than  were  taken 
into  account  in  fixing  the  penalty  imposed.  We  are  of  the 
opinion  that  the  city  lacked  power  to  prescribe  any  such  pen- 
alty.— ^Reversed. 

Granger,  C.  J.,  not  sitting. 


p 
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G.  R.  Mackintosh,  Appellee,  v.  J.  B.  Locke,  Appellant. 

Construction  of  Contract:  Plaintiff  and  defendant  contracted  that 
plaintiff  should  cut  the  stone,  to  be  used  in  building  an  abut- 
ment, according  to  specifications,  for  which  he  should  receive 

1  a  stipulated  sum  per  yard,  measured  in  the  wall.  The  specifi* 
cations  required  the  stone  to  be  trimmed  on  the  face  edge  to 

2  the  dimension  line,  and  the  face  of  the  stone  left  rough  and 
uneven.  Held,  that,  in  the  absence  of  a  rule  or  custom  to  the 
contrary,  plaintiff  was  entitled  to  recover  for  the  amount  of 
stone  in  the  rough  face  projecting  beyond  the  dimension  line. 

Amendment  Ordered  on  New  Trial :  timely  piling.  Where  plain- 
tiff was  required,  as  a  condition  precedent  to  the  granting  of 
a  new  trial,  to  file  a  substituted  petition  tendering  the  issue 

3  on  which  the  new  trial  was  granted,  and  such  petition  was 
filed  some  days  after  the  order  was  made,  and  no  motion  was 
interposed,  It  had  the  same  force  and  effect  as  though  filed  at 
the  time  the  order  was  made. 

Pleadings:  construction.  By  agreement,  plaintiff  was  to  receive 
from  defendant  a  stipulated  sum  per  yard  for  cut  stone,  to 
be  measured  in  the  wall.  They  disagreed  as  to  whether  plain- 
tiff was  entitled  to  compensation  for  the  amount  of  stone  In 
the  rough  face  projecting  beyond  the  dimension  line.    In  his 
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3  petition,  the  plaintiff  alleged  the  total  amount  for  which  he 
claimed  compensation  without  specifying  the  amount  of  the 
disputed  claim.  Held,  that  to  the  extent  that  the  disputed 
amount  was  embraced  in  the  total  it  was  put  in  issue  by  the 
petition. 

Appeal:  betiews  Oranting  neto  trial.  The  Supreme  Court  will 
not  set  aside  an  order  of  the  trial  court  granting  a  new  trial 
unless   it  clearly  appears   that  the  discretion   vested   in   the 

4  trial  court  In  such  matters  has  been  abused. 

iAppedl  finom  Polk  District  Court. — ^Hon.  T.  F.  Stevensow, 

Judge. 

Friday,  Octobeb  19,  1900. 

Action  at  law  to  recover  for  labor  done  tinder  wri^ 
ten  contract,  and  for  damages  growing  out  of  the  perform- 
ance thereof.  The  case  was  tried  to  a  jury,  resulting  in  a 
verdict  in  a  small  amount  for  the  plaintiff.  Plaintiff^s 
motion  for  a  new  trial  was  sustained,  and  defendant  ap- 
peals.— Affirmed. 

J,  K.  Macomber  for  appellant. 
Jones  &  McHenry  for  appellee. 

Deemeb,  J. — ^Plaintiff  and  defendant  entered  into  a 
contract  by  the  terms  of  which  defendant  agreed  to  furnish 
rough  stone  on  the  cars  in  the  city  of  Des  Moines  at  the 
rate  of  $7  per  yard  of  4,000  pounds,  ready  to  be  cut.  Plain- 
tiff, on  his  part,  agreed  to  cut  the  stone  in  accordance  with 
certain  plans  and  specifications,  and  place  it  on  wagons 
ready  for  delivery  at  the  site  of  the  bridge  which  was  being 
constructed  by  defendant  in  the  aforesaid  city,  and  to  do 
the,  work  so  that  the  stone  should  not  cost  defendant  to  ex- 
ceed $9.50  per  yard,  measured  in  the  wall.  Defendant  was 
to  pay  for  the  cutting  **an  amount  suflScient  to  make  up 
the  sum  of  $9.60  per  yard,  delivered  on  wagons. '* 
1  One  of  the  stipulations  of  the  contract  reads  as  fol- 

lows:   "The  parties  of  the  second  part  are  to  stand 
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all  loss  caused  by  waste,  or  less  freight  on  waste,  so  that  the 
stone  shall  not  cost  the  said  party  of  the  first  part  to  exceed 
$9.50  per  yard,  as  aforesaid  on  wagons,  ready  for  transpor- 
tation to  the  abutments.  The  said  party  of  the  first  part 
agrees  that  all  waste  shall  belong  to  the  second  parties,  and 
that  the  said  first  party  will  buy,  at  market  prices,  such 
stone  for  concrete  as  he  may  need  in  putting  up  said  about- 
ments,  if  said  second  parties  see  fit  to  prepare  the  stone  for 
concrete."  Plaintiff  was  the  second  party  to  the  contract 
Each  party  undertook  the  performance  of  his  part  of  the 
contract,  and  when  the  bridge  was  completed  a  controversy 
arose  between  them  regarding  the  amount  due  plain- 
tiff thereunder.  The  plans  and  specifications  of  the 
bridge  called  for  rock-faced  stone;  that  is  to  say,  each  stone 
was  required  to  be  trimmed  on  the  face  edge  to  the  dimen- 
sion line,  and  the  face  of  the  stone  was  left  rough  and  un- 
even, so  as  to  give  a  rustic  finish.  The  controversy  arose 
over  the  measurement  of  the  ^tone  in  the  wall.  Plaintiff  of- 
fered to  show  the  amount  of  stone  in  the  rough  face  pro- 
jecting beyond  the  dimension  line,  but  the  court  would  not 
permit  him  to  do  so,  and,  at  the  conclusion  of  the  evidence, 
charged  that  there  was  practically  no  dispute  as  to  the 
amount  of  stone  in  the  bridge.  After  hearing  the  motion 
for  a  new  trial,  the  trial  judge  evidently  changed  his  mind, 
and  held  "that  the  claim  made  by  the  plaintiff  that  he  was 
not  allowed,  in  the  estimate  of  the  amount  of  cut  stone  cut 
by  himself  or  his  associates,  for  the  rock  face,  was  not  con- 
sidered and  determined  upon  the  trial ;  and  the  court,  find- 
ing that  it  was  the  right  of  the  plaintiff  to  have  such  ques- 
tions tried  and  determined,  concludes  that  a  new  trial  should 
be  granted  to  the  plaintiff."  This  ruling  was  on  condition 
that  plaintiff  relinquish  all  claims  for  excessive  waste,  ex- 
cept to  the  amount  of  3,600  pounds,  agreed  upon  by  the 
parties.  The  condition  was  accepted  by  plaintiff,  and  a 
new  trial  was  granted. 
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The  evidence  above  referred  to  was  offered  in  rebuttal, 
and  objection  on  the  ground  that  it  was  not  rebuttal  was 
lodged  against  it  The  court,  however,  did  not  sustain  the 
objection  on  that  ground,  but  held  that  the  evidence  was  not 
material.  In  view  of  the  court's  ruling  on  the  motion,  and 
of  the  record  that  is  before  us,  we  are  constrained  to  hold 
that,  while  the  court  may  well  have  found  that  the  evi- 
dence was  not  properly  admissible  in  rebuttal,  still,  as  it 
did  not  do  so,  but  precluded  further  inquiry  by  saying 
that* it  was  not  admissible  or  material,  the  question  of  ma- 
teriality may  properly  be  considered.  As  the  stone  was  to 
be  cut  in  accordance  with  the  plans  and  specifications  for 
the  bridge,  and  as  the  rock  face  required  labor,  in  the  form 
of   chipping  or   cutting,   we   are   of   opinion   that, 

2  in  the  absence  of  rule  or  custom  to  the  contrary,  the 
rough  or  rock  face  should  be  counted  in  arriving  at 

the  amount  of  cut  stone  in  the  bridge,  and  that  the  court  did 
not  err  in  granting  the  new  trial.  Appellant  says  that  the 
point  on  which  the  motion  was  sustained  was  not  made  by 
the  pleadings,  and  was  not  in  issue  between  the  parties.  It 
may  be  that  the  original  pleadings  did  not  tender  the  issue; 
but  plaintiff,  by  order  of  the  court,  and  as  a  condition  prec- 
edent to  the  granting  of  the  new  trial,  was  ordered  to  file 
a  substituted  petition  that  did  tender  such  issue.  This 

3  he  did,  although  it  was  filed  some  days  after  the  or- 
der was  granted.     No  motion  was  made  to  strike 

this  substitute,  and,  as  the  new  trial  was  granted  on  con- 
dition that  it  be  filed,  the  case  stands  as  if  it  were  filed 
at  the  time  the  order  was  made,  and  was  now  resting  on  the 
substituted  petition.  We  are  not  to  be  understood  as  hold- 
ing that  the  original  petition  does  not  claim  the  rock  face 
as  a  part  of  the  cut  stone.  To  the  extent  that  it  is  em- 
braced in  the  1,002.6  cubic  yards  stated  in  the  petition  as 
the  amount  of  cut  stone,  it  is  claimed  therein. 

There  are  some  other  grounds  on  which  the  motion 
might  properly  have  been  sustained,  but,  as  the  one  already 
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considered  is  sufficient  to  support  the  ruling,  we  need  not 
refer  to  them.     It  requires  a  clear  case  to  justify 
4  us  in  setting  aside  the  ruling  of  a  trial  court  grant- 

ing a  new  trial.  Ordinarily,  unless  it  appears  that 
the  discretion  lodged  in  it  in  such  matters  has  been  abused, 
we  do  not  interfere.  This  is  not  such  a  case  as  calls  for  a  re- 
versal, and  the  order  granting  the  new  trial  is  affibmbd. 

Gbangee,  C.  J.,  not  sitting. 


The  State  of  Iowa  v.  James  F.  Holland,  Appellant. 

Disbarment  Proceedings:  afpointino  more  than  one  attobnet 
TO  PROSECUTE.  Under  Code,  section  325,  providing  that  in  a 
proceeding  for  the  disbarment  of  an  attorney,  which  is  com- 
menced under  the  direction  of  the  court,  the  court  must  appoint 
some  atttomey  to  draw  up  ,the  accusation,  the  fact  that  the 
8  court  appointed  three  attorneys  to  take  charge  of  such  pro- 
ceedings, and  to  draw  and  file  the  proper  accusation.  Instead 
of  one,  was  immaterial. 

* 

Obdeb  TO  DEFENDANT  TO  appeab:  Validity,  Ck)de,  section  82^,  pro- 
Tides  that  if  the  court  deems  the  accusation  for  the  disbar- 
ment of  an  attorney  sufficient,  it  may  make  an  order  requiring 
the  accused  to  appear.  The  court  Issued  such  an  order  before 
the  sufficiency  of  an  accusation  was  passed  on.  but  such  accu- 
6  sation  was  ordered  to  be  filed  by  the  court  upon  facts  coming 
to  its  knowledge  on  the  trial  of  a  former  case,  and  the  ac- 
cused appeared,  and  the  sufficiency  of  the  accusation  was 
raised  and  passed  on  by  motion  and  demurrer.  Heldf  that 
a  judgment  of  disbarment  would  not  be  reversed  for  a  failure 
to  pass  on  the  accusation  before  the  order  was  made. 

Finding  of  guilt:  Sufficiency  in  form.  Where  the  accusation  in 
a  disbarment  proceeding  charges  certain  facts  as  a  conspiracy 
to  defraud  a  client,  and  prays  that  accused  be  found  guilty 
4  and  be  disbarred,  the  final  order  of  the  court  that  the  applica- 
tion of  plaintiff  shall  be  granted  is  a  sufficient  finding  of  the 
guilt  of  the  accused. 

DiSBABiCENT  FOB  cbime:     ConvicHon  hy  jury  not  essential.    Code, 
section  824,  authorizes  the  disbarment  of  an  attorney  for  the 
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willfQl  Violation  of  the  duties  of  an  attorney,  as  provided 
therein.  Code,  section  318,  provides  that  an  attorney  who  is 
guilty  of  deceit  or  collusion,  or  assents  thereto,  with  intent  to 
4  deceive  a  party  to  an  action,  may  be  disbarred.  Held,  that 
an  attorney  may  be  disbarred  for  entering  a  conspiracy 
to  defraud  a  client,  though  he  has  not  been  convicted  of  a 
crime  or  misdeameanor  in  relation  thereto  by  verdict  of  a 
Jury. 

• 

Evidence  to   sustain  disbarment.    The  defendant  in   disbarment 
proceedings  had  assisted  A.,  who  was  also  an  attorney,  in  the 

1  defense  of  a  divorce  case,  and  knew  that  the  latter  had  re* 
ceived  13,997.50  from  the  client  in  order  to  prevent  the  plain- 
tiff in  divorce,  from  obtaining  alimony.     The  client  testified 

2  on  the  trial  of  the  divorce  case  that  he  had  lost  the  money. 
After  the  trial,  A.  refused  to  pay  the  client  anything,  except 
140  to  enable  him  to  leave  town,  and  intimated  that  he  might 

6  be  prosecuted  for  perjury.  Defendant  then  approached  the 
client  and  obtained  a  contract  to  collect  the  money  from  A.; 
and  together  they  returned  to  the  office  of  the  latter  and  in- 
duced a  settlement  for  |260,  and  the  client  gave  a  receipt  in 
full.  On  the  same  day  A.  gave  defendant  a  check  for  |250, 
which  the  latter  swore  was  for  services  not  connected  with 
such  case,  but  on  the  same  day  he  delivered  an  affidavit  to  A., 
to  the  efFect  that  the  settlement  with  the  client  was  freely  and 
voluntarily  made.  He  also  gave  a  written  statement  to  A. 
that  nothing  unusual  had  taken  place  at  the  settlement,  but 
on  the  trial  he  testified  that  A.  threatened  the  client  with 
prosecution  for  perjury,  and  that  the  defendant  advised  him 
that  he  had  better  lose  the  money  than  to  go  to  the  peni- 
tentiary. Held,  sufficient  to  sustain  a  judgment  of  disbar- 
ment. 

Pleading:    striking  out  amendment.    It  is  not  error  for  the  court 
to  stfike  out  an  amendment  to  the  accusation  during  the  trial 

7  of  disbarment  proceedings,  when  such  amendment  is  only  an 
allegation  of  evidential  facts  which  might  be  proven  under 
the  original  accusation. 

Appeal  from  Hamilton  District  Court, — IIon.  J.  R.  Wiiit- 

AKER,  Judge. 

Fbiday^  October  19,  1900. 

At  the  March  term,  1899,  of  said  court,  Hon.  S.  M. 

Weaver,  presiding,  made  an  order  reciting  that  it  appeared 
Vol.  112  Iowa — 17. 
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from  the  testimony  and  record  in  the  ease  of  George  BarlKu* 
against  George  C.  Olmstead,  tried  and  detennincd  at  that 
term,  **that  there  is  reasonable  ground  for  proceedings  to 
revoke  and  suspend  license  of  James  F.  Howard  to  practice 
law  in  the  coiirts  of  this  state,"   and  it  was  ordered  that 

such  proceedings  he  instituted.  It  was  further  or- 
1  dered  '''that  X.  B.  Hyatt,  A.  X.  Boeye,  and  Wesley 

IMartin,  practicing  attorneys  of  this  county,  be  di- 
rected to  take  charge  of  said  proceedings,  draw  up  and  file 
the  proper  accusation,  and  serve  copy  of  same  on  said  How- 
ared  at  least  ten  davs  prior  to  the  first  dav  of  the  next  term 
of  this  court,  and  to  do  all  other  things  necessary  and  pro^xr 
to  a  hearing  and  trial  of  said  charges  upon  their  merits." 
In  pursuance  of  said  order  said  attorneys  filed  and  served 
charges  and  specifications  against  James  F.  Howard,  iu 
effect  accusing  him  with  having  conspired  with  George  C 
Olmstead,  also  an  attorney  of  said  court,  to  clieat  and  <le- 
fraud  one  George  Barber.  The  defendant's  motion  to  strike 
said  )x*tition  and  his  demurrer  thereto  being  overruled,  he 
filed  his  denial  of  the  allege<l  conspiracy,  and  a  motion  to 
dismiss  on  tho  grounds  that  he  is  charged  with  a  crime, 
and  that  the  court  cannot  disbar  him  on  the  charge,  or  Tak(? 
any  evidence  relating  thereto,  until  he  has  l)een  convicttnl 
of  the  crime  charged,  by  a  jury.  This  motion  was  over- 
ruled, and  a  trial  had  upon  the  issues,  joined  by  a  denial  of 
the  alleged  conspiracy;  and  it  was  adjudged  and  decreed 
that  the  iTcense  of  the  defenibint  be  revoked  and  suspended 
for  a  term  of  two  years  from  August  7,  1800.  Defendant 
aj>peals. — Affirmed. 

WilJifiDi  Aslicr  Howard  for  aj)pellant. 

X,  B.  11  ynlt.  A,  X,  Bo('ij(\  and  Wesley  Mdrlin  for  the 
State. 

GivK.v,  J. — T.     A  brief  outline  of  the  facts  will  ai<l  in 
understanding  the  questions   to  be   considered.      James    F. 


Oct.  1000]         State  of  Iowa  v.  Howard.  259 

Howard,  then  a  young  man,  was  admitted  to  the  bar  in 
189G,  and  commenced  the  practice  of  law  in  Webster  City 
in  and  near  which  place  he  had  lived  for  many  years^  and 
where  he  was  held  in  high  esteem  as  an  honorable  man. 
For  some  time  he  occupied  the  same  office  with  George  0. 
Olmstead,  then  county  attorney,  and,  although  not  in  part- 
nership, he  occasionally  assisted  Olmstead  in  his  professional 
work.  One  George  Barber  retained  Olmstead  as  his  attor- 
ney to  defend  an  action  by  Mrs.  Barber  for  divorce 
2  and  alimonv.     Barber  converted  some  notes  he  had 

into  cash,  realizing  $3,997.50  therefor,  which  he 
placed  in  the  hands  of  Olmstead,  to  put  it  beyond  the  reach 
of  Mrs.  Barber  on  any  judgment  she  might  recover  for  the 
alimony.  Olmstead  paid  Barber  small  amounts  from  time 
to  time,  which,  with  his  charges  for  services,  about  covered 
the  excess  over  $3,000  of  the  money  which  Barber  gave  him. 
When  Olmstead  received  the  monev  he  took  a  time  certifi- 
cate  of  deposit,  due  in  one  year,  in  his  own  name,  for 
$3,000,  and  the  balance  he  had  credited  on  his  own  account. 
Howard,  at  the  instance  of  Olmstead,  aided  in  the  prepara- 
tion and  trial  of  the  divorce  case;  and,  although  he  may  not 
have  known  what  disposition  Olmstead  made  of  the  money, 
he  midoubtedly  knew  of  its  receipt  by  Olmstead,  and  the 
jjurpose  thereof.  On  the  trial  of  the  divorce  case.  Barber 
testified  that  he  had  been  robbed  of  his  monev  while  in  Chi- 

t 

cago — a  statement  that  both  Olmstead  and  this  defendant 
knew  to  be  false.  There  is  no  evidence  that  the  defendant 
advised  or  consented  to  Barber's  giving  this  false  testimony, 
an<l,  being  only  an  assistant  in  the  case,  it  may  be  that  he 
was  powerless  to  prevent  it ;  but  not  so  with  Olmstead,  who, 
no  doubt,  advised  it.  At  the  time  the  $3,000  certificate  be- 
came due.  Barber  came  to  Webster  City,  and  demanded  his 
money  of  Olmstead,  who  denied  that  he  was  owing  him 
anything,  intimated  that  he  miglij^  be  prosecuted  for  i)er- 
jury,  and  paid  him  $40  to  enable  him  to  leave  the  town. 
Olmstead  solicited  the  defendant  to  assist  him  in  scaring 
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Barber  away,  and  offered  to  pay  him  $50  to  do  so,  but  de- 
fendant testifies  that  he  refused  to  do  so,  and  went  to  the 
depot,  where  Barber  was  about  to  leave,  and  induced  him  to 
return,  promising  that  he  would  assist  him  in  getting  more 
money  out  of  Olmstead.  Barber  and  the  defendant  then 
agreed  that  defendant  should  act  for  Barber,  and  thflt  he 
should  have  one-half  of  whatever  they  got  from  Olmstead. 
They  returned  and  pressed  Olmstead  for  further  payment, 
and  the  result  was  that  Olmstead  paid  Barber  $250,  of 
?5vhich  defendant  got  $50.  Barber  wrote  and  signed  a  re- 
ceipt to  Olmstead  for  $3,180,  to  which  Olmstead  required 
the  words  "in  full  of  all  demands  up  to  date"  to  be  addofT, 
^vhich  was  done,  and  Barber  then  left  the  city.  After- 
wards, on  the  same  day,  Olmstead  gave  his  check  to  the 
defendant  for  $250,  which  defendant  testifies  was  on  a  set- 
tlement between  them  for  office  rent  and  services  rendered 
by  defendant  to  Olmstead  in  typewriting,  etc.,  and  that 
Olmstead  refused  to  settle  with  him  until  after  Barber  had 
gone.  On  the  same  day  (May  11,  1898)  the  defendant 
signed  and  delivered  to  Olmstead  hia  affidavit,  executed  be- 
fore R.  W.  Biggs,  notary  public,  as  follows : 

"Affidavit  I,  James  F.  Howard,  being  first  duly  sworn, 
do  depose  and  say  that  I  was  attorney  for  Gteorge  Barber 
on  the  eleventh  day  of  May,  A.  D.  1889,  in  a  settlement 
of  all  accounts  and  demands  of  whatever  kind  or  nature 
between  G.  C.  Olmstead  and  George  Barber,  and  especially 
including  $3,000  borrowed  money;  that,  up  to  and  on  the 
above  date,  George  Barber  received  the  sum  of  $3,180  in 
money  and  services  from  said  George  C.  Olmstead,  and  re- 
ceipted to  him  for  the  same  on  said  day,  in  full  of  all  de- 
mands, of  whatever  kind  and  nature,  existing  between  said 
George  Barber  and  G.  C.  Olmstead  on  said  date;  that  said 
settlement  was  made  at  the  office  of  G.  C.  Olmstead,  and 
there  having  been  a  dispute  and  other  items  of  account  be- 
tween G.  C.  Olmstead  and  George  Barber,  and  the  amount 
due  George  Barber  being  in  dispute,  the  said  amount  of 
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$0,180  was  voluntarily  and  freely  agreed  upon  as  the 
amount  due,  amount  paid  in  money,  and  services  up  to  tliis 
time,  to  said  George  Barber ;  that  said  settlement  was  freely 
and  voluntarily  made  on  both  sides.  [Signed]  James  F. 
Howard. 

"Subscribed  and  sworn  to  before  me  this  eleventh  day 
of  May,  1898,  by  James  F.  Howard.  R.  W.  Biggs,  Notary 
Public  in  and  for  Hamilton  County,  Iowa." 

Concerning  this  affidavit  the  defendant  testifies  as  fol- 
lows: "He  said  he  was  going  to  Oklahoma,  to  run  for 
county  attorney  down  there,  and  that  Barber  had  gone  away, 
and  neither  of  us  would  ever  see  him  again,  and,  if  he  was 
going  to  support  me  and  get  support  for  me  here  as  county 
attorney,  I  ought  to  help  him  out  down  there,  and  he  yanted 
a  statement  showing  that  he  had  done  the  square  thing 
with  Barber.  He  wanted  it  in  the  form  of  an  affidavit, 
and  said  that  Biggs  would  put  his  seal  on  it  without  swear- 
ing me  to  it,  or  without  knowing  what  was  in  it,  or  any- 
thing of  the  kind,  and  it  Avould  be  just  a  confidential  mat- 
ter between  him  and  me,  and  he  would  never  show  it  to 
any  one  in  the  state.  I  asked  what  he  wanted  in  the  state- 
ment, and  he  said  he  just  wanted  it  to  show  that  he  had 
paid  Barber  up,  and  that,  if  they  sprung  anything  in  poli- 
tics down  in  Oklahoma,  he  wanted  it  to  show  that  he  had 
done  the  square  thing  up  here.  I  told  him  I  didn't  want 
to  give  anything  of  the  kind,  and  that  I  wouldn't  swear  to 
anything  of  the  kind  at  all,  and  he  said  I  wouldn't  have  to. 
I  finally  consented  to  ^ive  it  to  him,  and  he  went  up  to  my 
office,  and  he  dictated  what  he  wanted,  and  I  wrote  it  down 
in  pencil,  and  then  on  the  typewriter.  I  started  to  write  it 
on  the  typewriter,  and  got  down  to  the  place  where  I  saw 
very  plainly  that  the  affidavit  would  conflict  with  itself, 
and  I  said:  ^Vhat  is  the  use  of  making  this  for  $3,180, 
all  you  owed  him,  and  then  stating  that  the  settlement  w&s 
free,  fair,  and  voluntary  V  I  said :  *It  is  inconsistent.  No- 
body could  read  it  without  knowing  it  was  a  lie  here,  any- 
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wav/  ^Xow/  I  said,  ^if  yon  say  $250,  and  then  say  the  set- 
tlement was  free,  fair,  and  voluntary,  it  would  be  consistent 
•with  itself,  anyway?  He  said  he  wanted  it  just  as  he  had 
dictated  it  to  me.    I  told  him  that  I  wouldn't  ffive  it  to  him ; 

that  anvbodv  that  would  read  it  would  know  that  it  Avasn't 

t'        I. 

so.     He  renewed  his  promise  not  to  show  it  to  anybody  in 
this  state,  and  said  that  Biggs  wouldn't  know  what  it  was, 
and    that,    under   any  consideration,   he   wouldn't   show   it 
to  anvbody  here.     'Well,'  I  said,  'BiiriTs  will  know  what  is  in 
it,  am'way.'     Biggs  was  the  notary  public  that  I  was  going 
before  to  have  him  put  his  seal  on  it.     *Xo,'  he  said,  'he 
won't' — not  to  let  Biggs  read  it  at  all.     So  I  finished  up  the 
affidavit  part  of  it,  and  took  it  out  of  the  typewriter,  and 
rolled  it  around  on  the  back  side  to  put  the  jurat  on,  so 
Biggs  couldn't  see  it, — so  he  couldn't  read  the  affidavit.   Olm- 
stead  said,  'What  are  you  doing  that  for?'    I  said,  "So  Biggs 
won't  see  it.'     lie  said  it  was  no  good  that  way.     Tie  says, 
^You  won't  have  to  swear  to  it,  and  you  won't  have  to  show 
it  to  anybody,  and  it  is  just  a  confidential  matter,  and  I 
will  see  that  nolxxly  sees  it.'     I  told  him  if  Biggs  put  his 
seal  on  it  without  swearing  me,  I  would  give  it  to  him,  and 
if  he  didn't  I  wouldn't.      I  went   down   to  Biggs'   office, 
and   OlmsteadJ  was   up   to   }ns   office, — Mr.    Biggs   wasn't 
there,   and   on   the   way  back   stopped    at    Olinstead's    and 
told     him     that     Biggs     Avasn't     in,     and     that  I     would 
go  doAvn  in  an  hour  or  so,  and  have  him  put  his  seal  on  it. 
He  says,  'Go  down  and  have  Counts  put  his  seal  on,'  and  I 
says,  'I  wouldn't  trust  Counts  for  anything.'     I  started  out 
of  the  office,  and  he  says,  'Wait  a  minute,'  and  he  pulled 
out  his  check  book  from  his  pocket,  and  I  says,  'Xever  mind. 
I  will  get  that  when  I  come  back.'     (This  $250  check  that 
had  been  written  out  before  that.)     I  went  down  in  about 
lialf  an  hour  and  asked  Biggs  to  put  his  seal  on  it,  and  he 
did.     I  took  it  and  went  back  to  Olmstead's  office.     ]\[r. 
Biggs  didn't  swear  me  to  it,  and  I  didn't  sign  it  in  his 
presence.     I  took  it  back  and  gave  it  to  Olmstead.     If  Mr. 
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Biggs  had  sworn  mc  to  it,  I  wouldn't  have  given  it  to  Olra- 
stead.'^  Afterwards  the  defendant  gave  Ohnstead  a  state- 
]nent  in  writing  saying,  among  other  things,  that  "there  Avas 
notliing  umisual  took  place  at  the  settlement.''  On  the  trial 
of  the  case  of  Barher  against  Ohnstead  this  defendant  tes- 
tified that  before  the  settlement  Ohnstead  threatened  to 
]>r()secute  Barber  for  perjury,  and  that  ho  advised  Barber 
tliat  he  had  better  lose  his  money  than  nm  the  risk  of  going 
to  th3  penitentiary. 

II.  Section  325  of  the  Code  provides  that  in  proceed- 
ings like  this,  commenced  by  the  direction  of  the  court,  the 
court  must  direct  some  attorney  to  draw  up  the  accusation. 

Defendant  complains  that  three  attorneys  were  "di- 

3  rected  to  tako  charge  of  said  procoedings,  draw  and 
file  the  proper  accusation,"  etc.  Surely  it  was  im- 
material to  the  defendant  whether  the  accusation  was  drawn 
l)v  one  or  more  attornevs.  The  contention  is  without  merit. 
The  claim  that  the  accusation  is  not  sufficiently  specific  is 
equally  without  merit.  It  plainly  charges  the  defendant 
with  conspiracy-  with  Ohnstead  to  cheat  Barber. 

III.  Code,  section  324,  provides:  "Tlie  following 
are  sufficient  causes  for  revocation  or  suspension:  (1)  AVhen 
he  has  been  convicted  of  a  felony,  or  of  a  misdemeanor  in- 
volving moral  turpitude ;  in  either  of  which  cases  the  record 
of  conviction  is  conclusive  evidence.  (2)  When  he  is  guilty 
of  a  willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected  with 
or  in  the  course  of  his  profession.  (3)  A  willful  violation 
of  any  of  the  duties  of  an  attorney  or  counselor  as  herein- 
before prescribed.      (4)    Doing  of  any  other  act  to  Avhich 

such  a  consequence  is  by  law  attached."     Ap2)ellant 

4  contends  that  these  causes  are  to  the  exclusion  of  all 
others,  that  he  is  charged  with  a  crime  under  the 

first  clause,  and  that  his  license  cannot  be  revoked  or  sus- 
pended until  after  conviction.  There  is  some  conflict  in  the 
cases  on  these  questions,  but,  in  the  view  we  take  of  this 
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case,  we  are  not  called  upon  to  consider  them.  Turning  to 
section  318  of  the  Code,  we  see  that  it  was  '^hereinbefore 
prescribed''  as  follows  (section  318) :  "An  attorney  and 
counselor  who  is  guilty  of  deceit  or  collusion,  or  consents 
thereto,  with  intent  to  deceive  a  court  or  judge  or  a  party 
to  an  action  or  proceeding,  is  liable  to  be  disbarred,  and 
shall  forfeit  to  the  injured  party  treble  damages  to  be  re- 
covered in  a  civil  action."  The  charge  is  clearly  within 
these  provisions. 

IV.     Appellant  complains  that  the  court  did  not  pass 
upon  the  sufficiency  of  the  accusation  before  entering  an 
order  requiring  him  to  appear.     The  cause  for  ordering 
thia  proceeding  came  to  the  knowledge  of  the  court 
5  in  the  trial  of  Barber  against  Olmstead,  and  there- 

upon  the  court  appointed  three  attorneys  to  prepare 
and  serve  the  accusation,  which  was  done.  The  defendant 
appeared  to  it,  and  its  sufficiency  was  passed  upon  by  the 
rulings  on  his  motions  and  demurrer.  Section  326  of  the 
Code  provides  that,  if  the  court  deems  the  accusation  suffi- 
cient, an  order  shall  be  entered  requiring  the  accused  to  ap- 
pear. There  was  no  possible  prejudice  to  the  appellant  by 
the  order  in  which  this  proceeding  was  commenced.  He 
also  contends  that  the  final  order  of  the  court  is  insuffi- 
cient,  in  that  it  does  not  find  him  guilty  of  the  charges. 
The  charge  is  of  certain  facts  which  show  conspiracy,  and 
the  prayer,  that  the  accused  be  found  guilty  and  disbarred. 
The  court  found  "that  the  application  of  the  plaintiff, 
through  the  commission  formerly  appointed  by  the  court, 
should  be  granted."  There  being  but  one  charge,  it  is 
clear  from  the  record  that  defendant  was  found  guilty  of 
that  charge. 

V.     Appellant's  remaining  contention  is  that  the  evi- 
dence fails  to  sustain  the  charge.     We  fully  concur  with 
the  cases  cited  to  the  eflfect  that  judgment  of  disbarment 
should  only  be  pronounced  upon  clear  and  convinc- 
6  ing  proof,  and  that  when  the  evidence  is  conflicting 

the  attorney  should  not  be  disbarred,  "where  the  evi- 
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dence  shoAvs  that  for  many  years  the  defendant  has  borne  a 
good  reputation."     See  State  v.  Cowing,  2C  Or.  572   (38 
Pac.  Eep.  1090) ;  People  v.  Pendleton  Co.  Colo.  Sup.  (30 
Pac.  Eep.  1041) ;  In  re  Catron.  8  K  M.  253  (43  Pac.  Eep. 
724).     Appellant  insists  that  he  did  not  become  an  attor- 
ney for  Barber  until  the  agreement  made  just  prior  to  tlie 
time  they  together  demanded  more  money  of  Ohnstead,  that 
he  refused  to  act  for  Olmstead  in  getting  Barber  away,  a  ad 
that  after  his  employment  by  Barber  he  did  all  he  could 
to  get  tlie  largest  possible  simi  for  Barber.     Barber  sub- 
stantially corroborates  the  defendant  as  to  these  matters, 
and  he  evidently  believes  that  defendant  acted  in  good  faith 
and  honestly  towards  him,  but  he  so  believes  because  he 
had  no  knowledge  of  any  conspiracy  between  Olmstead  and 
the  defendant.     The  defendant  knew  how  and  why  Olm- 
stead came  into  possession  of  the  money,  and  of  his  purpose 
to  cheat  Barber.    He  knew  of  the  perjury  Barber  had  com- 
mitted, and  of  Olmstead's  purpose  to  use  the  fear  of  prose- 
cution to  terrify  Barber  out  of  the  county.     lie  knew  that 
Barber  had  received  $40  and  was  about  to  leave  town,  but 
he  also  knew  that  he  might  return,  and  that  as  yet  Olm- 
stead had  nothing  to  show  a  settlement  or  payment     If 
nothing  further  appeared,  we  might  conclude  that  the  de- 
fendant acted  in  good  faith  in  following  Barber  and  in- 
ducing him  to  return,  but  we  have  the  fact  that  defendant  and 
Olmstead  together  watclied  to  see  that  Barber  did  leavq  and 
Avhen  he  was  gone  defendant  signed  and  gave  Olmstead  his 
affidavit,  and  Olmstead  gave  him  a  check  for  $250.     De- 
fendant says  he  never  in  fact  swore  to  the  affidavit;  yet  ho 
gave  it  to  Olmstead,  duly  signed,  certified,  and  sealed,  as 
evidence  with  which  to  show  that  the  settlement  with  Bar^ 
ber  was  "freely  and  voluntarily  made,"  when  he  knew  that 
it  was  made  by  Barber  under  threat  and  fear  of  prosecu- 
tion.    The  check,  he  says,  was  in  settlement  of  a  claim  he 
had  against  Olmstead.    Eather  strange  that  this  claim  that 
matured  months  before  should  be  settled  immediately  after 
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Barber's  receipt  in  full  to  Olmstead  had  l>een  obtained,  and 
Barber  had  left  the  conntv.  We  will  not  discuss  the  evi- 
denee  further.  It  is  sufficient  to  say  that  it  fully  sustains 
the  findings  of  the  court. 

VI.  During  the  introduction  of  evidence  on  behalf  of 
the  defendant,  the  plaintiil  filed  an  amendment  to  the  ac- 
cusation, setting  up  additional  acts  committed  by  the  de- 
fendant,  which   amendment   was    stricken   on   defendant's 

motion;  and  from  this  ruling  the  plaintiff  appeals. 
7  Conceding  that  the  right  to  amend  existed  in  such 

cases  as  this  and  that  plaintiff  may  appeal  under 
this  recoixl, — questions  which  we  do  not  determine, — ^yet 
there  was  no  error  in  the  ruling.  The  additional  facts  al- 
leged were  all  provable  in  support  of  the  charge  of  con- 
spiracy. Therefore  there  was  no  call  for  the  amendment, 
and  no  error  in  striking  it.  It  follows  from  the  conclus- 
ions announced  that  the  judgment  of  the  district  court  is 
affirmed  on  botli  ai)peals. — Avfikmed. 

GiJANGKU^  C.  J.,  not  sitting. 


A.  F.  BrssEi.T.,  Administrator  of  the  Estate  of  Fkank  S. 
Law^  Deceased,  Api)ellant,  v.  Fjjank  Starzixger. 

Sale  of  Liquor  to  Drunkard:  actiox  for  death:     Breach  of  the 

peace.  Though  Code,  section  2403,  forbids  the  sale  of  intoxi- 
cating liquors  to  an  habitual  drunkard  or  to  an  intoxicated  per- 
8on»  and  section  2447,  subjects  one  who  makes  such  a  sale  to 
a  forfeiture,  it  cannot  be  said  that  a  sale  of  liquor  to  an 
2  habitual  drunkard  or  an  intoxicated  person  who  drinks  it  on 
the  spot,  is  such  a  breach  of  the  peace  as  to  negative  the  idea 
of  consent  on  the  part  of  the  purchaser  to  the  sale  and  drink- 
ing of  the  liquor  and  to  give  a  cause  of  action  for  his  wrongful 
death  to  his  personal  representative,  the  drinker  having  died 
from  the  effects  of  the  liquor  so  bought  and  consumed. 
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ALLEfjATTOx  OF  ^r.xNT  OF  <^nsknt:  Demurrev,  In  an  action  for 
the  wrongful  death  of  plaintiCt's  intestate,  a  petition  alleging 
that   defendant  furnished   liquor   to   deceased   when   he  "was 

1  totally  incapable  of  transacting  ordinary  business,  and  at 
times  when  he  was  so  dazed  with  liquor  that  he  had  no  solf- 

3  control  or  judgment,  and  when  he  was  intoxicated,'*  and  pray. 
Ing  damages  for  his  death  resulting  therefrom,  failed  to  show 
such  a  want  of  consent  on  the  part  of  deceased  as  to  render 
his  death  actionable,  and  a  demurrer  thereto  was  properly 
sustained. 

Same.  A  petition  alleging  that  defendant  furnished  liquor  to 
plaintiff's  intestate,  knowing  that  he  had  an  irresistible  and  un- 
controllable appetite  for  liquor,  and  was  an  habitual  drunkard. 

1  and  knowing  that  the  continued  use  of  liquors  would  cause 
his  mental  and  physical  decay  and  death,  and  also  knowing 

3  that  he  Intended  to  use  the  liquor  so  furnished  as  a  bever- 
age, but  failing  to  allege  that  defendant  knew  that  deceased 
was  incapable  of  consenting  to  the  purchase  and  drinking  of 
such  liquor,  was  insufficient  to  support  an  action  for  the 
wrongful  death  of  deceased,  resulting  from  the  drinking  of 
such  liquor,  and  was  subject  to  demurrer. 

Same.  A  petition  alleging  that  defendant  furnished  liquor  to 
plaintiff's  intestate  during  a  period  of  two  years,  and  when 
deceased  was  an  habitual  drunkard  and  Incapable  to  consent 

1  to  the  purchase  and  drinking  thereof,  but  failing  to  allege 
that  deceased  was  incapable  of  consenting  to  all  or  any  One 

3  or  more  of  the  sales,  or  that  defendant  knew  that  deceased  was 
incapable  of  consenting  to  receiving  and  drinking  the  liquors^ 
was  insufficient  to  support  an  action  for  wrongful  death  of 
deceased  resulting  from  drinking  of  such  liquor,  and  was 
subject  to  demurrer. 

Appeal  from  Pollc  Disirict  Court. — llox  T.  F.  Stevexsox^ 

Judge. 

Satl'jjday^  Octouer  20,  1900. 

Platxtiff^  as  administrator  of  the  estate  of  Frank  S. 
Law,  deceased,  states  his  cause  of  action,  in  substance,  as 
foUoAvs:     That  from  May,  189C,  till  the  nineteenth  day  of 

February,  1898,  the  defendant  was  the  proprietor  of 
1  a  saloon  wherein  he  said  intoxicating  liquors  under 

what  is  known  as  the  ^'Mulct  Law" ;  that  jin  May, 


268  BissELL  V.  Staezingee.  [112  Iowa. 

1896,  the  defendant  began  to  sell  intoxicating  liquors  to 
said  Law,  to  be  drunk  by  him,  and  continued  to  sell  to  him 
almost  daily  from  said  date  up  to  Febrauary  10,  1898,  and 
that  by  reason  thereof  the  said  Law,  for  several  months 
prior  to  February  19,  1898,  became  an  habitual  drunkard ; 
that  the  alcoholic  liquors  so  sold  by  defendant  to  deceased 
and  drank  by  him  caused  Law  to  become  diseased »  and 
his  system  and  constitution  became  undermined  and  de- 
stroyed by  alcoholic  poison,  and  from  the  effects  thereof 
said  Law  died,  on  or  about  the  twenty-seventh  day  of 
February,  1898.  Plaintiff  alleges  that  said  sales  Avere 
often  made  by  the  defendant  and  his  agents  when  Law  "was 
intoxicated,  and  was  totally  incapable  of  transacting  ordin- 
ary business,  and  at  times  when  he  was  so  dazed  with  liquor 
that  he  had  no  self-control  or  judgment,  and  that  with 
full  knowledge  of  the  fact  that  said  Frank  S.  Law 
was  an  habitual  drunkard,  and  often  knowing  that  he 
was  at  the  time  intoxicated,  the  defendant  continue<l 
to  make  sales  of  intoxicating  liquors  to  the  deceased, 
almost  every  day'';  that  at  the  time  of  the  sales  de- 
fendant knew  that  deceased  was  using  same  as  a  beverago,^ 
and  of  his  irresistible  and  uncontrollable  appetite  and  crav- 
ing for  alcoholic  liquors  caused  by  the  continued  use  there- 
of, and  that  he  knew  such  use  would  result  in  alcoholic 
poisoning,  and  cause  mental  and  physical  decay  and  deatli. 
Plaintiff  alleges  that  the  estate  of  deceased  had  been  dam- 
aged in  the  sum  of  $5,000,  for  which  he  asks  judgment. 
The  defendant  demurred  to  the  petition,  specifying  eii»:ht 
grounds,  which  may  be  summed  up  as  follows:  That  the 
petition  fails  to  state  a  cause  of  action,  in  this:  That  it 
shows  that  the  injuries  complained  of  were  caused  and  con- 
tributed to  by  the  fault  and  negligenece  of  the  deceased ; 
that  it  fails  to  show  that  any  cause  of  action  on  account  of 
the  sales  of  liquors  existed  in  favor  of  the  deceased,  and 
because  it  fails  to  shoAV  that  the  estate  has  suffered  any 
damage,   in  that  it  shows  that  deceased  was  an  habitual 
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drnnkard,  and  incapable  of  earning  money.     The  demurrer 
was  sustained,   and,  plaintiflF  electing  to  stand  on  his  pe 
tition,  jnd|2Tnent  was  rendered  against  him  dismissing  the 
same  and  for  costs,  from  which  judgment  he  appeals. — Af- 
firmed, 

Dale  &  Blssell  for  appellant. 
E.  T.  Morris  for  appellee. 

Given,  J. — I.     As  we  understand  the  arguments  of 
counsel,  there  is  no  dispute  as  to  the  following  propositions 
of  law:     It  is  not  questioned  but  that  in  this  state  a  civil 
action  will  lie  to  recover  damages  "when  a  wrongful  act 
produces  death,'^  without  fault  or  negligence  of   the  de- 
ceased contributing  thereto.     Conners  v.  Railway  Co.,  71 
Iowa,  494;  Borden  v.  Railway  Co.,  72  Io\va,  204;  Code, 
section  3313.     Defendant's  counsel  say  in  argument:     "If 
the  defendant  should  supply  the  deceased  with  liquor  in  such 
quantity  as  to  destroy  his  reason  and  incapacitate  him  from 
controlling  his  own  actions,  and  while  in  that  helpless  and 
unconscious  condition  should  give  him  intoxicating  liquors 
or  anything  else  that  would  produce  death,  he  would  be 
liable  for  damages,  but  no  such  state  of  facts  exists  in  this 
case;   and  he  would  be  equally  liable  if  he  should  take 
the  life  of  the  deceased,  even  with  the  consent  of  the  de- 
ceased, as  stated  in  counsel's  arguments."     It  is  not  dis^ 
puted  that   a  sale  of  intoxicating  liquors  to  an  habitual 
drunkard  or  to  an  intoxicated  person  is  forbidden  by  our 
statute.    Code,  section  2403.     The  defendant  contends  that, 
as  the  petition  shows  that  deceased  voluntarily  purchased 
and  drank  the  liquors,  it  shows  him  guilty  of  fault  and 
negligence  causing,  and  contributing  to  cause,  the  injury 
complained  of,  and  therefore  fails  to  show  a  cause  of  ac- 
tion.    The  plaintiff  concedes  that  ordinarily  contributory 
negligence  may  defeat  recovery,  but  contends  that 
2  the  rule  does  not  apply  when  the  act  causing  the  in- 

jury is  a  breach  of  the  peace,  though  consented  to 
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by  the  person  injured,  nor  when  the  person  injured  is  inca- 
pable of  consenting  to  the  wrongful  act.  "Consent  is  generally 
a  full  and  perfect  shield  Avhen  that  is  complained  of  as  a 
civil  injury  which  was  consented  to.  A  man  cannot  com- 
plain of  a  nuisance  the  erection  of  which  he  concurred  in 
or  countenanced.  lie  is  not  injured  by  negligence  which 
is  partly  chargeable  to  his  own  fault.  A  man  may  not  even 
complain  of  the  adultery  of  his  wife  which  he  connived  at 
or  assented  to.  If  he  concurs  in  the  dishonor  of  his  be<K 
the  law  will  not  give  him  redress,  because  he  is  not  wronged. 
These  cases  are  plain  enough,  because  tliey  are  cases  in 
which  the  questions  arise  between  the  parties  alone.  But 
in  case  of  a  breach  of  the  peace  it  is  different.  The  state  is 
wronged  by  this,  and  forbids  it  on  public  grounds.  If  men 
fight,  the  state  will  punish  them.  If  one  is  injured,  the  laAV 
will  not  listen  to  an  excuse  based  on  a  breach  of  the  law. 
There  are  three  parties  here,  one  being  the  state  which,  for 
its  own  good,  does  not  suffer  the  others  to  deal  on  a  basis  of 
contract  with  the  public  peace.  The  rule  of  law  is  therefore 
clear  and  uncpiestionable  that  consent  to  an  assault  is  no 
justification."  Cooley,  Torts  (2d  ed.)  pp.  187,  188  (*ir)2, 
*"'1G^3).  Sales  to  an  intoxicated  person  or  to  an  habiuial 
drunkard  are  forbidden  bv  said  section  2403  of  the  Code, 
and  subject  the  violator  to  the  forfeiture  of  $100,  collect- 
ible at  the  suit  of  anv  citizen  of  the  countv,  one-half  of 
which  goes  to  the  informer,  and  one  half  to  the  school  fuml. 
The  compliance  with  the  mulct  law  affor<lo  no  protection 
ivoin  this  forfeiture.  Code,  section  2447.  Plaintiff's  coun- 
sel cite  cases  to  the  effect  that  administering  poison  or 
noxious  drugs  to  another,  without  consent  or  by  decei^,  is 
an  assault,  and  therefore  a  breach  of  the  peace  that  cannot 
be  consented  to.  The  cases  are  not  in  point,  as  in  this  there 
was  unquestionably  consent,  unless  the  deceased  was  in- 
capable of  consenting.  While  the  alleged  sales  were  un- 
lawful, they  were  not  a  breach  of  the  peace,  in  the  sense 
that  dueling,  fighting  by  agreement,  or  administering  drugs, 
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as  in  the  cases  cited,  were.  "They  are  cases  in  which  -the 
question  arises  between  the  parties  alone."  The  petition 
does  not  show  a  case  of  a  breac^h  of  the  peace  to  which,  under 
the  law,  tlie  deceased  might  not  consent. 

II.  We  have  seen  that  "consent  is  generally  a  full 
and  perfect  shield  when  that  is  complained  of  as  a  civil  in- 
jury Avhich  was  consented  to,"  but,  if  the  party  injured  was 
incapable  of  consenting  to  the  Avrongf  ul  act,  then  there  is  no 
consent  to  operate  as  a  shield.  The  ready  illustration  of  the 
rule  is  found  in  our  statute  (Code,  sections  4750,  4758), 
punishing  carnal  knowledge  of  females  under  the  age  of 
15,  and  of  imbecile  and  insensible  females.  In  Com,  v. 
Burke,  105  Mass.  377,  the  defendant  was  found  guilty  of 
an  assault  upon  a  woman  "so  drunk  as  to  be  utterly 
senseless  and  incapable  of  consenting,"  and  the  con- 
viction was  sustained.  We  need  not  cite  further  authori- 
ties to  show  that,  where  the  injured  party  is  incapable  of 
consenting  to  the  wrongful  act,  there  can  be  no  consent,  and 
it  only  remains  to  inquire  whether  the  petition  shows  that 
the  deceased  was  incapable  of  consenting  to  the  sales  of  in- 
toxicating liquors  complained  of. 

There  is  no  allegation  that  liquors  were  furnished  to 
the  deceased  when  he  Avas  incapable  of  consenting.  The  al- 
legations are  that  liquors  were  furnished  to  him  when  ho 

"was  totally  incapable  of  transacting  ordinary  busi- 
3  ness,  and  at  times  when  he  was  so  dazed  unth  liquor 

that  he  had  no  self-control  or  judgment,  and  when 
he  was  intoxicated."  It  does  not  necessarily  follow,  because 
he  was  incapable  of  transacting  ordinary  business,  or  he 
*  was  so  dazed  with  liquor  that  he  had  no  self-control  or  judg- 
ment, or  he  was  drunk  or  an  habitual  drunkard,  that  ho 
was  incapable  of  consenting  to  the  receiving  and  drinking 
of  the  liquors.  Possibly  this  may  be  implied  from  the  allega- 
tions, but  so  important  a  matter  should  not  be  left  to  im- 
plication. If  inability  to  consent  should  be  implied  from 
these  allegations,  still  it  is  not  alleged  that  the  persons  fur- 
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nishing  the  liquors  knew  that  deceased  was  incapable  of 
consenting  thereto.  It  is  alleged  that  defendant  knew  that 
deceased  was  using  the  liquors  as  a  beverage,  that  he  knew 
of  his  irresistible  and  uncontrollable  appetite  for  liquor, 
that  he  had  become  an  habitual  drunkard,  and  that  the  con- 
tinued use  of  such  liquors  would  cause  mental  and  physical 
decay  and  death  of  said  Law.  All  these  conditions  might 
exist,  and  still  the  deceased  be  capable  of  consenting.  The 
case  of  McCue  v.  Klein,  60  Tex.  168,  cited  and  relied  upon 
by  the  plaintiff,  is  quite  different  in  its  facts  from  this. 
**The  facts  in  that  case  were  that  the  deceased  was  an  habit- 
ual drunkard  to  such  extent  as  to  render  him  wholly  incapa- 
ble of  resisting  his  appetite  for  strong  drink  when  offered  to 
him  in  any  quantity  whatever.  Defendants,  knowing  this 
fact,  conspired  to  induce  him  to  swallow  three  pints  of 
whisky  in  quick  succession,  did  actually  induce  him  to  do 
so,  and  thereby  caused  his  death.  This  was  done  on  a  wager 
that  deceased  could  drink  that  quantity  of  whisky  at  one 
time,  and  a  dollar  was  given  to  him  to  tmdergo  the  experi- 
ment. After  he  had  taken  two  pints  quickly  following  each 
other,  and  was  in  a  state  of  intoxication  by  which  he  lost 
all  self-control,  the  defendants  were  proceeding  to  adminis- 
ter to  him  the  third  pint,  when  a  bystander  remonstrated, 
declaring  that  it  would  cause  his  death,  but  the  defendants 
did  not  heed  the  warning,  but  prevailed  upon  the  deceased 
to  swallow  the  third  pint,  and  he  immediately  died.  To 
these  allegations  the  court  below  sustained  a  general  de- 
murrer, and  dismissed  the  cause,  and  on  appeal  the  ruling 
was  reversed.'^  After  recognizing  the  rule  that  a  man  can 
recover  no  damages  for  injuries  received  at  the  hands  of 
another  with  his  own  consent,  unless  it  arises  from  some  act 
which  in  itself  is  a  breach  of  the  peace,  the  court  says: 
'^But  even  in  cases  where  no  breach  of  the  peace  is  involved, 
and  the  act  to  which  consent  is  given  is  matter  of  indifference 
of  public  order,  the  maxim  of  ^volenti  non  fit  injuina'  pre- 
supposes that  the  party  is  capable  of  giving  consent  to  his 
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OAvn  injiirv.  If  he  is  divested  of  the  i)owcr  of  refusal  by 
reason  of  total  or  partial  want  of  mental  faculties,  the 
damage  cannot  be  excused  on  the  ground  of  consent  given. 
A  consent  given  by  a  person  in  such  condition  is  equivalent 
to  no  consent  at  all,  more  especially  when  his  state  of  mind 
is  well  known  to  the  party  doing  him  the  injury."  This  ac- 
tion, as  presented  in  the  petition,  is  not  based  upon  a  single 
transaction,  as  in  the  Texas  case,  but  upon  continuous  sales 
of  liquors  from  May,  1896,  to  February,  1898,  without 
direct  allegation  that  Law  was  incapable  of  consenting  to  all 
or  any  one  or  more  of  the  sales,  or  that  defendant  had  knowl- 
edge that  Law  was  incapable  of  consenting  to  receiving  and 
drinking  the  liquors.  The  demurrer  was  properly  sustained, 
and  the  judgment  is  therefore  affirmed. 

Granger^  C.  J.,  not  sitting. 


Wayxe  Stennett^  Administrator,  Appellant,  v.  The  First 
National  Bank  of  Red  Oak  and  C.  F.  Clarke. 
Same,  Appellant,  v.  Red  Oak  Investment  Company 
AND  John  Hayes. 

Contracts:  acceptance.  J.,  in  answer  to  defendants  telegram, 
offered  to  take  75  cents  on  a  dollar  for  certain  securities,  val- 
ued at  134,900;   and  defendant  answered,  asking  if  he  would 

1  take  125,000  on  ten  days'  option,  to  which  J.  replied  that  he 

2  would  divide  the  difference.     A  telegram  and  a  letter  of  de- 

3  fendant  explaining  that  he  had  made  a  mistake  in  calculating 

4  the  value  of  the  securities,  which  were  worth  but  |3 2,900,  for 
which  he  would  give  1 24,000,  were  never  received  during  the 
lifetime  of  J.  Held,  that  a  contract  for  the  purchase  of  the 
securities  was  never  consummated,  since  defendant's  alleged 
acceptance  amounted  to  a  new  proposition,  which  never  came 
to  J.'s  knowledge. 

Same:     Ratification,    The  fact  that  an  administrator,  under  the 
impression  that  defendant  had  a  valid  contract  to  purchase 
Vol.  112  Iowa— 18. 
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securities  which  he  held  to  secure  a  loan  to  deceased,  accepted 

6  a  cash  balance  and  the  canceled  note  of  the  deceased  in  set- 
tlement, was  not  sufficient  evidence  of  a  ratification  of  the 
contract  to  estop  the  administrator  from  insisting  on  defend- 
ant's accounting  for  the  securities,  where  no  valid  contract 
had  in  fact  been  consummated. 

Estoppel  to  deny  acceptance.  The  fact  that  the  conditional  ac- 
ceptance of  a  decedent's  offer  to  sell  certain  securities  held  by- 
defendant  was  received  and  acquiesced  in  by  his  widow  and 
5  some  of  his  heirs,  who  knew  nothing  of  the  original  trans- 
actions between  the  contracting  parties,  was  not  sufficient  to 
estop  deceased's  administrator  from  maintaining  an  action 
for  an  accounting. 

« 

Same:  Laches.  Where  the  delay  of  an  administrator  in  bringing 
an  action  for  an  accounting  was  occasioned  by  his  misappre- 
hension of  the  validity  of  a  contract  between  the  deceased  and 

7  defendant,  who  had  not  altered  his  position  on  that  account, 
it  was  not  sufficient  to  estop  plaintiff  from  maintaining  the 
suit 

Necessary  parties.  A  bank  and  an  Investment  company  held  se- 
curities as  collateral  for  loans  made  to  a  deceased,  which  they 
held  after  his  death  under  an  alleged  contract  consummated 

8  by  C,  the  cashier  of  the  bank,  and  H.,  the  general  manager 
of  the  investment  company.  Held,  that  C.  and  H.  were  not 
necessary  parties  to  an  action  by  deceased's  administrator 
for  an  accounting  for  such  securities,  since  they  acted  for 
their  principals,  and  were  not  personally  liable. 

Appeal  from  Montgomery  District   Court, — IIox.    X.   AV. 

Macy^  Judge. 

Saturday,  October  20,  1000. 

These  cases  involve  identical  questions.  They  Avere 
tried  together  in  the  district  court,  and  are  submitted  here 
on  one  record.  The  facts  are  in  great  part  stipulated.  So 
far  as  there  is  a  controversy,  the  matters  will  be  referred  to 
as  they  arise  in  the  course  of  the  opinion.  We  give  now 
a  synopsis  of  the  facts  agreed  upon : 

The  First  Xational  Bank  is,  as  its  name  indicates,  a 
banking  corporation  organized  under  the  laws  of  the  United 
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States,    and    doing    business    in  Red    Oak,    Montgomery 
eountv,  Iowa.     Defendant  Clarke  is  its  cashier.  The 
1  Ked  Oak  Investment   Company  is   also   a  corpora- 

tion located  at  Ked  Oak,  and  its  business  is  the 
making  of  loans,  and  buying  and  selling  notes  and  mort- 
gages. Defendant  Hayes  is  the  general  manager.  P.  P. 
Johnson  for  many  years  lived  in  Montgomery  county,  Avhere 
he  had  large  property  interests,  and  owed  many  debts. 
Among  other  of  such  debts,  he  owed  large  sums  to  the  bank 
and  the  investment  company  above  mentioned.  Some  years 
prior  to  the  transaction  here  involved,  Johnson  moved  to  the 
state  of  Alabama,  where  he  resided  on  a  farm  about  18 
miles  distant  from  the  city  of  Montgomery,  which  was  his 
postoffice,  and  to  w^hich  place,  by  his  arrangement,  telegrams 
were  sent,  when  speedy  communication  was  desired  with 
him,  in  care  of  W.  B.  Jones,  a  merchant  of  that  city.  In 
the  month  of  August,  1893,  Johnson's  accounts  with  the 
two  defendant  corporations  wxre  as  follows:  He  owed  the 
bank,  evidenced  by  note,  the  sum  of  $5,000,  upon  which 
interest  in  about  the  sum  of  $50  had  accrued.  For  this 
the  bank  held  as  collateral  security  second  mortgage  notes 
of  third  persons  to  Johnson  to  the  amount  of  $5,253,  upon 
which  there  was  accrued  interest  to  the  amount  of  $110.54. 
He  owed  the  Investment  Company  on  his  three  promissory 
notes,  the  sum  of  $18,000,  upon  which  interest  had  accrued 
to  the  amount  of  more  than  $800.  On  September  1,  1893, 
this  accrued  interest  was  $890.  To  secure  these  notes,  the 
Investment  Company  held  second  mortgage  paper  of  third 
persons,  pledged  by  Johnson,  the  principal  of  which  was 
$25,791.19,  and  ui>on  which  there  was  accrued  interest  to  the 
amotint  of  $2,271.56.  The  Investment  Company  also  held 
as  collateral  four  other  notes,  amounting,  with  interest  to 
$1,825.05.  These  four  notes  were  afterwards  turned  over 
to  the  bank.  The  Investment  Company  further  held  as  col- 
lateral certain  notes  secured  by  second  mortgages  on   Xe- 
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braska  real  estate,  and  one  unsecured  tiote  made  by  H.  L. 
Johnson.  The  total  amount  of  these  last-mentioned  notes, 
^vhich,  as  will  hereafter  appear,  were  turned  over  to  ap- 
pellant, was  $11,044.10.  With  affairs  in  this  condition,  on 
August  12,  1893,  defendant  Clarke,  on  behalf  of  the  bank 
and  the  Investment  Company,  sent  the  following  telegram 
to  Johnson: 

"Ked  Oak,  Iowa,  August  12,  1893.  To  P.  P.  Johnson, 
Care  W.  B.  Jones,  Montgomery,  Ala. :  What  will  you  take 
for  all  collateral  with  Red  Oak  Investment  Co.,  se- 
curing notes  aggregating  eighteen  thousand  dollars — 
2  money  to  be  paid  Hayes  and  First  National  Bank? 

Also,  what  will  you  take  for  Iladdie's  second  mort- 
gage.   Telegraph  answer.    C.  F.  Clarke." 

This  was  received  by  Johnson  on  the  same  day.  On 
the  seventeenth  he  responded  by  telegram  as  follows: 

"Montgomery,  Ala.,  17th.  C.  P.  Clarke:  Seventy-five 
cents  on  the  dollar  for  notes  you  describe.  Here  tomor- 
row.    P.  P.  Johnson.'' 

Clarke  received  this  on  the  17th,  and  the  next  day  tel- 
egraphed Jolmson: 

''Ked  Oak,  Iowa,  Aug.  18,  1893.  P.  P.  Johnson,  Care 
W.  B.  Jones,  Montgomery,  Ala. :  Will  you  take  twenty-five 
thousand  dollars  for  Iowa  collateral  with  Hayes  and  with 
us,  aggregating  $34,900,  face  value,  leaving  out  Nebraska, 
and  give  me  ten  days  in  which  to  endeavor  to  make  a  deal  ? 
C.  F.  Clarke." 

Johnson  received  this  on  the .  18th,  and  at  once  re- 
sponded by  telepraph: 

"Montgomery,  Ala.,  Aug.  18,  1893.  C.  F.  Clarke: 
Will  divide  difference.  Ten  days'  option  amount  stated. 
Will  write.     P.  P.  Johnson." 

On  the  next  day  Johnson  wrote  as  follows ;  • 

"August  19,  1893.  C.  F.  Clarke— Dear  Sir:  Last  tele- 
gram says: 
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$34,900.00  for    $25,000.00 

Difference,  $1,175.00;  onc-balf,   $587.50. 587.50 

$25,587.r>0 

"Interest  to  accrue  after  as  soon  as  the  deal  is  made, 

is  the  way  it  figures.    Must  be  sorry  times  there. 

"Yours  truly,  P.  P.  Johnson.'' 

This  letter  was  mailed  at  Montgomery  on  the  twenty- 
first  day  of  July,  and  received  by  Clarke  on  the  twenty- 
third.  The  following  telegram  was  sent  by  Clarke  on  Aug- 
ust 31,  1893 : 

"Eed  Oak,  Iowa,  31st  To  P.  P.  Johnson.  Care  W. 
B.  Jones :  Tour  proposition  accepted.  Will  write  you  de- 
tails.    C.  F.  Clarke.'' 

This  message  was  delivered  at  the  place  of  business  of 
Jones  in  Montgomery,  but  was  never  received  by  Johnson. 
The  reason  for  the  failure  to  receive  it  will  be  stated  here 
after.  Following  this  last  message,  and  on  the  date  given, 
Hayes  and  Clarke  wrote  the  two  following  letters  to  John- 
son: 

'Tied  Oak,  Iowa,  August  31st,  1893.  P.  P.  Johnson, 
Esq.,  Montgomery,  Ala. — ^Dear  Sir:  The  plan  of  Mr.  C. 
F.  Clarke,  by  which  we  had  hoped  to  receive  the  money  on 
your  three  notes,  aggregating  $18,000  and  interest,  did  not 
materialize.  After  it  had  failed,  I  submitted  your  offer 
to  Edward  and  Mr.  Spalding,  and  am  now  advised  that  they 
think  best  to  close  the  deal.  Accordingly  the  terms  pro- 
posed to  Mr.  Clarke  are  to  be  carried  out.  The  money  would 
have  pleased  us  better  than  the  paper,  even  at  the  dij?count 
you  make ;  and,  as  it  is,  we  will  have  to  rustle  with  the  pa- 
per, and  get  the  money  out  of  it  as  fast  as  possible.  In  Mr. 
Clarke's  second  telegram  there  was  an  error  of  $2,000.00 
in  his  statement  as  to  the  amount  of  the  Iowa  collaterals. 
He  said  $.*]  1,900.00,  wliereas  the  aggregate  was  approxi- 
mately $32,900.  Inasmuch  as,  in  answering  his  first  tele- 
gram, you  had  said,  'Seventy-five  cents  on  the  dollar,'  the 
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amount  given  in  your  letter  needs  correction.  Figuring  the 
matter  close  on  the  basis  last  proposed  by  you,  the  actual 
amount  due  you  for  the  $32,941.00  of  securities  with  us  and 
at  First  National  Bank  is  $24,123.42.  Tour  three  notes 
with  us,  including  interest,  are,  to  Sept.  1st,  1893,  $18,- 
890.00.  The  whole  amount  of  Iowa  mortgages  in  our  hands 
is  $27,421.19,  of  which  amount  we  should  receive  securities 
$25,794.07,  and  have  retained  $25,791.19,  charging  you  bal- 
ance, $2.88.  We  have  transferred  to  C.  F.  Clarke,  who 
very  likely  will  finish  his  end  of  the  deal,  the  rest  of  the 
mortgages,  aggregating  $1,630.00.  The  Iowa  mortgages  be- 
ing disposed  of  there  remain  in  our  hands,  subject  to  your 
order : 

IL  L.  Johnson  note $    924  10 

Herman  Wiedeman  (mortgage  and  note)  series  of 

notes,  aggregating   .  ; 1,575  00 

Fraiik  Lambert   (mortgage  and  notes)    series  of 

notes,  aggregating   3,200  00 

Jos.  Parsell  (mortgage  and  notes)  series  of  notes 

aggregating 4,000 .  00 

Iloward  !^[ather  series  of  notes    (no  mortgage), 

aggregating 745  00 

Jos.  Parsell  mortgage  and  note  (one  note) GOO  00 

'^The  mortgages  are  assigned  to  us,  assignment  re- 
corded, and  will  be  reassigned  to  you,  or  to  whom  you  may 
direct,  when  advised.  Herewith  find  note  No.  3,561,  $5,- 
000.00,  and  No.  3,116,  $6,500.00.  The  other  note,  jSTo. 
3,223,  for  $6,500.00,  w^ill  be  sent  you  soon  as  we  can  get  it. 
^'Yours  truly, 

"The  Bed  Oak  Investment  Co., 

"Bv  John  Haves," 
''Red  Oak,  Iowa,  Sept.  5,  1893.  To  P.  P.  Johnson, 
Esq.,  Montgomery,  Ala. — Dear  Sir:  At  the  time  I  wired 
you,  asking  you  what  you  would  take  for  the  collateral  in 
our  hands,  and  the  Bed  Oak  Investment  Co.,  I  had  a 
scheme  to  sell  a  good  portion  of  it ;  but,  owing  to  the  con- 
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tinued  stringency  in  the  money  market,  I  failed  to  make 
sale.  John  Hayes  was  fully  informed  as  to  what  I  was 
trying  to  do,  and  the  effort  to  sell  was  made  to  relieve  him 
in  a  measure.  After  I  failed  to  make  the  sale,  he  proposed 
to  surrender  your  notes  and  take  his  portion  of  the  col- 
lateral, as  it  made  no  difference  to  you  who  took  the  paper. 
"When  w^e  came  to  look  the  paper  over,  we  found^therc  was 
$2,000  less  than  we  thought  there  was  when  I  wired  you. 
Mr.  Hayes  said  he  would  send  you  a  statement  of  the  paper 
which  he  took,  and  which  I  suppose  he  has  done.  lie 
turned  over  to  me  $1,630.00  in  paper,  on  the  supposition 
that  I  would  take  and  complete  the  balance  of  my  part  of 
the  trade.  This  leaves  in  my  hands  sixty-five  hundred  odd 
dollars  as  collateral  on  what  you  are  owing  the  bank.  Now, 
I  would  prefer  not  to  take  the  paper,  but  carry  your  note 
and  hold  the  paper  as  collateral  for  a  while,  at  least.  John 
Hayes  still  holds  the  Nebraska  notes.  I  presume  you  know 
that  Haddie  has  been  and  still  is  in  pretty  deep  water. 
His  creditors  urge  payment,  and  I  understand  that  Eosen- 
baum  Bros,  have  commenced  suit  against  him.  If  this  is 
so,  I  fear  that  a  lot  of  other  fellows  will  commence.  Yours 
truly,  C.  F.  Clarke.^' 

Johnson  was  ill  about  this  time.  On  September  6th 
the  last  telegram  and  these  two  letters  were  brought  to  his 
house,  and  remained  unopened  until  after  his  death,  which 
occurred  at  2  o'clock  A.  ^L  of  the  seventh  inst.  Plaintiff 
is  the  ancillary  administrator  of  Johnson's  estate,  appointed 
in  Montgomery  county,  in  this  state ;  and  he  brings  this  ac- 
tion in  equity  to  compel  defendants  to  account  for  the  value 
of  the  collaterals  held  by  them,  respectively,  over  and  above 
the  amoimt  of  Johnson's  indebtedness  to  them.  Defend- 
ants, in  effect,  claim  that  the  correspondence  set  out  amounts 
to  a  purchase  of  said  collaterals  from  Johnson.  It  is  also 
claimed  by  the  bank  that  under  this  purchase,  after  allow- 
ing for  the  discount  on  the  collaterals,  there  was  due  John- 
son only  the  sum  of  $99.10,  which  was  paid  to  plaintiff  after 
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liis  appointment  as  administrator.  Further,  it  is  averred 
that  the  bank,  after  plaintiff's  said  appointment,  delivered 
to  him  Johnson's  note,  which  was  accepted  by  him  as  paid, 
and  that  a  full  settlement  of  the  whole  matter  was  had  with 
plaintiff.  The  Investment  Company,  while  also  claiming  a 
purchase  of  the  collaterals,  avers  that,  in  pursuance  of  the 
arrangement  so  made  by  correspondence,  it  sent  Johnson, 
on  August  31,  1893,  two  of  his  notes  as  paid — one  for  $5,- 
000,  and  the  other  for  $6,500 — and  that  Johnson  received 
them  before  his  death.  The  other  note,  representing  the 
balance  of  the  indebtedness  to  the  company,  was  sent  the 
principal  administrator  of  Johnson's  estate,  in  Alabama, 
and  was  by  him  received  and  retained.  It  is  further  said 
that  a  settlement  in  full  was  had  with  plaintiff,  who  re- 
ceived and  accepted  from  the  company  the  Nebraska  col- 
laterals. The  trial  court  found:  "There  are  no  rights  of 
creditors  or  minors  involved,  and  the  administrator  and  all 
the  heirs  of  decedent,  P.  P.  Johnson,  by  their  acts  and  con- 
duct are  estopped  from  having  an  accounting  herein;  and 
plaintiff's  petition  herein  should  be  dismissed  at  his  costs.'' 
Prom  this  decree  plaintiff  appeals. — Reversed, 

C.  E.  &  P.  W.  Richards  and  T.  J.  Ilysham  for  appel- 
lant. 

Smith  McPherson  and  /.  M.  JunJcin  for  appellee. 

Waterman^  J. — ^While  the  answers  set  up  a  contract 
with  P.  P.  Johnson  for  the  purchase  of  the  collaterals  in 
question,  no  such  claim  is  insisted  upon  by  defendants  in 

argument.  We  do  not  deem  it  necessary  to  say  more 
4t  than  that  the  misunderstanding  as  to  the  amount  of 

the  securities  would  be  suflBcient  to  deprive  the  trans- 
action of  that  element  essential  to  all  contracts — the  meet- 
ing of  the  minds  of  the  parties.  The  first  telegram  from 
Clarke  asked  for  a  price  on  all  collaterals  held  by  the  bank 
and  the  Investment  Company.     This  would  include  the  Xe- 
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braska  securities,  "which  are  not  claimed  to  have  been  in- 
cluded in  the  bargain  as  finally  made  or  sought  tq  be  made. 
Johnson's  answer  was  that  he  would  take  75  cents  on  the 
dollar.  This  offer  was  not  accepted.  Clarke's  next  com- 
munication was  an  inquiry  by  telegraph  as  to  whether  John- 
son would  take  $25,000  for  Iowa  collaterals  in  the  posses- 
sion of  the  defendant  corporations,  aggregating  $34,900. 
Johnson's  response  was  by  telegram  and  letter.  He  states 
that  he  will  take  for  the  $34,900  the  sum  of  $25,587.50. 
The  acceptance  was  by  telegram  and  letter.  It  appears 
that  the  amount  of  collaterals  was  $32,941,  and  the  amount 
due  Johnson,  as  figured  by  defendant  Clarke,  was  $24,- 
123.42.  Instead  of  an  acceptance  of  Johnson's  offer,  this 
was  in  fact  a  new  proposition  by  Clarke,  which,  as  we  have 
seen,  never  came  to  Johnson's  knowledge,  for  he  died  be- 
fore receiving  it.  Furthermore,  if,  for  the  purpose  of  argu- 
ment, we  consider  Clarke's  telegram  and  letter  an  accept- 
ance of  the  offer  made  by  Johnson,  is  was  not  within  the  time 
fixed  therefor.  To  constitute  a  contract  by  acceptance  of  an 
offer,  the  terms  of  the  offer  must  be  strictly  complied  with. 
Baxter  v.  Bishop,  65  Iowa,  582 ;  Clay  v.  BicJcetts,  66  Iowa, 
362,  Sawyer  v.  Brossart,  67  Iowa,  678 ;  Gilbert  v.  Baxter, 
71  Iowa,  327;  Batie  r.  Allison,  77  Iowa,  313. 

II.  There  having,  then,  been  no  contract  with  John- 
son for  the  purchase  by  the  defendant  corporations  of  these 
securities,  is  there  anytliing  in  the  conduct  of  the  representa- 
tives of  Johnson  which  precludes  plaintiff  from  asserting 
a  right  to  an  accounting?  First,  the  conduct  of  Johnson's 
heirs  is  relied  upon  as  creating  a  bar  to  the  relief  sought. 
It  is  said  that  immediately  after  Johnson's  death  his 
widow  and  his  heirs,  who  were  all  adults,  had  knowledge 
of  the  whole  transaction,  and  acquiesced  therein.  If  this 
were  true,  it  might  well  be  doubted  whether  it  would  affect 
the  rights  of  the  administrators.  The  heirs  could  have  done 
nothing  in  the  matter  if  they  had  desired  to  enforce  any 
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claim  on  the  part  of  the  estate.  McLeary  v.  Doran,  79  Iowa, 
210.     But  we  are  not  forced  to  rest  our  conclusion 
5  upon  this  ground.     The  undisputed  facts  are  that 

only  a  part  of  the  heirs  had  any  knowledge  of  the 
contents  of  the  letters  and  telegrams  set  out  and 
the  heirs  who  possessed  such  knowledge  derived  it 
from  only  a  portion  of  the  correspondence.  They 
had  the  letters  and  telegrams  from  defendants,  but 
none  of  those  sent  by  Johnson.  Knowing  only  one  side  of 
the  matter,  it  seems  farfetched  to  say  that  they  will  be  held 
to  have  had  notice  or  knowledge  of  the  legal  rights 
C  of  the  parties.    We  come  next  to  the  conduct  of  the 

administrators;  for,  although  the  answer  of  the  In* 
vestment  Company  sets  up  that  two  of  Johnson's  notes  to 
it  were  canceled  and  sent  to  him  before  his  death,  and  were 
accepted  by  him,  the  imdisputed  testimony  shows  that  the 
notes  were  mailed  at  Eed  Oak  on  August  31st,  and  the  let- 
ters reached  Montgomery  when  Johnson  was  in  extremis, 
and  remained  imopened  until  after  his  death,  when  they 
came  into  possession  of  the  widow  and  a  part  of  the  heirs, 
who  retained  them.  It  is  true  that  another  note  was  can- 
celed, and  sent  to  and  received  by  Seth  Johnson,  the  prin- 
cipal administrator,  at  Montgomery,  and  that  still  another 
note,  together  with  a  small  balance  of  cash,  arrived  at  on 
settlement  of  the  transaction  set  out  in  the  correspondence 
of  defendants,  were  delivered  to  plaintiff,  and  accepted  by 
him.  It  also  appears  that  plaintiff  executed  an  assignment 
of  one  of  the  collateral  mortgages  to  tlie  bank.  The  claim 
is  made  that  plaintiff,  at  the  time  he  took  this  cash  and 
note,  had  full  knowledge  of  the  rights  of  all  parties.  With 
relation  to  the  conduct  of  Seth  Johnson,  "we  may  sav  that 
he  was  one  of  the  heirs,  and  liad  only  such  knowledge  of  the 
matters  in  dispute  as  did  the  others.  What  we  have  al- 
ready said  as  to  the  heirs  applies  here.  As  to  plain- 
7  tiff,  it  is  asserted  that  after  his  appointment  he  went 

to  defendant  bank,  and  Clarke  showed  him  all  the 
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correspondence,  save  the  last  two  letters  set  out,  and  tliat, 
^vitll  the  knowledge  thus  conveyed  ,  he  ratified  tlie  contract 
witli  defendants,  and  accepted  tliereafter  the  casli  balance 
and  canceled  note.  In  view  of  all  the  testimony,  together 
with  the  pleadings  herein,  we  are  forced  to  the  conclusion 
that  the  bank  at  this  time  was  claiming  to  have  a  valid 
contract  with  Johnson.  In  the  absence  of  the  last  two  let- 
ters, the  correspondence  would  tend  to  show^  this  to  be  the 
fact.  If  plaintiff  was  led  to  believe  that  there  was  such  a 
contract  — and  w^e  think  that  he  was  induced  to  believe 
this — then  his  acts  would  not  amount  to  a  ratification.  Eg- 
gleston  v.  Mason,  84  Iowa,  630;  Roberts  v,  Burnley,  58 
Iowa,  301.  It  is  true,  there  is  evidence  going  to  show  that, 
prior  to  this,  one  of  the  heirs  told  plaintiff  of  the  facts  with- 
in his  knowledge,  and  expressed  the  belief  that  there  was 
no  contract ;  but  the  facts  so  told  were  such  only  as  we  have 
already  seen  were  known  to  the  heirs.  Something  is  claimed 
on  account  of  the  alleged  laches  of  plaintiff.  Xo  one  has 
suffered  by  the  delay  in  bringing  suit,  nor  does  it  appear 
that  defendants  have  altered  their  situation  because  thereof. 
So,  also,  if  we  accept  the  issue  of  estoppel  as  being  presented 
by  the  pleadings,  we  cannot  regard  it  as  established;  for 
plaintiff  was  manifestly  misled  by  defendants  into  acting 
as  he  did.  Through  their  representations  he  was  led  to  think 
there  was  a  binding  contract  with  his  intestate.  De- 
fendants therefore  can  claim  nothing  for  the  fact  that  he 
acted  on  this  assumption.  In -our  opinion,  defendants 
should  account  for  the  amount  received  for  the  collaterals, 
with  interest  at  6  per  cent,  from  the  date  of  receipt,  after 
deducting  Johnson's  indebtedness,  with  interest  thereon  up 
to  date  of  payment,  or  to  the  time  when  funds  sufficient 
were  in  hand  to  pay  it.  In  making  this  computation,  the  In- 
vestment Company  should  be  charged  with  the  notes  turned 
over  to  the  bank,  amoimting  to  $1,825.05  at  the  time  they 
were  disposed  of  in  this  manner. 
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III.  Defendants  Clarke  and  Hayes  were  acting  for 
their  respective  principals  in  this  matter,  and  such  fact  was 
known  to  all  concerned.     There  is  no  case  against  them 

personally,  and  the  action  should  be  dismissed  so  far 
8  as  they  are  concerned.     The  case  is  remanded  for  a 

decree  in  harmony  with  this  opinion. — ^Reversed. 

DEE^rER^  J.,  taking  no  part.  Granger^  C.  J.,  not  sit- 
ting. 
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( 112  284^  Cornelius  Eyan  Jr.,  Appellant,  v.  City  of  Dubuque. 

jai  22i> 

Contracts:     express  excludes  quantum  meruit.     Where  work  Is 

1  done  under  a  written  contract,  no  recovery  can  be  had  on  a 
quantum  meruit. 

Grading  contract:  Construction.  Where  a  contract  for  grading 
a  city  street  for  a  fixed  sum  estimates  the  amount  of  grading  in 
cubic  yards,  and  provides  that  in  case  of  a  change  in  the  grade 

2  of  the  street,  which  shan  change  the  amount  of  grading  re- 
quired,   the   amount   of    compensation   shaU    be    increased    or 

3  diminished  in  the  same  proportion,  the  term  "amount,"  in  the 
phrase  ''amount  of  grading,"  will  not  be  construed  to  mean 
cost,  under  a  custom  of  contractors  in  a  particular  city,  since 
the  word  has  a  well  defined  popular  meaning,  and  was  used 
in  relation  to  amount  of  work. 

Same.  A  contraact  for  grading  a  city  street  made  provision  for 
both  cutting  and  filling,  in  order  to  bring  the  street  to  an  es- 
tablished grade,  and  provided  that  the  grade  might  bo 
changed,  and  in  such  case  the  price  to  be  paid  was  to  be  in- 
2  creased  or  diminished  according  to  the  change  in  the  amount 
of  grading  required.     The  grade  was  changed,  which  caused 

4  more  cutting  and  less  filling  than  was  required  by  the  orig- 
inal grade.  Held,  that,  in  computing  the  change  of  compen- 
sation resulting  from  such  change  of  grade,  the  contractor 
was  entitled  to  charge  separately  for  both  cutting  and  filling, 
though  the  materials  taken  from  the  cuts  were  used  in  mak- 
ing the  fills. 

Same.  The  provision  in  the  portion  of  such  contract  relating  to  the 
disposition  of  excess  of  dirt  excavated  over  that  used  in  the 
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2    fill,  that  the  quantities  used  in  excess,  only,  shall  be  estimated, 
5    does  not  have  the  effect  of  only  allowing  one  payment  for  the 
dirt  excavated  in  the  cutting,  and  used  in  the  fills. 

Appeal  from  Duhuque  District  Court. — ^IIox.  M.  C.  M^vt- 

TiiEWS^  Judge. 

Satdeday^  October  20,  1900. 

Action  to  recover  balance  due  on  grading  contract. 
Demurrer  to  the  petition  was  sustained  and  it  dismissed. 
The  plaintiff  appeals. — Reversed. 

See  Ryan  v.  City  of  Dubuque,  106  Iowa,  313. 

McCarthy  &  Kenline  for  appellant. 

Duffy  &  Maguire  for  appellee. 

Ladd^  J. — The  grading  was  done  under  a  written  con- 
tract, and  for  this  reason  no  recoverey  can  be  predicated 
on   a   quantum  meruit,   as   was   sought   in   the  sec- 

1  ond  count  of  the  petition.      The  first  count  is  in- 
cluded in  the  third,  and  attention  niav  he  limited  to 

2  the  latter.     That  part  of  the  specifications  involved 
only  ,  with  the  estimate  attached,  need  be  set  out. : 

"Estimated  amount  of  \  Cut,    5,574  cubic  yards, 
grading  S  Fill,  19.142     •*         " 

"Grading. 

'"Said  Southern  avenue  shall  be  brought  to  the  proper 
grade  line  as  directed  by  the  city  engineer.  The  filling 
shall  be  of  sand,  clay,  earth,  or  gravel.  When  excavation  is 
in  excess,  all  material  not  needed  in  the  construction  or 
protection  of  tlio  work  shall  be  hauled  and  deposited  in  such 
place,  and  left  in  such  manner,  as  the  engineer  or  street 
committee  nia^'  direct.  The  distance  hauled  shall  not  ex- 
cccd  2,500  feet.  Quantities  in  excess,  only,  will  be  es- 
timated.    All  material  to  belong  to  the  city.     Grading  to 
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be  bid  in  total.  The  grading  is  estimated  from  an  estab- 
lished grade  of  said  street,  as  shown  by  profile,  cross  sec- 
tion and  level  notes,  on  file  in  the  city  engineer's  offce. 
The  city  reserves  the  right  to  change  the  grade  of  said 
street,  thereby  increasing  or  diminishing  the  amonnt  of  grad- 
ing as  estimated ;  and  if,  from  any  change  of  grade  or  other 
canse,  the  amonnt  of  grading  is  changed,  then  the  amonnt 
dne  and  to  be  paid  under  this  contract  shall  be  increased  or 
diminished  in  same  proportion." 

The  plaintiff's  bid  was  $2,670.60.  He  has  been  paid 
$1,201.20,  and  in  this  action  seeks  to  recover  the  balance. 
During  the  i:>rogress  of  the  work,  changes  were  made  by  the 
engineer,  which  increased  the  amount  of  excavation  to 
8,464  cubic  yards,  and  diminished  the  amount  of  filling  to 
5,880  cubic  yards,  and  thereby  greatly  enhanced  the  ex- 
])ense  of  performing  the  contract,  as  the  cost  of  cutting  was 
about  seven  times  that  of  filling.  Compensation  is  claimed 
by  plaintiff  according  to  this  increased  cost  of  the  grading 
done,  and  if  thia  be  not  allowable,  then  in  proportion  the 
grading  done  bears  to  that  estimated.  The  city  insisted  that 
under  the  contract  a  cubic  yard  of  earth  excavated  and 
used  in  filling  should  be  counted  but  one  cubic  yard  of  grad- 
ing, and  that,  so  computing,  the  plaintiff  had  been  fully 
paid.  This  appears  to  have  been  the  view  taken  by  the  dis- 
trict court  in  sustaining  the  defendant's  demurrer. 

I.  The  rate  of  compensation  in  event  of  a  change  in 
grade  is  very  clearly  fixed  by  the  specifications.  It  was  to 
be  increased  or  diminished  in  that  proportion  the  amount  of 
grading  done  bore  to  that  estimated.  There  is  no  ambi- 
guity or  room  for  misunderstanding  in  the  language 
3  employed.      True,    plaintiff    avers    that    the    word 

'^amount,"  in  the  phrase  "amount  of  grading  is 
changed,"  contained  in  the  contract,  has  a  customary  mean- 
ing among  contractors  at  Dubuque,  when  used  in  grading 
contracts  relating  to  difl'orent  classes  of  work,  as  work,  val- 
ue, or  cost,  as  distinguished   from  quantity  or  rjimber  of 
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cubic  yards,  and  that  the  parties  to  this  contract  so  under- 
stood it.  But  these  are  very  simple  words,  each  having  a 
popular  and  well-defined  meaning,  not  similar  to  the  other ; 
and  it  is  somewhat  remarkable,  if  true,  that  the  contractors 
of  that  locality  should  so  pervert  the  English  language,  with- 
out conceivable  excuse  for  so  doing.  Conceding  this  to  bo 
possible,  however,  the  language  of  the  specifications  pre- 
cludes such  a  conclusion.  There  the  amount  of  grading 
is  in  fact  estimated  in  cubic  yards,  and  to  the  amount  of 
grading  as  thus  estimated  the  phrase  mentioned  unmistakably 
refers.  To  say  that  under  such  circumstances,"amount"  means 
cost,  value,  or  work,  is  to  impute  a  meaning  contrary  to  the 
evident  sense  intended,  the  context,  and  its  ordinary  use. 
That  this  may  not  be  done  is  conclusively  settled  by  author- 
ity. Willmering  v.  McGaughey,  30  Iowa,  205;  Cash  v. 
llinl'le,  36  Iowa,  Q24:;  SUbrrman  v.  Clark,  96  X.  Y.  552; 
De  Witt  V.  Berry,  134  U.  S.  306  (10  Sup.  Ct.  Rep.  536, 
33  L.  Ed.  896). 

II.     The  word  "grading"  includes  cutting  as  well  as 
filling.     Technically  it  is  the  reducing  of  the  surface  of 
the  earth  to  a  given  line  fixed  by  the  city  as  the  grade,  and 
may  involve  filling  or  excavating,  or  both,  as  shall 
4  be  necessary  to  accomplish  that  object.     As  said  In 

Smith  V.  Washington  Corp.,  20  How.  135  (15  L.  Ed. 
858),  "Hills  must  be  cut  down,  and  hollows  filled  up,  or,  in 
other  words,  the  road  be  gr^ided  or  ^reduced  to  a  certain  de- 
gree of  ascent  or  descent,'  which  is  the  proper  definition  of 
the  verb  'to  grade.'  "  It  will  be  obser\'ed  that  both  the  cut 
and  the  fill  were  included  in  the  "amount  of  grading,"  as 
estimated  and  contained  in  the  specifications;^  and  this 
phrase,  when  used  in  the  body  of  the  contract,  must  be  ac- 
corded the  same  meaning.  That  was  cvldentlv  the  intention 
of  the  parties.  Separately  considered,  the  amount  exca- 
vated was  a  part  of  the  gradlug,  re;:iardl<^ss  cf  the  place  to 
which  the  earth  was  taken;  and  so  of  the  fill,  no  matter 
from  whence  the  earth  came.      And   it  would  scom   that, 
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-where  both  are  mentioned  as  making  up  the  "amoimt  of  grad- 
ing/' both  should  be  measured,  in  determining  the  compen- 
sation stipulated  therefor.  It  may  be  that,  as  held  in  City 
of  Leavenworth  v.  Eanlcin,  2  Kan.  357,  where  compensa- 
tion for  grading  is  to  be  by  the  cubic  yard,  and  all  the 
earth  excavated  is  used  in  filling,  *  it  should  be  measured 
but  once.  But  here  compensation  is  based  on  the  entire 
^^amount  of  grading,''  which,  according  to  the  specifications 
and  the  contract,  included  both  the  excavation  and  fill  con- 
tract. The  parties  having  employed  the  phrase  as  including 
both,  it  should  be  so  treated  in  estimating  the  price  to  be 

paid  for  the  work  actually  done.  But  the  defend- 
5  ant  asserts  that  the  method  of  compensation  is  fixed 

by  the  contract,  in  providing  that  "quantities  in  ex- 
cess only  shall  be  estimated.''  That  is,  as  in  the  estimate 
the  filling  is  the  more,  and,  in  the  grading  done,  the  excava- 
tion was  the  greater,  payment  should  be  that  part  of  the 
original  price  that  the  latter  is  of  the  former.  This  sen- 
tence follows  provisions  relating  to  the  excess  of  material 
excavated  over  that  necessary  for  filling,  together  with  the 
place  to  which  it  is  to  be  hauled,  and  the  distance,  and  is 
just  before  the  reservation  of  such  material  bv  the  citv. 
To  such  excess  it  evidentlv  refers.  The  Avording  indicates 
that  a  difference  was  intended,  and  not  the  greater  of  two 
numbers.  While  the  purpose  of  tlie  sentence,  in  its  con- 
nection, is  not  clear,  it  cannot  be  construed  as  meaning  the 
total  amount  of  excavatiun  or  deposit,  as  contended,  without 
materially  enlarging  its  purport.  The  excess  of  the  cut 
over  the  fill  is  the  one  less  the  other,  and  not  the  larger — is  the 
differeneo  between  the  amount  of  earth  placed  upon  and 
that  taken  off  the  entire  surface  in  making  the  improvement. 
Besides,  it  is  evident  from  the  subsequent  conditions  that, 
in  determining  what  proportion  of  the  amount  bid  should  be 
paid  in  event  of  a  change,  the  grading  actually  done  and 
that  estimated,  whicji,  as  we  have  seen,  included  both  the 
cut  and  fill,  were  to  be  considered,  and  compensation  made 
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nccordingly.  Without  adding  to  the  contract,  it  cannot,  in 
the  absence  of  any  averment  of  custom  or  usage,  be  accorded 
the  meaning  contended  for  by  appellee.  The  plaintiff  is 
entitled  to  that  proportion  of  his  bid  that  the  total  amount 
of  excavation  and  filling  bears  to  the  total  amount  estimated. 

^Il£V£BSED. 

Granger,  C.  J.,  not  sitting. 


Charles  McGlasson  and  Alice  E.  McGlasson  v.  Joun  T. 

Scott,  Judge. 

Information  for  Contempt:  Sufficiency,  Under  Code,  section 
2407,  requiring  the  information,  in  proceedings  to  punish  a 
violation  of  an  Injunction  against  a  liquor  nuisance,  to  set 
out  the  alleged  facts  constituting  the  violation,  an  information 

1  setting  out  the  issue  of  the  injunction,  defendant's  knowledge 
thereof,  and  that  sundry  times,  since,  defendants  had  sold 
and  kept  for  sale  intoxicating  liquors  is  sufficient,  without 
naming  the  building  where  the  sales  were  said  to  have  been 
made,  or  the  names  of  the  purchasers,  since  evidential  fact^ 
are  unnecessary  in  an  information.. 

Method  of  tbial:  Objections  should  he  ruled  upon.  Proceedings 
to  punish  for  contempt  for  violation  of  an  injunction  against 
a  liquor  nuisance  are  not  to  be  tried  as  an  equity  hearing,  but 
3  are  criminal  in  their  nature.  Hence,  receiving  evidence  with- 
out ruling  on  objections  interposed  thereto  by  defendant,  is 
erroneous. 

Evidence:  violation  op  injunction:  Record  as  evidence.  In  pro- 
ceedings to  punish  defendants  for  violation  of  an  injunction 
against  a  liquor  nuisance,  admission  of  an  unauthenticated 

2  copy  of  the  judgment  record  in  evidence,  to  establish  the  in- 
junction, was  error,  since  the  only  proof  of  an  existing  record 
is  the  record  itself,  or  an  authenticated  copy  thereof. 

Appeal  from  Maluiska  District  Court, 

Saturday,  October  20,  1900. 
Vol.   112   Iowa— 19. 
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Certioeaki  to  test  the  validity  of  an  order  imposing 
fines  and  imprisonment  for  contempt  for  violation  of  an 
injunction  restraining  a  liqnor  nuisance.~-^7?ei;(?r5cd. 

B.  W.  Preston  for  plaintiffs. 

Geo.  W.  Lafferly,  County  Attorney,  for  defendant. 

Shebwin,  J. — In  1897,  by  decree  of  the  district  court 
of  Mahaska  county,  Judge  Dewey,  presiding,  the  plaintiffs 
were  permanently  enjoined  from  maintaining  a  liquor  nui- 
sance. Proceedings  to  punish  them  for  contempt  for  its 
violation  were  begun  and  tried  in  1899,  before  the 
1  defendant  at  chambers.     The  information  forming 

the  basis  of  the  proceedings  was  general  in  its  char- 
acter, and  did  not  specifically  name  the  building  wherein  it 
was  claimed  the  liquor  was  sold,  nor  did  it  give  the  names 
of  those  to  whom  sales  were  charged  to  have  been  made. 
Section  2407  of  the  Code,  upon  which  the  action  was  based, 
requires  the  setting  out  of  the  alleged  facts  constituting 
the  violation  of  the  injunction.  The  information  recited 
the  issuance  of  the  injunction,  the  knowledge  thereof  of  the 
defendants,  and  that  they  had  sold  and  kept  for  sale,  at  dif- 
ferent times  since  it  was  issued,  intoxicating  liquors.  We 
think  this  was  a  sufficient  compliance  with  the  requirements 
of  the  statute.  The  legislature  did  not  intend  to  require 
the  setting  out  of  the  evidence  upon  which  the  proceeding 
must  finally  be  determined. 

Complaint  is  made  in  plaintiff's  argument  that  an  au- 
thenticated copy  of  the  injunction  was  not  presented  to  tho 
judge  before  he  issued  his  warrant  for  the  arrest  of  the 
plaintiffs,  as  required  by  section  4372  of  the  Code.  We  very 
much  doubt  the  applicability  of  this  section  to  this  proceed- 
ing, but,  if  it  should  govern  in  this  case,  it  is  not  one  of 
the  grounds  of  complaint  in  the  petition,  and  hence  we  do 
not  determine  it. 
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A  fatal  error,  in  our  judgment,  waa  the  admission  in 

evidence  of  an  unauthenticated  copy  of  the  judgment  record 

establishing  the  injunction.    Either  the  record  itself,  or  an 

authenticated  copy  thereof,  was  necessary  to  prove  the 

2  very  foundation  of  the  action.    We  know  of  no  rule 
of    evidence   which   permits   proof   of    a   judgment 

record  still  in  existence  in  any  other  way.  We 
are  unable  to  determine  from  the  record  before  us 
whether  the  paper  offered  was  a  copy  of  the  final 
judgment  entry,  or  an  original  decree  signed  by  the 
judge  before  it  was  entered  in  the  proper  record ;  but,  if  the 
latter,  it  would  be  nothing  more  than  a  form  for  the  guid* 
ance  of  the  clerk,  and  would  not  be  the  judment  contem- 
plated by  the  law.  Balm  v.  Nunn,  63  Iowa,  G41 ;  Case  v. 
Plato,  54  Iowa,  64. 

Many  other  errors  in  the  proceedings  are  claimed,  but 

none  are  of  sufficient  importance  to  demand  special  notice. 

The  trial  judge  treated  the  proceedings  as  in  equity,  and 

received  the  evidence  without  ruling  upon  objections 

3  thereto.     The  action  was  a  criminal  one  in  its  na- 
ture, and  we  think  the  parties  were  entitled  to  rul- 
ings on  evidence.     The  writ  of  certiorari  is  sustained,  and 
the  contempt  proceedings  annulled.— Reversed. 

GiL\NGEK^  C.  J.,  not  sitting. 


K.  P.  Mead  v.  Illinois  Central  Railroad  Company  and 
Dubuque  &  Sioux  City  Railroad  Company,  Ap- 
pellants. 

Adverse  Possession:     claim  of  right.    Where  a  tract  of  land  was 

Buryeyed,  staked  and  platted  by  defendants.  In  their  private 

2    plat  book,  as  a  part  of  their  right  of  way  and  depot  grounds, 

such  action  did  not  constitute  a  claim  of  right  on;  which  ad* 

verse  possession  could  be  based. 
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Occupancy  by  em pi.ote6.  'Legal  title* to « land: "was  in  plaintiff,  but 
defendant's  railroad  employes  built  bouses  and  resided  oi^ 
the  land  by  permission  of  defendant's  road  master.  The 
hoilses  were  removed  after  notice  from  plaintiff  to  defendant, 

3  requiring  it.  Held,  that  such  occupation  by  defendant's  em- 
ployes was  not  possession  by  defendant,  so  as  to  entitle  de=> 
fendant  to  claim  the  land  by  adverse  possession. 

Recoveuy  op  lands:  Statute  of  limitations.  The  statute  of  limi- 
tations requires  actions  for  the  recovery  of  real  property  to  be 
brought  within  10  years  from  the  time  the  cause  of  actioii 
acorues.     Plaintiff  had  no  knowledge  that  defendants  claimed 

4  certain  lands  until  1881,  and  defendants  first  asserted  a  right 
thereto  in  1883.  Plaintiff  brought  an  action  to  recover  the 
land  in  1888.  Held,  that  the  action  was  not  barred  by  lim(- 
tations* 

Conveyance  Construed:    bight  of  way  and  depot  grounds.    Where 

a  tract  of  land  was  conveyed  "subject  to  all  rights  of  way  over 

1     said  property"  such  rights  of  way  did  not  include  a  portion 

of  such  tract  claimed  by  a  railroad  company  as  depot  grounds. 

Appeal  from  Butler  District  Court, — Hon.  J.  F.  Clyde, 

Judge. 

Monday,  October  22,  1900. 

Plaintiff,  as  owner  of  the  southwest  i  of  the  south- 
west i  of  section  20,  township  90,  range  17,  Butler  county, 
brought  this  action  June  7,  1888,  to  recover  possession 
thereof  and  $100  damages.  At  the  March  term,  1897,  the 
flefendants  filed  their  amended  and  substituted  answer,  join- 
ing issues  as  will  hereafter  appear.  At  the  April  term, 
1898,  a  jury  being  waived,  the  case  was  tried  to  the 
court,  and  judgment  rendered  in  favor  of  plaintiflF,  from 
which  the  defendant  appeals. — Affirmed. 

Duncombe  &  Kenyan  and  Edwards  &  Camp  for  appel- 
lants. 

Hemmingway  &  Arhticlcle  for  appellee. 

"      GivEi^,  J. — I.     It  IS  conceded  that  the  title  to  the  land 
described  is  in  the  plaintiff,  under  a  deed  dated  September 
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24,  1881,  which  containes  the  following:  "Subject  to  all 
rights  of  way  over  said  property  claimed  jtnd  occiipied  by 
persons  and  corporations,  but  transferring  all  claims  for 
unsettled  rights  of  way  to  Chas.  S.  and  William  S.  Mead." 

It  is  claimed  that  the  right  of  way  includes  the 
1  depot  ground,  and  therefore  plaintiflE  never  acquired 

title  to  it,  but  simply  the  right  to  unsettled  damages. 
They  are  generally  regarded  as  different,  and  wefc*e  so 
treated  in  this  instance.  The  land  in  controversy  is  about 
1^  acres  of  the  40  acres  described,  the  material  facts  con- 
cerning which  are  as  follows:  In  1856  or  1857  the  Du- 
buque &  Pacific  Kailroad  Company  laid  out  its  line  of  road 
across  said  40-acre  tract,  and  surveyed,  staked,  and  platted 
upon  its  plat  book  a  part  thereof  for  depot  grounds  at  the 
town  of  Aplington.  In  August,  1860,  the  property  of  that 
company  was  transferred  by  decree  to  the  Dubuque  &  Sioux 
City  Hailroad  Company,  by  which  it  was  operated  until 
October,  1867,  when  it  leased  the  same  to  the  Illinois  Cen- 
tral Kailroad  Company,  by  which  it  has  since  been  possessed 
and  operated.  There  is  no  evidence  or  claim  that  either  of 
these  companies  ever  acquired  title  or  right  to  possession 
of  any  part  of  said  40  acres  by  purchase,  condemnation,  or 
gift  The  defendants  base  their  right  to  ownership  and  pos- 
session upon  open,  notorious,  continuous,  adverse,  and  peace- 
able possession  under  claim  of  right  and  color  of  title  for  20 
years,  the  statute  of  limitations,  estoppel,  and  abandonment 
by  the  plaintiff. 

II.  The  track,  siding,  and  depot  of  the  defendants 
at  Aplington  were  constructed  on  the  ground  platted  as 
right  of  way  and  depot  grounds  as  early  as  1867,  and 
have  ever  since  been  occupied  as  such;  and  as  to  the 
ground  so  occupied  the  plaintiff  makes  no.  claim. 
His  claim  is  to  the  1^  acres  in  controversy,  on  the  ground 
that  it  never  was  occupied  adversely  by  the  defendants, 
while  their  claim  is  that  they  so  occupied  the  entire  ground 
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platted  as  depot  grounds.    Neither  the  tracks  nor  the  depot 
building -was  upon  this  disputed  ground.     The  ex- 

2  lent  of  defendant's  occupation  was  this:     In  1867 
or  186S  the  defendants'  road  sujiervisor  at  Apling- 

ion  gave  one  I^ugcnt,  a  section  foreman,  permission  to  build 
a  house  at  a  certain  place,  partly  on  the  rip:ht  of  way  and 
partly  on  the  disputed  land,  which  house  remained  thereon 
for  12  or  14  years.  Other  temporary  houses  were  built  on 
the  disputed  land,  with  like  i)onriisrion,  by  other  employes. 
All  of  these  structures  were  removeil  from  the  laiid  after 
a  notice  by  the  plaintiff  to  tlie  Illinois  (Viitral  IJailroad  Com- 
pany in  February,  1882,  requiring  it.  By  like  pennission 
a  Mr.  Swan  built  a  crib  on  the  land  in  3881,  which,  being 
full  of  corn,  was  not  removed  at  the  time  of  the  notice.  Con- 
cede that  the  road  master  had  authority  to  consent  to  thi^ 
occupancy  of  land  belonging  to  the  defendants;  he  had  no 
right  to  give  such  consent  as  to  the  land  of  another.  The 
defendants  had  no  right  whatever  in  this  land  in  1867  and 
1868.  by  adverse  possession  or  otherwise;  nor  was  the  use 
of  it  by  the  employes  for  residence  purposes  a  use  by  the 
defendants.  The  employes  were  on  the  land  at  the  suffer- 
ance of  the  owner,  and,  on  his  demand,  removed  their  build- 
ings, and  quit  possession.  If  their  possession  was  possession 
by  the  defendants,  it  was  not  continuous,  neither  was  it 
under  even  a  shadow  of  title,  nor  adverse  to  the  own- 

3  cr.    Surveying,  staking,  and  platting  the  land  in  its 
private  plat  book  did  not  give  the  company  any  right 

to  the  land,  nor  show  a  claim  of  right.  These  things  arc 
done  to  ascertain  what  the  company  wants,  and  right  there- 
to is  acquired  by  purchase,  condemnation,  or  gift  As  wo 
view  it,  this  record  fails  to  show  that  the  defendants  ever  had 
any  possession  of  the  IJ  acres  in  dispute,  under  claim  of 
right  and  color  of  title,  or  otherwise.  The  possession  of  Nu- 
gent, Swan,  and  others  Was  not  strictly  for  railroad  pur- 
poses, was  not  possession  by  the  defendants,  was  not  con- 
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tiunons,  nor  under  color  of  title  or  claim  of  right,  but  at  the 
sufferance  of  the  owner,  and  therefore  not  adverse. 

III.  Actions  for  the  recovery  of  real  property  must 
be  brought  within  10  years  from  the  time  the  cause  of  ac- 
tion accrues.  Code,  section  3447;  Sherman  v.  Stage  Co., 
24  Iowa,  515.  In  view  of  our  conclusion  that  the  defend- 
tints  never  had  possession  of  the  ground  in  dispute,  no  cause 
of  action  accrued  to  the  plaintiff  or  his  grantors  until  the 
defendant  in  some  other  way  asserted  some  right  in  the 

land.    The  surveying,  staking,  and  platting,  as  done 
4  were  not,  under  the  circumstances,  notice  of  claim 

to  the  land.  The  deed  to  the  Dubuque  &  Sioux  City 
Oompany  did  not  specify  this  particular  land,  nor  did  the 
lease  to  the  Illinois  Central  Company.  The  evidence  shows 
that  the  first  knowledge  plaintiff  had  that  the  defendants 
ijlaimed  the  land  was  in  the  fall  of  1881,  previous  to  his 
notice  to  fence  the  track  and  remove  all  structures  on  the 
land,  served  in  February,  1882.  It  does  not  appear  that 
there  ever  was  any  assertion  on  the  part  of  tlie<  defendants 
of  a  right  to  this  1^  acres  as  a  part  of  the  depot  grounds 
until  in  1883,  when  plaintiff  was  fencing  the  40,  and  was 
forbidden  by  defendant's  section  boss,  by  order  of  the  com- 
pany, to  include  the  land  in  dispute.  This  action  was  be- 
gun June  7,  1888 — ^within  10  years  from  the  time  the  cause 
of  action  accrued. 

What  we  have  said  disposes  of  defendant's  claim  of 
estoppel  and  laches.  Some  questions  are  made  on  rulings  on 
43vidence,  which,  as  we  view  them,  were  without  prejudice, 
if  erroneous.  We  discover  no  prejudicial  error  in  the  pro- 
ceedings, and,  as  the  judgment  is  sustained  by  the  evidence, 

it    is   AFFIRMED. 

Granoeu,  C.  J.,  not  sitting. 


296  DuKAND  V.  N.  W.  L.  &  S.  Co.       [112  Iowa 


F,  E.  DuRAND,  Appellant,  v.   Xoktjiwesterx  Life  ani» 

Savings  Company,  Appellee. 

Default  Judgment:  on  appeal  to  district  court:  Jurisdiction, 
Code,  section  4552,  provides  that  an  appeal  from  a  Justice  of 
the  peace  of  the  district  court  is  not  perfected  until  a  bond 
is  taken  and  filed.  Sections  4553,  4555  and  4558,  provide  for 
the  transmission  of  the  papers  from  the  justice  court  to  the 
district  court  after  an  appeal  is  perfected.  Section  4560,  pro- 
Tides  that,  if  an  appeal  is  not  perfected  on  the  day  on  which 
judgment  is  rendered,  written  notice  must  be  served  on  the 
appellee  or  his  agent  at  least  10  days  before  the  next  term 
Of  court  to  which  the  appeal  is  taken,  or  the  action  will  be 
continued  at  the  cost  of  the  appellant  Held,  that  a  failure 
to  give  the  notice  required  by  section  4560,  though  perhaps 
rendering  irregular  a  judgment  by  default  entered  in  the 
district  court  on  appeal  from  a  Justice  of  the  peace,  does  not 
constitute  a  Jurisdictional  defect  in  the  judgment  of  the  dis- 
trict court,  and  such  a  Judgment,  therefore  will  not  be  set 
aside  In  equity. 

Appeal  from  Polk  District  Court. — Hon.   S.  F.   Prouty, 

Judge. 

Monday,  Octohkr  22,  1900. 

Suit  in  equity  to  set  aside  a  judgment  of  the  district 
court.  The  trial  court  sustained  a  demurrer  to  plaintilTs? 
petition,  and  plaintiff  appeals. — Affirmed. 

A.  D,  Pugh  for  appellant. 

Dudley  £  Coffin  for  appellee. 

Dekmek,  J. — Plaintiff  commenced  an  action  before  a 
justice  of  the  peace,  and  recovered  judgment  against  the 
defendant  for  the  sum  of  one  cent.  Defendant  gave  oral  no- 
tice of  appeal,  and  within  20  days  thereafter  perfected  hi? 
appeal  by  filing  bond.     Subsequently  the  justice  certified  all 
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the  papers,  with  a  transcript  of  his  proceedings,  to  the  dis- 
trict court  Thereafter,  and  at  the  May  term  of  the  district 
court,  a  judgment  was  rendered  against  plaintiff  on  default 
for  the  sum  of  $1 2.30.  No  written  notice  of  appeal  was  ever 
served  on  plaintiff^  and  he  did  not  appear  to  the  action  in 
the  district  court.  This  suit  is  brought  to  set  aside  and  can- 
cel the  judgment  rendered  by  the  district  court,  and  is  bot- 
tomed on  the  thought  that  the  district  court  had  no  juris- 
diction of  plaintiff,  because  of  defendant's  failure  to  serve 
notice  of  appeal.  The  sole  question  presented  is  the  juris- 
diction of  the  district  court.  If  it  had  jurisdiction  of  the^ 
appeal,  then  the  demurrer  was  properly  sustained.  But, 
if  service  of  notice  was  a  jurisdictional  step,  then  the  judg- 
ment must  be  reversed. 

Section  4548  of  the  Code  provides  that  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  must  be  taken  with- 
in 20  days  after  its  rendition;  section  4552,  that  the  ap- 
peal is  not  perfected  until  a  bond  is  taken  and  filed  in  the 
office  of  the  justice  of  the  peace;  section  4553,  that  on  tho 
appeal  being  perfected  the  case  will  be  in  the  court  to  which 
the  appeal  is  taken ;  section  4555,  that  upon  the  appeal  bet- 
ing perfected  the  justice  shall  file  in  the  office  of  the  clerk 
all  original  papers,  and  a  transcript  of  his  docket  entries; 
section  4558,  that,  if  an  appeal  is  perfected  10  days  befon* 
the  next  term  of  court,  the  justice's  return  must  be  made  at 
least  5  days  before  the  terra,  and  that  all  cases  must  h^  tried 
when  reached,  unless  continued  for  cause;  section  4560, 
that  if  an  appeal  is  not  perfected  on  tho  day  on  which 
judgment  was  rendered,  written  notice  must  be  served  on 
the  appellee  or  his  agent  at  least  10  days  before  the  next 
term  of  court  to  which  the  appeal  was  taken,  if  10  days  in- 
tervene, or  the  action,  on  motion  of  the  appellee,  shall  1k^ 
continued  at  the  cost  of  appellant  There  is  some  confusion 
in  our  previous  cases  construing  these  or  like  sections  of 
previous  Codes.  In  McCormick  v.  Bishop,  3  G.  Greene, 
99,  it  is  held,  on  appeal  from  the  action  of  the  district 
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court,  that  a  valid  judgment  cannot  be  rendered  against 
appellee  without  either  notice  or  appearance.  The  same 
rule  was  announced  in  Quillan  v.  Windsor,  6  Iowa,  396, 
which  was  also  an  appeal  from  the  judgment  of  the  district 
court  True,  it  is  said  in  that  case  that  in  the  absence  of 
notice  or  appearance  the  district  court  is  without  jurisdic- 
tion. But  this  statement  does  not  seem  to  have  been  neces- 
sary to  a  proper  decision  of  the  case.  In  Hollotoay  v.  Baker, 
C  Iowa,  52,  it  was  decided  that  an  appealed  case  was  in  the 
district  court  when  the  justice  filed  the  original  papers  and 
a  transcript  of  his  proceedings :  and  in  Seeberger  v.  Miller, 
20  Iowa,  428,  it  was  ruled  that,  unless  10  days  intervene 
between  the  taking  of  the  appeal  and  the  next  term  of  court, 
cither  party  is  entitled  to  a  continuance.  In  Bond  v.  Davis, 
37  Iowa,  163,  it  was  held  that  notice  of  appeal  is  not  neces- 
sary to  perfect  it,and  that  failure  to  give  notice  does  not 
authorize  the  dismissal  of  the  case.  The  court,  speaking 
through  Cole,  J.,  said :  "The  statute  does  declare  that  upon 
filing  the  transcript  the  cause  will  be  deemed  in  the  dis- 
trict court,  and  that,  if  notice  is  not  served  at  least  10  dayg 
before  the  term  to  which  the  cause  is  returnable,  the  suit 
may  be,  on  motion  of  appellee,  continued,  at  the  costs  of 
the  appellant.  The  statute  having  fixed  the  consequences 
of  a  failure  to  serve  notice  in  proper  time,  it  amoimts  to  an 
implied  negation  of  other  consequences."  That  was  a  case 
where  plaintiflF,  who  had  appealed,  failed  to  give  notice  for 
the  first  term,  but  did  give  notice  for  the  second.  Defendant 
moved  to  dismiss  because  no  notice  was  given  for  the  prior 
term.  The  trial  court  overruled  the  motion,  and  this  court 
sustained  the  iniling.  Thus  we  find  the  court  saying  in  one 
case  that  the  notice  is  jurisdictional,  and,  if  not  given,  the 
court  could  not  properly  render  judgment,  and  in  another 
that  the  statute  with  reference  to  giving  notice  fixes  the 
penalty  for  failure  to  observe  its  requirements,  and  that  no 
other  will  be  inferred.  Some  of  the  cases  were  decided  under 
the  Code  of  1851,  which  differs  in  some  respects  from  the 


Oct.  1900.]  '     DuBAND  V.  N.  W.  L.  &  S.  Co.  299 

present  Code,  in  that  a  distinction  seems  to  be  made  be- 
tween the  allowance  and  the  perfection  of  an  appeal.  More- 
over, there  is  nothing  in  the  Code  of  1851  stating  what  shall 
constitute  the  perfection  of  an  appeal.  See  May  v.  Wilson, 
20  Iowa,  117,  where  notice  was  held  essential  to  the  per- 
fection of  an  appeal.  That  Code  says  that,  if  the  appeal  is 
not  allowed  on  the  day  judgment  is  rendered,  written  no- 
tice must  be  given,  etc.  See  sections  2328  and  2341,  in- 
clusive, of  the  Code  of  1851.  The  statutes  under  considera- 
tion provide  that  an  appeal  is  perfected  by  the  giving  of 
bond,  that  the  justice  must  then  certify  the  papers  and  rec- 
ord to  the  district  court,  and  that  when  the  appeal  is  per- 
fected the  appeal  will  be  in  the  district  court,  and,  unless 
continued  for  cause,  must  be  tried  when  reached.  The 
provision  for  notice  seems  to  be  for  the  purpose  of  advis- 
ing appellee  when  the  case  will  be  brought  on  for  trial,  i.nd 
does  not  go  to  the  jurisdiction  of  the  court.  The  statute  pro- 
vides its  own  penalty  for  failure  to  give  the  notice,  and,  as 
said  by  Cole,  J.,  this  amounts  to  an  implied  negation  of 
other  consequences.  Judgment  rendered  in  the  absence  of 
notice  will,  no  doubt,  be  irregular  and  erroneous,  as  held 
in  the  McCormick  and  Quillan  Cases,  supra;  and  an  ap- 
peal will,  no  doubt,  lie  from  such  a  judgment.  No  doubt, 
such  a  judgment  could  be  set  aside  on  motion.  We  do  not 
think,  however,  that  notice  is  jurisdictional.  If  not  juris- 
<lictional,  judgment  rendered  in  the  absence  thereof,  while 
erroneous,  is  not  void.  If  not  void,  then  a  court  of  equity 
will  not  set  it  aside.  While  the  statute  is  somewhat  obscure, 
this,  we  believe,  is  the  better  interpretation;  and  it  follows 
that  the  judgment  should  be,  and  it  is,  affirmed. 

Granoee^  C.  J.,  not  sitting. 
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Chicago,  Rock  Island  &  Pacific  Railway  Company,  Ap- 
pellant, V.  City  of  Ottumwa  et  ah.  Appellees,  Keo- 
kuk and  Pes  Moines  Railway  Company,  Appellant. 

Paving  Tax:  stbeet  abutting  on  bailroad  bight  of  way:  Ease- 
ments and  taxation.    Code  1873,  secUcn  466,  authorizing  cities 

1  to  pave  and  curb  streets  and  to  levy  a  special  tax  on  lots  and 
parcels  of  land  fronting  thereon  to  pay  the  expenses  thereof, 
does  not  authorize  the  levy  of  a  special  assessment  on  a  rail- 

2  road  right  of  way,  which  had  been  secured  by  condemnation 
proceedings,  for  the  expense  of  paving  a  street  on  which  it 

3  abuts,  since  such  right  of  way  is  a  mere  easement  in  the 
Iand« 

Waterman  and  Ladd,  JJ.,  dissenting. 

Railroads  occuptino  strket:  Construction  of  statute.  Acts  the 
Twenty-fifth  General  Assembly,  chapter  7,  section  12,  wliich 
1  provides  that  an  assessment  against  any  railroad  or  street 
railway  for  the  paving  of  any  street  shall  be  a  lien  on  Its  en- 
tire tract  situated  within  the  limits  of  the  city  making  the 

'  4  assessment,  does  not  authorize  a  city  to  levy  a  special  assess- 
ment  against  a  railroad  company  for  paving  a  street  on  which 
Its  right  of  way  abuts,  since  such  act  applies  only  to  rail- 
roads occupying  such  streets. 

Rral  estate  used  fob  road  beds:     Construction  of  statute.    Code 
1873,  section  809,  providing  that  no  real  estate  used  by  a  rail- 
1    way  corporation  for  road  beds  shall  be  included  in  the  assess- 
ment to  individuals  nor  to  the  adjacent  property,  but  that  all 

4  such  real  estate  shall  be  deemed  to  be  the  property  of  such 
company  for  the  purpose  of  taxation,  does  not  authorize  a  city 
to  levy  a  special  assessment  on  a  railway  right  of  way  to  pave 
an  abutting  street,  since  the  statute  relates  to  taxation  for  gen- 
eral governmental  purposes,  and  does  not  confer  the  power 
to  levy  special  assessments. 

Mistake:  'Notice  of  assessment.  Code  1873,  section  466,  provides 
that  a  mistake  in  the  name  of  the  owner  of  property  shall 
not  vitiate  the  lien  of  assessments  thereon.  Sections  478  and 
479  provide  that  defect  or  Irregularity  of  a  city  or  its  officers 
1  in  making  a  special  assessment,  will  not  defeat  a  recovery 
7  thereon  by  the  city  or  the  person  to  whom  it  directs  the  pay- 
ment therefor  to  be  made,  if  the  court  is  satisfied  the  work 
done   is   properly   chargeable   to   the   property.    Held,   that  a 


t)ct.  1900.]  C.,R. I.  &  P. Er.  Co.  v.  City  Ottumwa.  301 


special  assessment  on  a  railroad  belonging  to  tlie  D.  R.  Co.. 
but  operated  under  lease  by  the  R.  Co.,  was  not  invalid  for 
failure  to  give  notice  to  the  D.  Co.  when  a  notice  correctly 
describing  the  property  was  given  to  the  R.  Co. 

Contract  »y  i.kase  to  pay  taxes:  Judgment  against  lessee  for 
taxes.    Where  a  corporation  owns  a  railroad  which  is  operated 

1  by  another  company  under  a  lease  by  which  the  latter  is  liable 
for  all  taxes  and  special  assessments  which  may  be  assessed 
against  the  property,  it  Is  error  to  render  a  personal  Judg- 

C  ment  against  such  lessee  for  the  amount  of  a  special  assess- 
ment against  the  property,  since  the  provision  is  for  the  sole 
benefit  of  the  lessor. 

Wateumax  and  Ladd.  J.  J.  dissenting. 

Appeal:    odjectiox  below.    Where  an  objection  that  a  special  as^ 

sessment    ordinance    is    invalid,    in    thi^t    it    authorises    an 

5-   assessment  based  on  the  frontage  of  the  abutting  property. 

and  not  on  the  benefits  conferred,  is  not  raised  in  the  trial 

court,  it  will  not  be  considered  on  appeal. 

Appeal  from  Wapello  District  Court. — Hon.  M.  A.  Rob- 
erts^ Judge. 

TuKSDAY,  October  23,  1900. 

Suit  in  equity  to  restrain  the  collection  of  a  special  as- 
sessment made  by  the  city  against  the  right  of  way  of  the 
Keokuk  .&  Des  Moines  Kaihvay  for  paving  and  curbing  a 
street  on  which  the  right  of  way  abuts.  Plaintiff  is  using 
the  right  of  way  under  lease  from  the  Keokuk  &  Des  Moinea 
Railway  Company,  and  the  latter  company  was  made  a 
party  defendant  after  a  demurrer  was  sustained  to  the  pe* 
tition  grounded  on  the  proposition  that  it  was  a  necessary 
party.  The  trial  court  dismissed  the  petition,  and  gave 
judgment  against  both  railway  companies  for  the  amount 
of  the  assessment,  and  these  companies  appeal. — Reversed. 

Oeo.  W.  Seevers,  Carroll  Wright,  and  Robert  Mather, 
for  appellant  Chicago,  E.  I.  &  P.  Ey.  Co.  Carroll  Wright, 
for  appellant  Keokuk  &  D.  M.  Ey.  Co. 
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McNett  &  Tisdale  and  W.  W.  Epps,  for  appellees  city 
of  Ottumwa  and  its  oflScers.  E.  M.  Sharon,  for  appellees 
Edward  Walsh  Co. 

Deemeb^  J. — The  case  was  tried  on  an  agreed  state- 
ment of  facts,  from  which  we  gather  the  following:  The 
Eeokuk  &  Des  Moines  Railway  Company  acquired  by  con- 
demnation proceedings  a  right  of  way  across  certain  lots 

in  the  city  of  Ottumwa  abutting  on  Main  street. 
1  This  right  of  way  was  used  by  the  Chicago,  Rock 

Island  &  Pacific  Railway  Company  at  the  time  the 
assessment  in  question  was  levied  under  a  lease  from  thc^ 
Keokuk  &  Des  Moines  Company,  terminating  December  19, 
1923,  by  the  terms  of  which  the  Rock  Island  Company 
agreed  to  pay  "all  lawful  taxes  and  assessments  of  value 
made  of  the  property  after  the  commencement  of  the  lease." 
In  the  year  1894  the  city  council  of  the  city  of  Ottumwa> 
by  resolution,  ordered  the  paving  and  curbing  of  East  Main 
street,  and  in  1895  a  contract  therefor  was  entered  into 
by  the  city  with  the  defendant  the  Edward  Walsh  Company. 
The  paving  and  curbing  was  to  extend  along  Main  street, 
and  adjacent  to  the  right  of  way,  716J  feet,  and  was  to  be 
33  feet  in  width  between  the  curbs.  The  right  of  way  was 
3  or  4  feet  from  the  south  curb,  and  extended  for  the  en- 
tire distance  named.  The  property  on  the  north  side  of  the 
street  was  divided  into  lots  and  blocks,  and  was  owned  by 
various  persons.  By  the  terms  of  the  contract  the  construc- 
tion company  undertook  to  keep  the  improvement  in  repair 
for  the  term  of  seven  years.  Pursuant  to  contract,  tha 
Walsh  Company  made  the  improvement,  and  after  the  com- 
pletion of  the  work  the  city  engineer  made  a  plat  thereof,, 
in  which  he  assessed  the  cost  of  7  feet  in  width  to  a  street 
railway  company  that  occupied  the  south  side  of  the  street, 
not  far  from  the  curb,  with  its  track,  and  of  13  feet  in 
width  for  the  entire  distance  to  the  Rock  Island  Railway 
Company  and  the  right  of  way.    The  balance  of  13  feet  was 
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assessed  against  the  property  lying  on  the  north  side  of  the 
street  under  the  front-foot  rule.  Nothing  was  al- 
lowed the  railway  company  for  street  intersections.  No 
notice  was  given  the  Rock  Island  Company  of  the  intent 
to  assess  any  portion  of  the  cost  of  the  improvement  against  it, 
save  that  its  name  was  included  on  the  plat  made  by  the 
city  engineer,  and  no  notice  of  any  kind  was  given  the  Keo- 
kuk Company.  On  June  25,  1895,  the  Rock  Island  Com- 
pany served  the  city  and  the  contractor  with  notice  to  the 
effect  that  it  would  contest  the  right  of  either  to  charge  any 
portion  of  the  cost  against  the  right  of  way  occupied  by  it. 
July  15th  thie  city  council  accepted  the  work,  and  ap- 
proved the  assessment  made  by  the  city  engineer.  There- 
after notice  waa  given  directed  generally  to  property  hold- 
ers, and  referring  to  the  engineer's  plat,  as  follows:  "Take 
notice  that  there  is  now  on  file  in  the  office  of  the  city 
clerk  at  the  city  hall  in  the  city  of  Ottumwa,  Iowa,  a  plat 
of  paving  districts  Nos.  12  and  49.  Paving  district  No. 
twelve  (12)  consists  of  East  Main  street  from  the  east  side 
of  Birch  street  to  the  west  side  of  Ash  street.  Paving  dis- 
trict No.  forty-nine  (49)  consists  of  that  portion  of  Fifth 
street  from  the  east  line  of  Cpurt  street  to  the  west  line  of 
Jefferson  street,  in  Ottumwa,  Iowa.  Said  plat,  among  other 
things,  shows  the  separate  lots  and  parcels  of  ground  abut- 
ting thereon  subject  to  assessment  of  said  improvement,  the 
number  of  front  feet  abutting  thereon,  the  owners  thereof, 
the  amount  of  assessment  proposed  to  be  made  against  each 
of  the  said  lots  and  parcels  of  ground,  and  the  owner  there- 
of.'' On  August  5th,  and  before  final  ratification  and  ap- 
proval of  the  assessment,  the  Rock  Island  Company  filed  a 
protest  against  the  same,  stating  its  reasons  therefor.  There- 
after the  council  approved  the  assessment,  ordered  it  certi- 
fied to  the  county  auditor,  and  later  issued  certificates  of  as- 
sessment to  the  construction  company.  Plaintiff  then 
brought  this  suit  to  restrain  the  collection  of  the  assessment. 
The  Keokuk  &  Des  Moines  Company  was  made  a  party  do- 
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fendant,  as  heretofore  stated.  The  trial  court  dismissed  the 
petition,  and  rendered  judgment  against  both  companies 
for  the  amount  of  the  assessment  ,with  10  per  cent,  inter- 
est, and  costs  of  collection,  and  made  the  same  a  lien  on  the 
right  of  way  of  the  Keokuk  Company.  There  was  but  a  sin- 
gle railway  track  located  on  the  right  of  way,  and  this  b 
in  a  cut  of  from  three  to  seven  feet  below  the  street  level. 
The  strip  of  ground  between  the  south  curb  and  the  north 
line  of  the  right  of  way,  of  three  or  four  feet  in  width,  ii 
so  occupied  with,  telegraph,  electric  railway  poles,  etc.,  that 
a  sidewalk  cannot  be  built  thereon,  and  it  is  not  used  by 
foot  passengers.  Main  street  does  not  lead  to  the  freight  de- 
pot of  either  railway  company,  but  travelers  may  take  it 
in  going  to  the  passenger  depot.  The  main  passenger  de- 
pot in  the  city  is  within  half  a  block  of  !^fain  street,  and 
there  is  no  other  street  between  it  and  the  depot  Main 
street  is,  however,  one  of  the  principal  streets  in  the  defend- 
ant city.  These  facts  are  recited  at  this  time  in  view  of 
the  contention  made  by  the  railway  companies  to  the  effect 
that  the  paving  was  of  no  benefit  to  them,  or  to  their  right 
ol  way  or  property,  and  that  the  assessment  was  without 
authority  of  law.  The  main  points  contended  for  are: 
First,  that  the  right  of  way  is  not  subject  to  special  assess- 
ment; second,  that  no  lien  can  be  established  against  a  right 
of  way  secured  by  condemnation  proceedings,  and  that  no 
sale  thereof  can  be  made  on  judicial  process;  third,  that 
the  statute  and  ordinances  charging  the  cost  of  the  im- 
provement under  the  front-foot  rule,  and  without  regard 
to  benefits,  are  unconstitutional;  fourth,  that  no  benefits 
were  conferred  by  the  improvement;  fifth,  that  plaintiff 
company  is  not  liable  for  the  cost  of  the  improvement,  be- 
cause it  is  a  mere  lessee  of  the  right  of  way ;  sixth,  that  be- 
cause no  notice  was  ever  given  the  Keokuk  Company  of  the 
assessment  against  its  property,  or  of  the  proceedings  con- 
nected therewith,  no  judgment  can  be  rendered  against  it; 
seventh,  that  the  court  cannot  cure  any  errors  in  the  assess- 
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ment,  and  had  no  power  to  enter  judgment  against  any  one 
not  a  party  to  the  original  proceedings;  and,  eighth,  that 
the  allowance  of  interest  and  collection  charges  was  errone- 
ous. Such  of  these  points  as  fairly  arise  on  the  record  we 
will  consider  in  the  order  stated. 

The  first  and  most  important — aside  from  the  consti- 
tutional— question  relates  to  the  right  of  a  city  to  assess 
the  cost  of  paving  and  curbing  against  the  right  of  way  of  a 

railway  company   acquired   by   condemnation   proceedings. 
No  citation  of  authorities  is  needed  in  support  of  the 
2  fundamental  principle  that  the  right  of  a  munici- 

pality to  levy  special  assessments  depends  on  statu- 
tory enactment,  and  that  it  has  no  existence  unless  there  be 
a  valid  statute  conferring  it.  But  see  Polk  County  8av, 
Bank  v.  State,  69  Iowa,  24;  In  re  Second  Ave.  Church, 
m  K  Y.  395  Niklaus  v.  Conkling,  118  Ind.  289  (20  N. 
E.  Kep.  797.  General  authority  to  levy  taxes  for  munici- 
pal purposes  is  insuflScient  to  confer  the  power,  and  a  stat- 
ute conferring  such  power  is  strictly  construed  in  favor  of 
the  person  against  whom  the  assessment  is  levied.  See 
cases  last  above  cited  and  Ilager  v.  Pity  of  Burlington,  42 
Iowa,  661;  Reed  v.  City  of  Toledo,  18  Ohio,  161;  Starr  v. 
City  of  Burlington,  45  Iowa,  87 ;  City  Council  v.  Murphy, 
79  Ga.  101  (3  S.  E.  Eep.  326) ;  Becroft  v.  City  of  CounciV 
Bluffs,  63  Iowa,  646.  Nevertheless,  when  express  power 
is  given,  substantial  compliance  with  the  statute  is  all  that 
is  required.  McNamara  v.  Estes,  22  Iowa,  246..  In  the 
further  discussion  of  the  proposition  regard  must  be  had  of 
the  essential  difference  between  a  tax  levied  for  government- 
al purposes  and  a  special  assessment  founded  on  the  theory 
of  benefits  conferred.  Illinois  Cent.  R.  Co.  v.  City  of  De- 
catur, 13  S.  C.  293 ;  Town  of  Macon  v.  Patty,  57  Miss.  378 ; 
City  of  Fairfield  v.  Ratcliff,  20  Iowa,  396.  The  founda- 
tion of  the  power  to  levy  special  assessments  is,  no  doubt, 
the  general  taxing  power  of  the  state,  and  not  the  police 
power,  or  the  right  of  eminent  domain.  Warren  v.  Uenly, 
Vol.  112  Iowa— 20. 
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31  Iowa,  31;  Motz  v.  City  of  Detroit,  18  Mich.  494;  Allen 
V.  Drew,  44  Vt.  174;  Keith  v.  Bingham,  100  Mo.  300  (13 
S.  W,  Eep.  683);  In  re  Centre  St.  115  Pa.  Sup.  247  (8 
Atl.  Hep.  5G).  But  the  whole  theory  of  special  assessments 
is  basexl  oa  the  doctrine  that  the  property  against  which 
they  are  levied  derives  some  special  benefit  from  the  im- 
provement. Bich  V.  City  of  Chicago,  152  111.  Sup.  18  (38 
N.  E.  Rep.  255),  and  cases  cited  in  Judge  Elliott's  work 
on  Railroads  (volume  2,  p.  1100). 

With  these  elementary  propositions  settled,  we  now 
turn  to  our  statute,  and  find  that  at  the  time  the  assess- 
ment was  levied  it  authorized  cities  to  pave  and  curb  any 
highway  or  alley  therein,  and  to  levy  a  special  tax  on  the 
"lots  and  parcels  of  land  fronting  on  the  highway"  to  pay 
the  expense  of  such  improvement.  Code  1873,  section  466. 
See,  also,  Acts  Twenty-third  General  Assembly  chapter  14, 
sections  10,  11,  and  Acts  Twenty-fifth  General  Assembh 
chapter  7.  The  ordinance  passed  by  the  defendant  city  in 
virtue  of  the  power  thus  conferred,  so  far  as  material,  reads 
as  follows:  "The  proportion  of  the  cost  chargeable  to  the 
property  owners  for  «uch  improvements  shall  be  ascer- 
tained and  assessed  by  the  city  council  against  each  owner 
and  lot  or  parcel  of  land  abutting,  fronting  upon,  or  ad- 

■ 

jacent  to  said  improvement  in  proportion  to  the  number 
of  front  feet.  The  city  engineer  shall  also  report  to  the  coun- 
cil the  number  of  front  feet  fronting  on,  or  abutting  on, 
or  adjacent  to  such  improvement,  together  with  the 
names  of  the  owners,  and  the  number  of  £ront 
feet  owned  by  each  as  nearly  as  can  be  ascer- 
tained, and  the  amount  chargeable  to  each  separate 
lot  or  parcel  of  ground."  This  was  the  power  con- 
ferred by  the  legislature,  and  made  effective  by  ordinance; 
and  it  was  to  charge  the  expense  against  each  owner,  and  lot 
or.  parcel  of  land  abutting  on  the  improvement,  with  the 
cost  thereof.  Is  a  railroad  right  of  way  acquired  by  condem- 
nation proceedings  either  a  lot  or  parcel  of  land  subject  to 
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assessment?  Appellees  rely  on  Citif  of  Muscatine  v.  Chi- 
cago, R.  L  &  P.  By.  Co.,  79  Iowa,  645,  as  supporting  tho 
affirmative  of  the  proposition;  while  appellants  with  eqnal 
confidence  rely  on  the  same  case  reported  in  88  Iowa,  291, 
when  it  was  before  this  court  on  a  second  appeal.  The  ex- 
act question  does  not  seem  to  have  been  raised  when  the  ease 
was  first  before  the  court.  From  the  statement  of  facts  in 
the  fourth  division  of  the  opinion  it  appears  that  the  rail- 
road company  acquired  title  to  the  lots  and  lands  occupied 
by  it  through  a  grant  from  the  city,  and  by  purchase*;  that 
it  had  absolute  title  to  a  large  part  of  the  property,  and  an 
easement  in  the  remainder;  and  that  the  land  was  occu- 
pied with  defendant's  railroad  track,  station  houseSj  turn- 
tables, and  other  improvements.  A  part  of  the  land  had  at 
one  time  been  a  public  street,  but  the  public  had  ceased  to 
Use  it,  and  right  of  occupancy  was  conferred  by  the  city  on 
the  defendant  railway.  The  court,  through  Beck,  J.,  said : 
'The  defendant,  the  perpetual  possessor  of  the  land,  is  the 
owner  who  must  respond  to  all  demands  made  in  the  exer- 
cise of  the  authority  of  taxation" ;  citing  some  cases.  When 
the  case  was  before  us  the  second  time,  the  court  said,  speak- 
ing through  Eobinson,  J.,:  "That  portion  of  the  paving  is 
adjacent  to  the  land  concerning  which  it  was  held  on  the 
former  appeal  that  assessments  on  account  thereof  should  bo 
paid  by  defendant,"  referring  to  certain  property  owned 
by  defendant,  and  used  as  before  stated.  The  writtsr  of  the 
opinion  further  emphasizes  this  thought  in  the  first  division 
of  the  second  opinion.  In  the  third  division  of  that  opinion 
the  writer  further  said:  "$1,74G.30  is  for  paving  west  of 
that  in  front  of  its  property  already  considered.  *"''  *  '" 
That  portion  of  the  paving  to  which  we  now  refer  was 
done  adjacent  to  land  over  which  defendant  had  the  right 
to  lay  its  track,  but  to  which  it  did  not  have  title.  *  *  '"' 
The  charter  of  plaintiflF  authorized  it  to  require  the  owner 
of  lots  adjacent  to  a  street  to  pave  it,  and  not  the  owner  of 
•a  mere  easement  in  the  lots.     The  general  statute  is  to  tho 
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same  effect" — citing  Koons  v,  Lucas,  52  Iowa,  181.  It  is 
npp&rent  that  the  original  case  did  not  decide  the  point 
3I0W  Tinder  consideration,  for  if  it  had,  it  would  have  been 
the  law  of  tlic  case,  whether  right  or  wrong,  and  would 
liavc  l>ocn  followed  on  the  second  appeal.  That  the  court 
did  not  consider  the  question  involved  on  the  first  appeal  is 
clear,  for  in  the  first  division  of  the  second  opinion  the  de- 
clsion  on  the  first  appeal  wilh  reference  to  the  property  in- 
volved therein  was  held  res  adjudicata,  and  to  be  followed 
on  the  second  appeal.  It  must  be  admitted  tliat  Koons  v. 
Lucas,  52  Iowa,  181,  cited  in  support  of  the  second  opin- 
ion does  not  directly  sustain  it.  In  that  case  the  railway 
tracks  were  laid  on  the  street,  and  not  on  a  right  of  way 
adjacent  thereto;  but  the  rule  of  construction  established 
on  the  second  appeal  of  the  City  of  Muscatine  Case  seems  to 
liave  some  support  in  the  Koons  Case.  Of  the  cases  cited  in 
support  of  the  principle  announced  in  the  first  opinion, 
Cummins  v.  Railroad  Co.,  63  Iowa,  397,  and  Ilollings- 
worth  V.  Railroad  Co.,  C3  Iowa,  443,  merely  hold  that  in 
estimating  damages  in  condemnation  proceedings  the  jury 
might  properly  treat  the  case  as  if  the  owner  was  divested 
of  all  his  interest  in  the  land,  for  the  reason  that  the  ease- 
ment created  thereby  would  be  presumed  to  be  perpetual. 
In  both  cases  it  is  said  that  the  owner  retained  the  fee,  and 
that  under  certain  circumstances  it  would  revert  to  plain- 
tiff or  his  grantee.  Surely,  these  cases  do  not  count  for 
much  in  favor  of  either  party  to  this  contention.  In  the 
other  case — Railroad  Co.  v.  Spearman,  12  Iowa,  112 — the 
railroad  company  owned  certain  depot  grounds  in  the  city 
of  Mount  Pleasant  that  were  about  to  be  sold  to  satisfy  a 
tax  levied  by  the  city  for  the  purpose  of  constructing  a 
sidewalk  adjoining  said  property.  It  acquired  its  title  from 
the  patent  owners  for  depot  purposes,  and  the  property  was 
used  for  that  purpose  at  the  time  the  tax  was  levied.  This 
]>roperty  was  held  liable  for  the  tax  under  then  existing 
laws  which  made  "all  property  in  the  state,  belonging  to 
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any  bank  or  company  subject  to  taxation."  By  section  15 
of  the  Acts  of  1856  the  defendant  city  was  given  the  right 
to  levy  taxes  on  all  taxable  property  within  its  boundaries, 
and  by  section  16  of  the  same  act  it  was  authorized  to  build 
sidewalks,  and  assess  the  expense  on  the  owners  of  contigu- 
ous lots,  "which  shall  have  the  effect  of  a  special  tax  levied 
on  their  property."  This  decision  is  manifestly  in  accord 
with  both  opinions  in  the  City  of  Muscatine  Case,  and  it  is 
not  an  authority  for  either  of  the  parties  to  this  appeal. 
There  the  railroad  company  was  the  owner  of  the  lots  by 
purchase,  as  in  the  City  of  Muscatine  Case,  and  the  assess- 
ment was  held  properly  levied. 

From  this  view  of  our  cases  it  would  seem  to  follow 
that  the  last  opinion  in  the  City  of  Muscatine  Case  is  the 
only  one  which  is  really  decisive  of  the  question  now  under 
consideration.  That  expressly  holds  that  it  is  the  owner 
of  the  lots  or  lands  adjacent  to  the  street  who  is  subject 
to  the  tax,  and)  not  the  owner  of  a  mere  easement  in  or 
over  the  property.  Following  the  general  rules  heretofore 
announced,  it  is  difficult  to  arrive  at  any  other  con- 
3  elusion.     The  statute  must  receive  a  strict  construc- 

tion, and,  unless  it  authorizes  the  levy  of  an 
assessment  on  mere  easements,  the  right  does  not  exist. 
The  owner  of  the  lots  still  has  the  fee  title,  lie  has 
been  deprived  of  the  "use  of  50  feet  off  the  end  thereof, 
in  virtue  of  the  condemnation  proceedings,  but  this  uso 
may  terminate  at  any  time  by  nonuser  or  abandon- 
ment. A  mere  easement  is  "neither  a  lot  nor  a  parcel 
of  land."  The  statute  provides  that  "words  and  phrases 
are  to  be  construed  according  to  the  context  and 
the  approved  usage  of  the  language."  Section  45,  par. 
2,  Code  1873.  It  will  hardly  be  claimed  that,  according 
to  the  approved  usage  of  language,  the  owner  of  an  ease- 
ment is  the  owner  of  a  lot  or  parcel  of  land.  We  do  not  over- 
look the  decisions  heretofore  cited  holding  that  the  ease- 
ment is  presumed  to  be  permanent  and  perpetual,  and  that 
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the  landowner  has,  as  a  rule,  little  of  value  in  the  land  con- 
demned; but  no  case  in  this  state  has  ever  held  that  a  rail- 
way by  condemnation  proceedings  acquired  ownership  of  the 
land  itself.  For  the  purpose  of  assessing  damages  it  has 
been  so  treated  in  some  cases,  but  for  no  other  purpose 
(save  general  taxation),  as  we  understand  it.  We  may  well 
assume  that  the  legislature,  in  passing  the  acts  in  question, 
did  not  intend  that  railways'  rights  of  way  should  be  as- 
sessed for  paving  and  curbing,  for  the  reason  that  such 
riglits^  used  solely  for  the  laying  of  tracks,  would  not,  as 
a  general  rule,  be  benefited  in  any  manner  whatever  by  the 
paying  qr  curbing ;  and,  if  any  argument  were  needed  to  en- 
force this  thought,  it  is  to  be  found  in  the  facts  of  this  case, 
which  show  that  it  was  of  no  benefit  whatever  to  the  right 
of  way.  A  diflFerent  question  arises  where  the  property  is 
used  for  depot  grounds  and  other  like  purposes.  On  tbat 
point  we  express  no  opinion,  for  it  does  not  arise  in  the  in- 
stant case.  The  new  Code,  as  we  understand  it,  authorizes 
assessments  against  rights  of  way  or  easements  of  railway 
companies  (see  section  968)  ;  at  least  special  charter  cities 

are  authorized  to  make  such  assessments.  Appel- 
4  lees  contend,  however,  that  the  latter  part  of  section 

12  of  chapter  7  of  the  Acts  of  the  Twenty-fifth  Gen- 
eral Assembly  authorizes  the  levy  of  the  assessment.  It 
reads  as  follows:  "An  assessment  against  any  railroad  or 
street  railway  for  the  paving  of  any  street  shall  be  a  first 
and  paramount  lien  upon  the  entire  track  of  said  railroad 
or  street  railway  in  the  limits  of  the  city  making  such  as- 
sessments." That  manifestly  has  reference  to  railroads  and 
street  railways  on  and  over  the  streets.  See  sections  10  and 
11  of  the  same  act.  They  are  too  long  to  be  set  out  at 
length,  and  we  need  only  say  that  they  authorize  an  as- 
sessment of  a  certain  part  of  the  expense  of  paving  to  street 
railways  or  railroads  *'upon  the  streets"  ordered  paved. 
They  also  rely  on  section  809  of  the  Code  of  187^,  found  in 
the  chapter  relating  to  general  revenues  of  the  state.     It 
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reads  as  follows:  "No  real  estate  used  by  railway  corpora- 
tions for  roadbeds  shall  be  included  in  the  assessment  to 
individuals  nor  the  adjacent  property,  but  all  such  real  es- 
tate shall  be  deemed  to  be  the  property  of  such  companies 
for  the  purpose  of  taxation.  Nor  shall  real  estate  occupied 
for  and  used  as  a  public  highway  be  assessed  and  taxed  as 
part  of  the  adjacent  lands  whence  the  same  was  taken  for 
such  public  purpose.''  Found  in  the  chapter  relating  to 
taxation  for  governmental  purposes,  it  aflFords  little  or  no 
light  on  the  question  before  us.  Indeed,  it  is  almost  uni- 
versally held  that  general  power  to  levy  taxes  for  municipal 
purposes  is  not  broad  enough  to  confer  the  right  to  levy 
special  assessments  for  local  improvements.  OH  Co.  v. 
Palmer,  20  Minn.  468  (Gil.  424) ;  Green  v.  Ward,  82  Va. 
324;  City  of  Fairfield  v.  Ratcliff,  20  Iowa,  396.  More- 
over, there  is  nothing  in  the  section  quoted  that  confers  pow- 
er on  a  municipality  to  levy  special  assessments  on  such 
property  as  is  involved  in  this  litigation.  The  distinction 
between  taxation  and  the  power  to  levy  special  assessments, 
already  pointed  out,  is  important  when  we  consider  the  ef- 
fect to  be  given  the  statute  relied  upon.  In  our  opinion, 
it  has  no  bearing  on  the  proposition  before  us  except  it  be 
as  an  aid  in  the  construction  of  the  statute  and  ordinance 
under  consideration.  That  statute  uses  the  words  "owner 
of  lot  or  lots  or  parcels  of  land,"  and  there  is  nothing  to 
show  that  a  mere  easement  was  intended.  The  second  opin- 
ion in  the  City  of  Muscatiin&  Case  seems  to  be  decisive  of 
the  main  point.  Authorities  from  other  states  are  conflict- 
ing. Wisconsin,  Michigan,  Pennsylvania,  Missouri,  and 
Connecticut  seem  to  hold  that  a  railroad  right  of  way  can- 
not be  assessed  for  local  improvements.  Various  reasons 
are  given  for  these  holdings,  and  the  leading  case  in  sup- 
port of  the  conclusion  is  City  of  Philadelphia  v.  Philadel- 
phia R.  Co.,  33  Pa.  St.  41.  See,  also.  City  of  Bridgeport 
V.  New  Haven  R.  Co.,  36  Conn.  255.  .  On  the  other  hand 
the  supreme  courts  of  Kentucky,  Xew  Jersey,  Illinois,  Ohio, 
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Calif omia,  and  Indiana  hold  that  imder  the  statutes  of 
their  respective  states  such  right  of  way  is  assessable  for 
local  improvements.  Railroad  Co.  v.  Connolly,  10  Ohio  St. 
159,  seems  to  be  the  leading  case  on  this  side  of  the  propo- 
sition. See,  also,  Illinois  Cent,  R.  Co.  v.  City  of  Decatur. 
126  III  92  (18  N.  E.  Rep.  315,  1  L.  R.  A.  613).  We  will 
not  take  the  time  nor  space  needed  to  review  these  authorities. 
Some  of  them  are  based  on. the  peculiar  language  of  the 
statutes  construed,  while  others  proceed  on  the  broad  ground 
that  such  rights  are  subject  to  special  assessments.  Recon- 
ciliation of  the  cases  is  utterly  impossible,  and  we  content 
ourselves  with  arraying  the  states  on  either  side  of  the  ques- 
tion. There  is  a  valuable  note  to  Chicago,  If.  <&  St.  P.  R^ 
Co.  V.  City  of  Milwaukee,  89  Wis.  506  (28  L.  R.  A.  249. 
s.  c.  62  N.  W.  417),  to  which  reference  is  made.  It  ought 
to  be  said  generally,  however,  that  in  New  Jersey  a  show- 
ing of  special  benefits  must  be  made,  even  under  a  statute 
authorizing  the  assessment  (see  State  v.  City  of  EUzabethr 
37  N.  J*  Law,  330) ;  and  in  Indiana  the  question  is  left 
somewhat  in  doubt  by  Louisville  Ry.  Co.  v.  State,  122  Ind^ 
443  (24  N.  E.  Rep.  350).  Nearly  all  the  cases  hold  that 
property  of  a  railroad  company  used  for  warehouses,  de- 
pots, and  other  like  purposes  is  assessable  for  local  im- 
provements; the  reason  for  this  being  that  such  property  is 
benefited  by  the  improvement,  while  the  right  of  way  oc- 
cupied simply  by  the  tracks  of  the  company  can  receive  no- 
benefit  from  the  improvement.  It  need  only  be  added  that 
the  evidence  in  this  case  indisputably  shows  thatthe  right 
of  way  received  no  benefit  from  the  paving  and  curbing  of 
the  street.  The  question  of  the  right  to  sell  a  fragment  of 
the  right  of  way,  with  its  ties  and  tracks,  is  one  of  much 
difficulty,  and  it  is  differently  answered  by  the  courts  of 
the  country.  A  majority  in  point  of  numbers  hold  that  it 
cannot  be  done,  and  for  that  reason  that  the  lien  of  an 
assessment  thereon  is  invalid.  See  Railroad  Co.  v.  Doe, 
114  U.  S.  350  (5  Sup.  Ct.  Rep.  869,  29  L.  Ed.  136) ;  Cue 
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V.  Water  Co.,  24  How.  257  (16  L.  Ed.  635);  Chicago,  M. 
&  St.  P.  Ry.  Co,  V.  City  of  Milwaukee,  89  Wis.  506  (62  N. 
W.  Rep.  417,  28  L.  R.  A.  249) ;  People  v.  Gilon,  126  K.  Y. 
147  (27  N.  E.  Rep.  409).  But  see,  also.  City  of  Ludlom 
V.  Trustees  of  Cincinnati  S.  K.  Co.,  78  Ky.  357,  and  Rail- 
road Co.  V.  Connolly,  supra.  Holding,  as  we  do,  that  the 
statute  does  not  confer  the  power  of  assessment  on  the  mu- 
nicipality, we  need  not  pronounce  definitely  on  this  point. 

II.  Further,  it  is  said  that  the  statutes  and  ordi- 
nances under  consideration  are  unconstitutional  and  void, 
because  of  the  arbitrary  assessment  per  front  foot,  and  not 

according  to  benefits.     That  question  does  not  seem 

5  to  have  been  raised  by  the  pleadings,  or  presented  to 
the  lower  court,  and  we  will  not  consider  it. 

III.  Again,  it  is  said  that  no  benefits  resulted  to  the 
right  of  way,  or  to  the  corporation  owning  or  occupying  the 
same,  and  that  for  this  reason  the  assessment  was  invalid. 
If  that  were  the  only  question  in  the  case,  we  would  be  in- 
clined to  hold  with  appellants'  contention  that,  as  there  was 
no  benefit  whatsoever,  the  assessment  was,  for  that  reason 
alone,  invalid.  There  are,  of  course,  some  objections  to 
this  conclusion,  and  it  is  best  perhaps,  that  we  express  no  de- 
cided conviction  on  the  subject,  for  it  seems  to  be  held  by 
courts  of  high  authority  that  the  legislature  has  power 
to  authorize  the  assessment  of  railway  rights  of  way  for 
local  improvements.  In  re  County  Com'rs  of  Hampshire 
County,  143  Mass.  424  (9  N.  E.  Rep.  756).  That  ques- 
tion is  also  left  open  for  further  consideration  when  it 
properly  arises. 

IV.  The  Rock  Island  Company  was  simply  a  lessee 
of  the  property  of  the  Keokuk  &  Des  Moines  Railroad,  yet 
a  personal  judgment  was  entered   against  it,   and   it  was 

the  only  party  notified  of  the  assessment.    By  the 

6  terms  of  its  lease  the  Rock  Island  Company  agreed 
to  pay  all  taxes  and  assessments  of  value  made  on 

the  property,  and  because  of  this  it  was  held  personally 
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liable  to  the  contractor  for  the  assessment.  This  holding  13 
complained  of.  Is  the  promise  made  in  the  lease  such  an 
orte  as  the  city  or  the  contractors  may  enforce  ?  That  inter- 
rogatory seems  to  be  answered  in  the  negative  by  German 
State  Bank  v.  Northwestern  Water  &  Light  Co,,  104  Iowa, 
717;  Davis  v.  Waterworks  Co,,  54  Iowa,  59;  and  Messenger 
V,  Votaw,  75  Iowa,  225.  At  the  time  the  promise  was  made 
there  was  no  indebtedness  from  the  Des  Moines  Company, 
to  any  one.  The  contract  was  solely  for  the  benefit  of  the 
Des  Moines  Company,  and  there  was  no  privity  be- 
tween the  city  or  the  contractor  and  the  Rock 
Island  Company.  As  said  in  the  German  State 
Bank  Case,  **The  principle  that  one  may  sue  npon  a 
promise  made  to  another  for  his  benefit  is,  therefore,  con- 
fined to  cases  where  the  person  for  whose  benefit  the  prom- 
ise is  made  has  the  sole  exclusive  interest  in  its  perform- 
ance.'^  Had  the  assessment  been  lawful,  the  court  was  not 
authorized  to  render  judgment  against  the  Rock  Island 
Company. 

V.  Further,  it  is  contended  that,  as  no  notice  was 
given  the  Des  Moines  Company,  the  assessment  was  in- 
valid. The  notice  properly  described  the  property,  and  was 
directed  to  the  Rock  Island  Company.     No  doubt  this  was 

because  general  taxes  had  been  paid  by  that  com- 
7  pany.    As  we  understand  it,  there  w^as  nothing  more 

than  a  mistake  in  name.  The  statute  under  which 
the  assessment  was  made  savs  that  "a  mistake  in  the  name 
of  the  owner  shall  not  vitiate  the  lien,"  and  that  the  plat 
must  show  the  names  (so  far  as  practicable)  of  the  several 
owners.  Sections  478  and  479  of  the  Code  of  1873  also 
provided,  in  substance,  that  the  municipality,  or  the  person 
to  whom  it  has  directed  payment  to  be  made,  is  entitled  to 
recover  if  the  trial  court  is  satisfied  that  the  work  has  been 
done  or  material  furnished,  which  according  to  the  true 
intent  of  the  act,  would  be  chargeable  upon  the  lot  or  land 
through  or  by  w^hich  the  street,  alley,  or  highway  improved 
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passed,  to  the  extent  of  the  proper  proportion  of  the  value  of 
the  work  or  materials  which  would  be  chargeable  on  such 
lot  or  land,  notwithstanding  any  informalities,  irregulari- 
ties, or  defect  in  such  municipal  corporation  or  any  of  its 
officers.  Eendig  v.  Knight,  60  Iowa,  33;  Amery  v.  CUy  of 
Keokuk,  72  Iowa,  704;  Tuttle  v.  Polk,  92  Iowa,  447;  and 
Dittoe  V.  City  of  Davenport,  74  Iowa,  66 — seem  to  sustain 
appellees'  contention  on  this  point.  This  is  not  a  reassess- 
ment, as  contended  by  appellants. 

VI.  The  other  points  argued  need  not  be  considered, 
as  they  are  not  important  There  should  be  a  decree  enjoin- 
ing the  collection  of  the  tax  from  the  railroad  companies, 
and  the  cause  will  be  remanded  for  that  purpose — ^Re- 
versed. 

Wateeman,  J. (dissenting). — ^The  rule  that  the  owner 
of  the  fee  is  liable  for  a  special  assessment  levied  against  an 
abutting  railway  right  of  way  across  his  land  is  so 
inequitable  that  I  cannot  conceive  such  result  to 
have  been  intended  by  the  general  assembly.  It 
puts  the  burden  of  paying  for  the  improvement  on 
one  who  has  no  beneficial  interest  in  the  real 
estate,  leaving  the  present  possessor,  whose  right  in  the 
property  is  practically  perpetual,  exempt  from  any  liability 
therefor.  Section  1344,  Code  1897,  which  is  but  a  re- 
enactment  of  a  previous  statute,  provides:  "No  real  estate 
used  by  railway  corporations  for  roadbeds  shall  be  included 
in  the  assessment  to  individuals  of  the  adjacent  property, 
but  all  such  real  estate  shall  be  the  property  of  the  com- 
panics,  for  the  purpose  of  taxation."  While  this  section  is 
found  in  the  chapter  relating  to  ordinary  taxes,  it  an- 
nounces, as  a  general  principle,  that  railways  are  the  own- 
ers of  the  land  in  their  rights  of  way  for  purposes  of  taxa- 
tion. Although  the  general  power  to  levy  taxes  does  not 
<;onfer  the  right  to  impose  special  assessments  for  local  im- 
provements,   yet    a    general    definition    of    who    shall    be 
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deemed  the  owner  of  a  certain  kind  of  property  for  the 
purposes  of  taxation  applies  to  all  kinds  of  taxes.  We  must 
look  further  to  find  the  authority  to  levy  this  assessment. 
We  start,  then,  with  the  principle  established,  that  the  right 
of  way  is  to  be  treated  as  land,  and  the  railway  company 
is  deemed  its  owner;  and  we  next  find  that  the  city  had 
authority,  as  stated  by  the  majority,  to  levy  the  cost  of 
this  improvement  on  "the  lots  and  lands  fronting  on  the 
highway."  This  power  was  made  effective  by  the  ordinance^ 
set  out  in  the  foregoing  opinion.  In  the  case  of  City  of  Mus- 
catine v.  Chicago,  R,  L  &  P.  Ry  Co.,  79  Iowa,  645 — being 
the  first  appeal  of  that  case — the  facts  as  stated  show  that 
the  railway  company  had  a  right  of  way  only  over  a  por- 
tion of  the  property  sought  to  be  assessed.  The  company 
resisted  payment  of  the  tax  in  part  on  the  ground  set  up 
in  the  case  at  bar,  viz. :  that  it  was  not  the  o^vner  of  the 
land.  On  this  issue  this  cqurt  said :  "If  any  one  held  title 
to  the  land  upon  which  defendant  acquired  the  easement^ 
it  was  valueless,  for  defendant  had  the  right  of  the  per- 
petual possession  and  enjoyment  of  the  land.  It  would  be 
absurd  to  say  that  the  owner  of  such  title  is  subject  to  taxa- 
tion of  any  character  upon  the  land,  and  that  the  owner  of 
the  perpetual  possession  is  not.  The  spirit  of  our  laws 
will  not  permit  such  a  thing.  The  defendant,  the  perpet- 
ual possessor  of  the  land,  is  the  owner,  who  must  respond 
to  all  demands  made  In  the  exercise  of  the  authority  of  taxa- 
tion. *  *  *  As  the  defenda'nt  in  this  case  was  in  the 
occupancy  of  the  land  with  right  of  perpetual  possession, 
it  is  to  be  regarded  as  the  owner,  and  liable  for  the  taxes 
thereof."  Ttis  holding  does  not  seem  to  have  been  specially 
rested  upon  the  statute  we  have  set  out,  but  is  announced 
as  a  general  principle  of  law,  and  in  support  of  it  the  court 
cites  Railroad  Co.  v.  Spearman,  12  Iowa,  112;  Cummins  v. 
Railroad  Co,,  63  Iowa,  398 ;  Hollingsworth  v.  Railroad  Co., 
63  Iowa,  443.  On  the  second  appeal  no  attempt  was,  or 
properly  could  have  been,  made  to  question  this  doctrine. 
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It  was  the  same  case  in  every  respect^  a  second  time  before 
the  court,  and,  right  or  wrong,  the  first  opinion  announced 
the  law  which  governed  it.    Drake  v.  Railway  Co,,  70  Iowa, 
59 ;  and  cases  cited.     But  I  cannot  think  the  rule  a  wrong 
one,  and  I  do  not  understand  the  majority  to  overrule  the 
first  case.    I  may  say  further  that  I  am  unable  to  compre- 
hend the  distinction  made  on  this  second  appeal  between 
that  part  of  the  right  of  way  of  which  it  is  said  the  railway 
was  the  owner  (that  is,  to  which  it  had  obtained  deeds) 
and  that  part  in  which  it  is  spoken  of  as  having  only  an 
easement,   (that  is,  which  it  had  condemned).     A  deed  to 
a  railway  company  of  land  for  a  right  of  way  ordinarily 
coi\veys  only  an  easement.    Brown  v.  Young,  69  Iowa,  625 ; 
Elliott  Railroads,  section  972.    What  the  railway  company 
in  that  case  held  by  condemnation,  and  what  it  obtained  by 
deed  for  its  right  of  way,  should  have  been  treated  alike. 
All  should  have  been  exempt,  or  all  liable.     But  the  opin- 
ion holds  the  company  liable  on  the  deeded  lands,  and  ex- 
empts it  on  those  condemned.     Outside  our  own  state  there 
is  ample  authority  for  holding  that  a  railroad  right  of  way 
is  assessable  for  improvements  of  this  kind.    Chicago  £  JV. 
W.  R.  Co.  V.  Village  of  Elmhurst,  165  111.  Sup.  148  (46  N. 
E.  Rep.  437) ;  Elliott  Railroads,  section  786;  Illinois  Cent. 
R.  Co.  V.  City  of  Decatur,  126  111.  92  (18  N.  E.  Rep.  315, 
1  L.  R.  A.  613)  (this  case  was  aflBrmed  on  appeal  to  the 
supreme  court  of  the  United  States,  147  U.  S.,  190,  13  Sup. 
Rep.  293,  37  L.  Ed.  132) ;  Chicago  &  A.  R.  Co.  v.  City  of 
Joilet,  153  111.,  649  (39  N.  E.  Rep.  1077) ;  Railway  Co.  v. 
Connolly,  10  Ohio  St.  164;  New  York,  L.  E.  &  TF.  R.  Co. 
V.  Marion  County  Comrs,  48  Ohio  Sup.  249   (27  N.  E. 
Rep.  548) ;  Railway  Co.  v.  Ilanna^  68  Ind.,  562 ;  Paterson 
&  E.  R.  Co.  V.  City  of  Passaic,  54  N.  J.  Law,  340  (23  Atl. 
Rep.  945) ;  New  Haven  v.  Fair  Haven  &  W.  R.  Co.,  38 
Conn.  422;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Peterson,  58 
Kan.   Sup.   818   (51  Pac.  Rep.   290);  Appeal  of  North 
Branch  Ry.  Co.,  32  Cal.  499 ;  City  of  Ludlow  v.  Trustees 
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of  Cincinnati  S.  R.  Co,,  78  Ky.  357 ;  London  &  N,  W.  By. 
Co.  V.  Vestry  of  Parish  of  St.  Pancras,  17  Law  T.  (N.  S.) 
G54.  These  cases  perhaps  sufficiently  answer  the  argument 
of  the  majority  that  a  right  of  way  is  not  land,  within  the 
meaning  of  the  statute,  and  that  the  railway  company  derived 
no  benefit  from  the  improvement.  In  the  case  against  Con- 
nolly, supra^  it  is  said :  "The  company,  to  advance  its  own 
interests,  has  seen  fit  to  appropriate  to  its  own  use  grounds 
w^ithin  the  corporate  limits  of  the  city  of  Toledo,  and  over 
which  the  city  had  the  power  of  making  assessments  to  de- 
fray the  expense  of  local  improvements;  and  why  should 
not  the  company  be  held  to  have  taken  it  ctim  onerei  A 
citizen  would  hardly  claim  exemption  because  he  had  de- 
voted his  lot  to  uses  whicli  the  improvements  could  not  iu 
any  way  advance,  and  we  see  no  good  reason  w^hy  a  railroad 
company  should  be  permitted  to  do  so."  To  escape  the  re- 
sult of  this  reasoning,  the  majority  holds  that  the  fee  owner, 
who  has  been  deprived  of  possession,  control,  and  all  bene- 
ficial interest,  is  liable  to  defray  the  expense  of  the  im- 
provement ;  and  it  ma^'^  well  be  asked,  how  is  he,  or  how  can 
he  be,  benefited?  Furthermore,  I  may  say  the  question  of 
benefits  was  in  issue  in  the  trial  court,  and  the  fact  was 
found  against  plaintiff.  There  is  no  ground  shown  for  our 
interference  with  that  finding.  So,  too,  I  may  add  that  the 
authorities  generally  hold  that  the  land  upon  w^hich  a  rail- 
way depot  is  located  is  benefited  by  the  improvement  of  an 
adjacent  street.  See,  for  instance,  Elliott  Railroads,  sec- 
tion 785;  City  of  Muscatine  i\  Chicago,  E.  /.  £  P.  Ry,  Co.,. 
88  Ipwa,  291.  Now,  a  depot  is  only  useful  because  of  the 
right  of  way.  Any  benefit  to  defendants'  depot  property 
necessarily  would  affect  the  value  of  the  right  of  way. 
There  are  many  cases  to  be  found  holding  that  the  right  of 
way  of  a  railway  company  is  not  subject  to  assess>ments 
for  'Street  improvements.  But  in  determining  this  con- 
flict we  must  take  into  consideration  the  statutory  pro- 
vision quoted  (section  1344,  Code).  Aside  from  this 
statute,   however,    the    rule    stated     has    support    in    the 
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cited  cases  and  we  should  be  influenced  by  the  demands 
of  manifest  justice,  rather  than  by  a  count  of  cases. 
That  the  right  to  impose  such  a  tax  is  just  seems 
to  me  apparent  without  argument.  The  burden  borne 
by  other  citizens  should,  under  similar  circumstances,  be 
shared  by  the  railway  companies.  I  do  not  accord  any 
weight  to  the  matter  of  what  m«y  be  called  legislative  con- 
struction, as  embodied  in  section  968,  Code  1897,  which  au- 
thorizes cities  under  special  charters  to  assess  rights  of  way 
of  railways  for  street  improvements.  This  but  expresses  in 
terms  the  law  that  before  existed  by  implication,  for  the 
city  of  Muscatine  was  under  a  special  charter  when  the 
cause  of  action  arose  which  was  involved  in  the  two  ap- 
peals to  which  reference  has  been  made.  How  the  lien 
given  the  city  in  this  case  is  to  be  enforced,  I  need  not  in- 
quire. If  the  right  of  way  cannot  be  sold,  payment  may 
be  secured  out  of  other  property  of  the  debtors.  Railway 
Co.  V  Boney,  117  Ind.  501  (20  N.  E.  Eep.  432) ;  Railwaij 
Co.  V.  State,  122  Ind.  443  (24  K  E.  Rep.  350). 

11.  With  reference  to  the  persorial  judgment  against 
plaintiff  the  majority  holds  the  trial  court  was  without  au- 
thority to  render  it,  and  the  case  of  Oerman  State  Bank  v. 
Northwestern  Water  &  Light  Co.,  104  Iowa,  717,  together 
with  two  other  cases  from  this  court,  are  relied  upon  to 
sustain  the  position.  The  German  State  Bank  Case  was 
quite  different  in  its  facts  from  the  one  at  bar.  There  one 
person  promised  another,  to  whom  he  had  sold  stock  in  a 
corporation,  to  protect  the  stock  in  the  purchaser's  hands 
against  debts  owed  by  the  corporation  to  third  parties.  In 
the  case  of  Davis  v.  Waterworks  Co.,  54  Iowa,  59,  also 
cited,  the  third  person,  while  benefited  by  the  promise,  had 
no  direct  interest  in  it.  This  is  an  important  distinction. 
See  7  Am.  &  Eng.  Enc.  Law,  107.  In  the  third  case —  Mes- 
senger V.  Votaw — there  was  a  sale  of  real  estate  subject 
to  a  mortgage  upon  which  the  grantee  agreed  to  pay  interest, 
he  having  received  money  therefor.  The  right  of  the  cred- 
itor to  sue  on  the  agreement,  while  spoken  of,  was  not  in  the 
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case.  It  could  not  have  been  meant  to  hold  that  a  pur- 
chaser of  mortgaged  premises,  who  agrees  with  the  mort- 
gagor to  pay  the  mortgage  debt,  is  not  liable  to  the  mortgage 
creditor  on  the  promise.  The  converse  of  the  proposition 
is  elementary,  and  sustained  by  so  many  decisions  of  this 
court  that  I  refer  to  the  digest  for  a  citation  of  cases.  In 
the  case  at  bar  the  agreement  was  a  part  of  the  contract  of 
lease,  and  the  payment  of  taxes  and  assessments  was  in  the 
nature  of  rent  I  think  the  case  comes  clearly  within  the 
doctrine  announced  in  the  following  cases  heretofore  de- 
cided by  this  court:  Johnson  v.  Collins^  14  Iowa,  63; 
Johnson  V.  Knapp,  36  Iowa,  616 ;  Rice  v.  Savery^  22  Iowa, 
470;  Gooden  v.  Rayl,  85  Iowa,  592.  The  facts  involved 
make  this  case  much  akin  to  those  referred  to,  in  which  the 
purchaser  of  mortgaged  real  estate  assumes  and  agrees  to 
pay  oflF  the  incumbrance.  The  lessor  in  the  present  case 
would  have  had  no  right  of  action  under  this  promise  as 
against  plaintiflF  without  first  paying  the  assessment,  and 
then  his  right  would  have  been  only  to  sue  for  money  paid 
to  plaintiflF's  use.  Cdssady  v.  Hammer,  62  Iowa,  359.  This 
being  true,  the  municipality  levying  the  tax  or  assessment 
had  the  sole  direct  interest  in  the  performance  of  the  prom- 
ise. I  do  not  wish  to  be  understood  as  saying  that  in  every 
case  of  a  promise  made  for  the  benefit  of  a  third  person 
the  latter  will  have  a  right  of  action  thereon.  But  where  a 
fund  is  given  the  promisor,  and  in  consideration  thereof  he 
])romises  to  pay  out  of  it  some  obligation,  present  or  future, 
of  the  promisee  to  a  third  person,  such  third  person  may 
sue  thereon  as  being  directly  interested  therein.  Out  of  the 
multiplicity  of  conflicting  cases  on  this  subject  I  shall  con- 
tent myself  with  citing  but  one  other  in  support  of  the 
proposition  last  stated:  Washburn  v.  Investment  Co.  2n 
Or.  436  (38  Pac  Kep.  620).  The  conclusion  I  reach  is 
that  the  judgment  of  the  trial  court  should  be  affirmed. 

Ladd^  J.,  concurs  in  this  dissent.    Gbanoeb^  C.  J.,  not 
sitting. 
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The  District  Township  of  Lincoln  v.  The  Independ- 
ent District  of  Germania  and  Its  Officers  AlNd 
The  District  Township  of  Ledyaud  and  Its  Offi- 
cers, Appellants. 

School  District  Election:  validity:  Observing  statutory  hours. 
Where,  at  an  election  of  an  independent  school  district,  hav- 
ing a  population  of  upwards  of  300,  for  the  purpose  of  voting 
on  the  question  as  to  the  organization  of  an  independent  dis- 
trict,  the  polls  were  open  from  9  o'clock  in  the  forenoon  until 
4  o'clock  in  the  afternoon,  and  every  person  entitled  to  vote 
at  said  election  did  vote,  save  one,  who  did  not  desire  to,  and 
the  electors  were  in  favor  of  the  separate  organization,  the 
departure  from  the  requirements  of  McClain's  Code,  section 
2908,  declaring  that,  in  an  independent  school  district  having 
a  population  of  300  and  upwards,  the  polls  shall  remain  open 
from  12  o'clock  m.  to  7  o'clock  p.  m.,  did  not  invalidate  the 
election. 

Appeal  from  Kossuth  District  Court, — ^Hon.  W.  B.  Quar- 

ton.  Judge, 

Tuesday,  October  23,  1900. 

This  is  a  proceeding  by  certiorari  to  review  the  action 
of  the  district  township  of  Ledyard  for  the  establishment 
of  the  independent  district  of  Germania.  The  only  question 
involved  is  as  to  the  validity  of  the  election  held  to  vote  for 
or  against  the  organization  of  the  independent  district.  The 
district  court  held  the  election  void,  and  the  defendants  ap- 
peal.— Reversed. 

Raymond  &  Raymond  for  appellants. 
Sullivan  &  McMahon  for  appellee. 

Given,  J. — I.     Section  2908  of  McClain's  Code  ap- 
plies to  the  election  in  question.     It  is  as  follows:     "No 
yoL.  112  Iowa— 21. 
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district  township  or  sub-district  meeting  sball  organize  ear- 
lier than  9  o'clock  a.  m.  nor  adjourn  before  twelve  o'clock 
M,,  and  in  all  independent  districts  having  a  population  of 
three  hundred   and   upwards  the  polls   shall   remain   oihmi 
from  twelve  o'clock  u,  to  seven  o'clock  p.  m/'    The  return 
of  the  defendants  shows  all  required  action  for  holding  saitl 
election  on  the   twenty-seventh  day  of  [March,   1897,   and 
further  shows   as  follows:     ''That  on   said  twenty-sevenfh 
day  of  March,  1897,  said  election  was  held  at  the  place 
specified  in  said  notice;  the  polls  were  opened  at  9  o'clock 
in  the  forenoon  and  closed  at  4  o'clock  in  the  afternoon ;  that 
all  the  electors  in  said  district  had  full  knowledge  of  said 
election,  and  all  those  who  desired  to  vote  at  said  electiou 
had  full  opportunity  therefor;  that  every  person  residing 
in  said  sections  18  and  19,  in  Lincoln  township,  voted  at 
said  election,  except  one,  and  he  would  not  vote  either  f<»r 
or  against   the   organization  of  said   independent  district ; 
that  all  the  electors  w^ho  desired  to  vote  at  said  election  lia<l 
exercised  their   franchise  long  before   the   closing  of   said 
l)olls,  and  no  one  was  prevented  from  voting  by  reason  of 
the  polls  being  closed  at  4  o'clock  p.  :m,,  and  a  majority  of 
the  electors  of  said  territory  were  in  favor  of  said  separate 
organization,  and  voted  therefor."     The  ])laintiff  contend-^ 
that  the  time  for  holding  an  election  is  a  matter  of  sub- 
stance; that  the  statute  is  mandatorv,  and  must  be  strictlv 
comjdied  with,   or  the  election  \vill  be  held  invalid,  even 
though  the  result  is  certain,  and  Avould  not  be  changed  imr 
the  rights  of  the  voters  injuriously  aflFected.     The  defend- 
ants contend  that,  as  the  statute  does  not  declare  that  the 
performance  of   the  things  required    shall   be    essential    to 
the  validitv  of  the  election,  '*they  will  be  regarded  as  man- 
datory  if  they  affect  the  result  of  the  election,  and  dirf»ctory 
if  they  do  not.'' 

The  statements  in  the  return  quoted  above  are  not  ques- 
tioned, and  may  therefore  be  taken  as  correct.  The  elec- 
tion was  held  on  the  day  and  at  the  place  appointed.     Every 
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elector  voted,  except  one,  who  declined  to  vote,  and  the  rc^ 
suit  was  in  favor  of  organization.     Xo  fraud  is  charged,  no 
doubt  exists  as  to  the  wish  of  the  electors,  and  no  action 
was  had  prejudicial  to  their  rights.     Mr.  McCreary,  in  his 
valuable  work  on  Elections,  after  a  full  review  of  the  cases, 
states,  in  section  1G5  (4th  ed.),  the  rules  as  follows:  **!From 
all  the  somewhat  conflicting  authorities  upon  the  subject, 
the  following. may  be  gathered  as  the  governing  rules:    (1) 
If  the  statute  fixing  the  hours  during  which  the  polls  shall 
remain  open  expressly  declares  that  a  failure   in  this  re- 
spect shall  render  the  election  void,  it  must  be  strictly  en- 
forced.   (2)  But,  in  the  absence  of  such  a  provision  in  the 
statute,  it  will  be  regarded  as  so  far  directory  only  as  that, 
unless  the  deviation  from  the  legal  hours  has  att'ected  the 
result,  it  will  be  disregarded.     (»3)   If  the  deviation  from 
the  legal  hours  is  great,  or  even  considerable,  the  presump- 
tion will  be  that  it  has  affected  the  result,  and  the  burden 
will  be  upon  him  who  seeks  to  uphold  the  election  to  show 
affirmatively  that  it  has  not;  but,  if  the  deviation  from  the 
legal  hours  is  but  slight,  the  presumption  Avill  Ix)  that   it 
has  not  affected  the  result,  and  the  burden  Avill  Ik*  upon  him 
who   attacks   the  validitr  of  the  election  to  show   affirma- 
tively    the    contrary.      (4)     If    the    number    of    votes    il- 
legally cast  after  the  legal  hours,  and  the  persons  for  whom 
cast,  can  be  sho\\ni,  they  may  be  rejected  from  the  count.'' 
In  section  1G*5  it  is  said:     *'It  appears  that  a  statute  re- 
quiring that  the  polls  shall  be  opened  at  sunrise,  and  kept 
open  until  the  setting  of  the  sun,  is  so  far  directory  that, 
l)efore  an  election  can  be  set  aside  because  of  deviation  from 
the  statute  in  this  respect,  it  must  l)e  shown  that  legal  votes 
were    excluded,    or    illegal    votes    received    in    consequence 
thereof.     AVhether  the  fact  of  closing  the  polls  before  the 
hour  fixed  by  statute,  or  keeping  them  open  after  such  hour, 
will  of  itself,  vitiate  the  election,  must  depend  upon  the  terms 
of  the  statute.    A  slight  deviation  from  the  direction  of  the 
statute  in  this  respect  will  not  render  void  the  election,  un- 
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less  it  is  fraudulent,  and  operates  to  deprive  legal  voters 
of  their  rights,  or  unless  the  statute  in  express  terms  makes 
the  hour  of  opening  and  closing  the  polls  of  the  essence  of 
the  election.  The  better  opinion  seems  to  be^  however,  that 
a  considerable  deviation  from  the  hours  fixed  by  law  for 
keeping  open  the  polls  must  render  the  election  void." 

Applying  these  rules  to  the  facts  of  the  case,  it  is  clear 
that  the  deviation  was  not  such  as  to  render,  this  election 
void.  Plaintiff  relies  largely  upon  Ilesper  Dist,  Tp,  v.  Burr 
Oak  Independent  Dist,,  34  Iowa,  300.  That  was  an  action 
to  enforce  the  collection  of  a  tax  the  validity  of  which  de- 
pended upon  the  legality  of  the  organization  of  the  defend- 
ant district.  An  election  was  ordered  to  be  held  January 
25,  1867,  at  1  o'clock  p.  m.,  to  determine  the  question  of  a 
separate  district  organization  under  a  statute  requiring  the 
jwlls  to  be  opened  from  9  a.  m.  to  4  p.  m.  We  said :  "The 
polls  should  have  been  opened  as  provided  from  9  o'clock 
A.  M.  until  4  p.  :m.  The  language  of  the  two  sections  cannot 
be  misunderstood,  and  its  obvious  meaning  is  in  harmony 
with  reason.  It  cannot  be  supposed  that  the  legislature 
would  provide  for  more  favorable  opportunities  for  the  ex- 
pression of  the  will  of  the  people  in  the  ordinary  election 
than  at  the  important  one  which  deteimined  the  very  ex- 
istence of  the  district.  The  township  trustees  had  no  power 
to  order  an  election  to  be  held  at  a  time  not  authorized  bv 
law,  and  it  was  therefore  illegal.  The  action  of  the  electors, 
deciding  upon  the  organization  of  the  district,  being  unau- 
thorized and  void,  must  be  regarded  for  naught,  and  the 
district  itself  as  having  no  legal  existence.'^  The  distinc- 
tion between  that  case  and  this  is  that  that  election  was  or- 
dered for  1  o'clock  p.  M.,  while  this  was  ordered  for 
the  day  and  hours  provided  by  law.  In  that  the  elec- 
tion was  held  at  1  o'clock,  while  in  this  the  polls  were  open 
from  9  A.  M.  until  4  p.  m.  It  does  not  appear  that  in  that 
case,  as  in  this,  all  the  electors  entitled  to  do  so  had  voted, 
or  had  opportunity  to  vote.     The  reasons  appearing  in  this 
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case  for  holding  the  election  valid  do  not  aj)pear  to  have 
existed  in  that.  Plaintiff  cites  cases  to  the  effect  that  fail- 
ure to  comply  with  the  statute,  'Tf  the  error  or  irregu- 
larity is  a  matter  of  substance,  will  \  render  the  election 
void."  Under  the  facts  of  this  case,  the  hours  of  opening 
and  closing  the  polls  are  not  a  matter  of  substance.  If, 
by  reason  of  the  departure  as  to  the  hours,  any  person  en- 
titled to  vote  might  have  been  deprived  of  the  privilege, 
or  if  some  person  not  entitled  to  vote  had  done  so,  or  if  doubt 
might  exist  as  to  the  result,  then  the  hours  might  be  a  mat- 
ter of  substance,  and  the  statute  mandatory,  but  not  so  un- 
der the  facts  as  they  here  appear.  We  conclude  that  the 
court  erred  in  holding  the  election  in  question  invalid. — 
Reversed. 

Deemer^  J.  (dissenting). — Believing  that  this  case  is 
ruled  by  Hesper  Dist,  Tp,  v.  Burr  Oak  Independent  DisL, 
34  Iowa,  306,  which  holds  the  statute  quoted  or  a  like  stat- 
ute mandatory,  I  respectfully  dissent  from  the  conclusion  of 
the  majority.  I  think  the  judgment  should  be,  on  the  au- 
thority of  that  case,  affirmed. 

Granger,  C.  J.,  not  sitting. 


William  IIixtrager,  Appellant,  v.  R.  S.  McElhinxy  and 

Hubert  O'Donnell. 

Action  to  Redeem  from  Tax  Sale:        statute  op  limitations:     Void 
taw  deed.    Under  Code   1873,   section  902,   providing  that  no 

1  action  for  the  recovery  of  real  property  sold  for  non-payment 
of  taxes  shall  be  maintained  unless  brought  within  five  years 

2  after  the  treasurer's  deed   is  executed,  an  action  to  redeem 

3  from  a  tax  sale  is  not  barred,  though  not  brought  within  five 
years  after  the  execution  and  record  of  the  tax  deed,  where 
it  is  claimed  that  the  deed  was  void,  and  that  no  valid  notice 
of  expiration  of  time  for  redemption  was  ever  served. 
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Payment  of  taxes  due:  Jjaches  of  redcmpUonvr.  Where,  In  an 
action  to  redeem  land  from  a  tax  sale,  the  taxes  for  the  year 
preceding  the  commencement  of  the  action  were  not  paid  at 
the  time  of  the  commencement  of  the  action,  but  were  paid 

8  at  the  time  of  the  filing  of  the  amended  complaint,  in  which  it 
is  claimed  that  no  valid  notice  of  the  expiration  of  the  period 
for  redemption  was  served  prior  to  the  issuance  of  the  treas- 
urer's deed,  the  laches  of  plaintiff  In  paying  the  taxes  will 
not  defeat  his  action. 

Sale  ix  lump.     Under  Code  1873,  section  875,  providing  that  the 

treasurer  shall  offer  for  sale  separately  each  tract  offered  for 

7    sale  at  a  tax  sale,  a  tax  deed  of  two  lots,  which  showed  on 

its  face  that  the  lots  were  sold  together  as  one  tract,  is  void. 

Accounting.    In  an  action  to  redeem  lands  from  a  tax  saie.  where 

9  the  purchaser  has  been  in  possession  for  a  period  of  years, 
on  an  accounting,  he  is  responsible  to  the  owner,  not  for  the 
rental  value  of  the  land,  but  merely  for  the  rents  actually 
received. 

Same.     In  an  action  to  redeem  from  a  tax  sale,  where  the  pur- 
9    chaser  has  been  in  possession,  he  is  entitled  on  an  accounting 
to  credit  for  sums  expended  or  repairs  and  betterments  neces- 
sary for  the  preservation  of  the  property  and  the  realization 
of  rents  therefrom. 

Sa^ip:.  In  an  action  to  redeem  from  a  tax  sale,  where  the  pur- 
chaser has  been  in  possession  for  several  years,  on  an  account- 
ing, the  purchaser  should  be  charged  with  the  rents  received. 
9  with  interest  on  the  amount  received  each  year,  and  credited 
with  the  amount  paid  by  him  at  the  tax  sale,  with  interest, 
and  with  the  amounts  paid  by  him  for  subsequent  taxes,  with 
interest  from  date  of  payment,  and  for  the  amounts  paid  for 
repairs  and  the  care  of  the  property,  with  interest  on  the 
sum  paid  each  year. 

On  rehearing.  ^  Redemptioner  should  also  be  charged  with  interest 
10    and  penalty  as  provided  in  a  city  ordinance. 

Tax  Sale:  carkyino  forward  taxes.  Under  Code  1873,  section 
845,  a  sale  of  land  for  delinquent  taxes  for  two  years  preced- 

4  ing  the  sale  is  invalid,  where  the  taxes  for  the  preceding,  year 
were  not  carried  forward  to  the  tax  lists  for  the  year  during 
which  the  property  was  sold  for  taxes. 

Service  of  notice  of  expibatiox  of  redemption.  Under  Code  1873. 
section  894,  providing  for  the  service  of  a  notice  of  expiration 
of  time  for  redemption  on  the  person  in  possession  of  land 

5  sold  for  taxes,  and  the  person  in  whose  name  it  is  taxed,  the 
service  of  notice  on  one  of  several  tenants  of  premises  sold 
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for  taxes,  as  well  as  on  the  owner  thereof,  in  whose  name 
the  premises  are  taxed,  is  insufficient  to  bar  the  owner's 
right  to  redeem  them. 

Affidavit  op  service:  Vonntahh'H  return.  Under  Code  1873,  sec- 
tion 894,  providing  that  the  right  to  redeem  from  tax  sales 
shall  not  expire  until  90  days  after  the  service  of  a  notice  of 
expiration  of  the  time  for  redemption,  and  that  service  of 
such  notice  shall  be  deemed  complete  when  an  affidavit  of  the 
6  "holder  of  the  tax  certificate,  his  agent,  or  his  attorney,"  shall 
have  been  filed  with  the  treasurer,  a  certificate  by  a  constable 
that  he  had  served  such  notice  on  certain  persons  is  insuffi- 
cient, and  does  not  authorize  the  treasurer  to  execute  a  tax 
deed. 

Appeal  from  Dubuque  District  Court. — IIox.  J.  L.  ITustko, 

Judge. 

Friday,  May  18,  1900. 

Ix  pursuance  of  an  original  notice  served  March  15, 
180o,  plaintiflF  filed  his  petition  in  equity  against  the  de- 
fondant  B.  S.  McElhinny,  asking  to  be  quieted  in  the  title 
to  lots  G7  and  68  in  East  Dubuque  (an  addition  to  the  city 
of  Dubuque),  as  against  said  defendant.  Said  defendant 
answered,  disclaiming  any  interest  in  the  property,  and  al- 
leging tliat  on   the  twenty-third  day  of   March,    1888,   he 

had  conveyed  all  his  interest  in  said  property  to 
1  Hubert  O'Donnelh     Hubert  O'Donnell  was  made  a 

defendant,  and  on  February  1,  1805,  answered, 
claiming  title  and  ownership  under  a  tax  deed  made  to  tire 
defendant  McElhinny  March  IG,  1888,  recorded  on  the  same 
day,  and  said  deed  from  McElhinnv  to  him,  and  aver- 
rin":  that  citv  and  county  taxes  for  1892  were  due 
and  unpaid  at  the  conmiencement  of  this  action, 
and  '^therefore  defendant  says  plaintiff  should  not  be 
pennitted  to  maintain  this  suit  to  question  defend- 
ant's title  through  the  tax  deed  aforesaid/'  For 
cross  petition  he  alleges  that  on  December  2,  1884,  said 
property  was  duly  sold  at  tax  sale  for  the  taxes  of  1882  and 
1883,   to  the  defendant  McElhinny,   and   a   certificate   is- 
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sued  to  him,  upon  which,  after  due  notice  and  a  failure  Uj 
redeem,  a  deed  was  duly  made  to  him  by  the  treasurer;  that 
in  making  said  purchases  and  receiving  said  deed  said  ilc- 
Elhinny  acted  for  this  defendant,  and  therefore  executed 
and  delivered  to  this  defendant  his  quitclaim  deed  to  said 
property  March  23,  1888 ;  that  on  April  1,  1887,  this  de- 
fendant took  possession  of  said  property,  and  has  since  re- 
tained the  same ;  that  he  has  paid  for  repairs  thereon  about 
$100  each  year,  and  has  received  as  rents  $375  annually, 
and  has  paid  taxes  to  the  amount  of  about  $800.  He  prays 
to  be  quieted  in  his  title,  or,  if  he  should  fail  in  this,  that 
an  accounting  be  had;  that  he  have  judgment  for  the  bal- 
ance due  him;  and  that  the  same  be  decreed  to  he  a  lieu 
on  said  premises.  Plaintiff  replied,  and  answered  the  cross 
bill,  parts  of  which  were  stricken  on  motion,  and  a  demurrer 
to  the  balance  sustained,  whereupon,  on  October  31,  180G, 
the  plaintiff  filed  an  amendment  to  his  petition,  alleging 
that  said  tax  deed  is  void,  for  various  reasons  alleged,  which 
may  be  smnmed  up  as  follows:  Because  delinquent  taxes 
for  which  the  property  was  sold  had  not  been  carried  for- 
ward on  the  tax  books.  Because  the  notice  to  redeem  is  in- 
sufficient in  the  following  particulars:  (1)  It  was  not 
served  on  the  tenants  who  were  in  possession  of  the  prop- 
erty; (2)  it  does  not  correctly  describe  the  land;  (3)  the 
signature  purporting  to  be  affixed  thereto  was  improper; 
(4)  no  affidavit  showing  service  w^as  filed  with  the  treas- 
lu'cr;  (5)  it  docs  not  correctly  state  when  the  time  for  re- 
demption will  expire.  Because  the  deed  was  issued  before 
the  time  for  redemption  expired.  Because  of  certain  facts 
set  out,  the  city,  under  its  ordinances,  was  estopped  from 
selling  the  property  for  these  taxes.  Because  the  deed 
shows  on  its  face  a  sale  of  two  separate  lots  in  gross.  Be- 
cause the  levy  for  each  of  the  years  for  which  the  property 
Avas  sold,  was  in  excess  of  the  power  of  the  city  council  to 
levy.  Plaintiff  charged  collusion  between  O'Donnell  and  the 
city  officers ;  alleges  that  he  paid  the  taxes  for  the  years  after 
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the  sale  and  prior  to  the  deed ;  that  defendant  took  possession 
April  1,  1888;  that  the  rental  value  was  $600  a  year;  that 
O^Donnell  has  paid  the  taxes  since  the  deed  was  issued ;  and 
that  there  are  now  no  taxes  due  and  unpaid.  lie  prays  for 
an  accounting,  and  for  judgment  for  any  balance  due  him, 
and  to  be  quieted  in  his  title.  The  defendant  O^Donnell 
answered  this  amendment,  reaffirming  his  former  an- 
swer, making  various  denials,  and  stating  various  de- 
fenses, as  will  hereafter  sufficiently  appear,  and  setting  out 
a  statement  of  the  amounts  received  and  paid  out  by  him. 
On  hearing  had,  a  decree  was  rendered  dismissing  plain- 
tiflTs  petition,  from  which  he  appeals. — Be  versed. 

Powers^  Lacy  &  Brown  for  appellant. 

TT.  /.  Knight  and  N.  E.  Utt  for  appellee. 

Given,  J. — L  The  plaintiff  holds  and  claims  under 
the  patent  title,  and  the  defendant  O'Donnell  under  the  tax 
title  to  McElhinny.  The  tax  sale  and  deed  to  be  consid- 
ered were  by  the  treasurer  of  the  city  of  Dubuque,  under 
the  statutes  of  the  state  and  ordinances  of  said  city.  Said 
ordinances,  in  the  particulars  to  be  considered,  provided 
substantially  as  was  provided  in  the  Code  of  1873,  under 
which  the  proceedings  were  had ;  and  therefore,  for  conven- 
ience, our  references  will  be  to  that  Code  only.  Defendant 
O'Donnell  contends  that  the  action,  as  presented  in  the 
original  petition,  was  an  action  to  quiet  title,  under  section 
3273;  that  the  cause  of  action  presented  in  the  amend- 
ment thereto  is  a  new  and  separate  cause  of  action,  namely, 
to  redeem,  imder  section  893,  and,  not  being  brought  within 
five  years  after  the  treasurer's  deed  was  executed  and  re- 
corded, it  is  barred  by  section  902.  It  is  true,  the 
2  original  petition  alleged  title  and   right  to  posvsos- 

sion  in  the  plaintiff,  that  defendant  made  some  claim, 
and  that  he  was  in  possession,  and  had  received  the  rents, 
and  prayed  to  be  quieted  in  the  title,  for  ix)ssession,  and 
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juclgmciit  for  the  rents.  The  defendant  O'Donnell 
did  not  treat  this  as  simply  an  action  to  quiet 
title,  hy  denying  plaintiflF's  title  and  alleging  title 
in  himself.  In  his  answer  he  set  np  his  title  under  the 
tax  deed,  and  affirmed  its  validity,  and  that  he  was  in  pos- 
session thereunder,  and  that  the  taxes  for  1892  were  due 
and  unpaid  at  the  commencement  of  this  suit,  wherefore 
])laintiflF  should  not  be  permitted  to  maintain  this  suit, 
lie  asked  to  be  quiet<?d  in  his  title,  "and,  failing  in  this,'' 
for  an  accounting  and  judgment.  If  it  was  an  action  to  quiet 
title,  only,  it  was  immaterial  whether  or  not  the  taxes  for 
1892  were  paid ;  but,  if  to  redeem,  it  w^as  material.  It  may 
be  questionable  whether,  in  view  of  this  answer,  the  de- 
fendant should  be  heard  to  insist  upon  the  bar  of  the  statute, 
but  this  we  do  not  determine.  We  have  seen  that 
S  in  his  amendment  the  plaintiflF  alleges  that,  for  the 

reasons  stated,  said  tax  sale  and  deed  are  void,  and 
offers  to  reimburse  the  defendant.  As  we  view  the  allega- 
tions of  this  amendment,  and  the  evidence  in  support  there- 
of, plaintiff's  right  to  redeem  has  not  been  cut  off;  and 
therefore  his  action,  though  considered  as  an  action  to  re- 
deem, is  not  barred. 

II.     We  now  inquire  as  to  the  complaints  made  against 
the  validity  of  the  tax  sale  and  deed,  and  the  effect  thereof. 
The  sale  was  on  December  4,  1884,  for  personal  taxes  of 
1882,  and  real  and  personal  taxes  of  1883.    The  de- 
4  linquent  taxes  for  1882  were  not  carried  forward 

on  the  list  for  1883,  nor  were  the  taxes  for  1882  and 
1883  carried  forward  on  the  list  for  1884.  Section  845  re- 
quires that  delinquent  taxes  be  brought  forward  and  pro- 
vides that  "any  sale  for  the  whole  or  any  part  of  such  delin- 
(|uent  taxes,  not  so  entered,  shall  be  invalid."  See  Cum- 
tilings  V,  Easlon,  46  Iowa,  183;  Jiska  v.  Ringfjold  Counfy, 
57  Iowa,  630;  Gardner  v.  Early,  69  Iowa,  42;  Burke  t\ 
Early,  72  low^a,  273;  Hooper  v.  Bank,  72  Iowa,  280;  Doivs 
r.  Dale,  74  Iowa,  108;  Snell  v.  Railway  Co.,  88  Iowa, 
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442 ;  Paxton  v,  Ross,  80  Iowa,  6G1 ;  Nicodemus  v,  Younrj, 
00  Iowa,  423.  The  property  in  question  consisted  of  a 
l)]oek  of  three  tenements  on  one  of  the  lots,  under  one  roof, 

and  two  houses  on  the  other,  all  occupied  by  ten- 
5  ants.      The  only  notice  to   redeem   was   addressed, 

"To  William  Ilintrager  and  Catherine  Offerman/' 
and  the  Only  service  made  was  upon  these  persons,  as  shown 
hy  an  unverified  return  by  "Thomas  Alsop,  Constable."  The 
ordinances  of  the  city  contain  substantially  the  same  provis- 
ions as  to  such  notices  as  section  894  of  the  Code.  They 
require  that  such  notices  must  be  served  upon  the  persoa 
in  jK)S8e8sion,  and  also  upon  the  person  in  whose  name  the 
]>roi)erty  is  taxed.  Xone  of  the  five  persons  in  possession, 
(»xcept  Catherine  OfTerman,  was  served.  In  Bradley  v, 
Brovn,  76  Iowa,  180,  it  is  held  that  the  requirement  of 
said  section  894  is  peremptory,  and  that  service  on  the 
owner  did  not  cut  off  the  right  to  redeem  because  not  also 
served  on  the  persons  in  possession.  See,  also,  Bowers  t\ 
JIalloek,  71  Iowa,  218 ;  Sly  field  v.  Barnum,  71  Iowa,  245 ; 
Callanan  v.  Raymond,  75  Iowa,  307 ;  Steele  v,  Miirry,  80 
Iowa,  336;  Cornoy  v,  Wetmore,  92  Iowa,  100;  Medland  r. 
^yalher,  96  Iowa,  175;  Shelley  v.  Smith,  97  Iowa,  259; 
Croivford  v.  Liddle,  101  Iowa,  148 ;  Railway  Co.  v.  Kelley, 

105  Iowa,  106.  Said  section  894  also  provides  that 
6  "service  shall  bo  deemed  completed  when  an   affi- 

davit of  the  service  of  said  notice  and  of  the  partic- 
ular mode  thereof,  duly  signed  and  verified  by  the  holder 
of  the  certificate  of  purchase,  his  agent  or  attorney,  shall 
have  been  filed  with  the  treasurer  authorized  to  execute 
the  tax  deed.''  No  such  affidavit  was  ever  filed  in  this  case. 
Alsop  did  not  act  in  the  capacity  of  agent  or  attorney,  T}ut 
as  constable;  and  if  he  had,  he  makes  no  affidavit  as  re- 
quired. See  Association  v.  Smith,  59  Iowa,  704;  Rice  i\ 
Bates,  68  Iowa,  393;  Stevens  v.  Murphy,  91  Iowa,  356; 
Sweeley  v.  Van  Steenhurg,  69  Iowa,  696 ;  Elhworth  v.  Cor- 
drey,  63  Iowa,  675.     Plaintiff's  claims  that  the  notice  was 
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not  proporlv  signed,  and  does  not  correctly  state  when  tlie 
time  for  redemption  would  expire,  are  not  well  fotundcd. 

III.  Section  875  requires  tlie  treasurer  to  "otfer  for 
sale  separately,  each  tract  or  parcel  of  real  property  ad\'er- 
tised  for  sale."    This  tax  deed  shows  that  the  two  lots  wore 

sold  together  for  the  gross  sum  of  $1,509.32.     It 

7  has  been  repeatedly  held  that  such  sales  are  in  vio- 
lation of  the  statute,  and  that  deeds  based  thereon 

are. void.  Boardman  v.  Bourne,  20  Iowa,  134;  Bvam  v. 
Cook,  21  Iowa,  392;  Ferguson  v.  Heath,  21  Iowa,  438; 
Ilarper  v.  Sexton,  22  Iowa,  442 ;  Ackley  v.  Sexton,  24  Iowa, 
320;  Uurlhurt  v.  Dyer,  36  Iowa,  474;  Rankin  v.  Miller, 
43  Iowa,  22.  The  claims  of  the  plaintiff  that  under  tho 
facts  the  city  was  estopped  from  selling  this  property,  and 
that  the  levy  w^as  in  excess  of  the  powers  of  the  city,  are 
not  sustained  by  the  record.  His  claim  that  the  deed  war^ 
issued  before  the  time  for  redemption  expired  is  correct — 
not,  however,  because  it  was  within  the  90  days  "from  the 
date  of  service  of  the  written  notice,"  as  provided  in  section 
895,  but  because,  for  the  reasons  already  stated,  the  right 
to  redeem  has  not  been  cut  off.     It  follows  from 

8  what  we  have  said  that  defendant's  claim  that  plain- 
tiff cannot  maintain  this  action,  because  barred,  i? 

not  sustained.  x\ll  taxes  were  paid  at  the  time  the  amend- 
ment to  the  petition  was  filed,  and  the  laches  of  the  plaintiff 
should  not  deny  him  the  right  to  redeem,  when  the-  defend- 
ant, with  equal  neglect,  has  failed  to  cut  off  that  right. 

IV.  These  parties  are  in  ^  court  of  equity;  the  plain- 
tiff offering  to  reimburse  the  defendant,  and  asking  to  be 
quieted  in  his  title,  and  for  judgment  for  any  balance  found 
du«  to  him ;  the  defendant  asking  to  be  quieted  in  his  titk> 
and  that,  if  this  cannot  be  done,  that  there  be  an  accounting, 
and  that  he  have  judgment  for  any  balance  found  due  to 
him.  We  have  seen  that  the  defendant  is  not  entitled  to  be 
quieted  in  the  title,  and  that  the  plaintiff  is  entitled  to  re- 
deem from  the  tax  sale.    Under  this  state  of  the  record,  we 
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are  not  called  upon  to  say  whether  the  tax  deed  is  void  or 
voidable.  It  only  remains  to  ascertain  the  state  of  the  ac- 
count between  the  parties.  Stated  in  general  terms,  the 
items  of  the  account  are  for  rent,  on  the  one  side,  and  for 
the  amount  paid  at  the  tax  sale,  for  amounts  paid  for  sub- 
sequent taxes,  and  for  care  and  repair  of  the  property.  The 
plaintiff  insists  that  the  levies  for  1882  and  1883  were  in 
excess  of  the  power  of  the  council  to  levj',  and  that  there- 
fore the  defendant  is  not  entitled  to  be  allowed  the  amount 
paid  at  the  tax  sale.  AVe  do  not  find  that  the  levy  was  in 
excess  of  the.  power  of  the  council,  and  therefore  hold  that 

the  defendant  is  to  be  allowed  the  amount  paid  at 
9  the  tax  sale.     Plaintiff  further  contends  that  he  is 

entitled  to  recover  the  rental  value  of  the  property, 
instead  of  the  actual  amount  of  rent  received  by  the  defend- 
ant. But  in  this  we  do  not  concur.  We  cannot  presume 
that  the  properties  were  at  all  times  in  demand  by  tenants, 
and  may  assume  that  the  defendant  exercised  reasonable 
diligence  to  realize  all  the  rents  that  he  could  therefrom, 
and  that  he  should  be  charged  only  with  the  rents  actually 
received.  It  is  further  insisted  that  the  defendant  is  not 
entitled  to  be  allowed  for  improvements  or  betterments.  But 
not  so,  as  the  improvements  charged  for  seem  to  have  been 
necessary  for  the  preservation  of  the  property  and  for  the 
realizing  of  rents  therefrom.  The  defendant  should  be 
charged  with  rents  received,  with  interest  on  the 
amount  received  each  year,  and  he  should  be  credited 
with  the  amount  paid  at  the  tax  sale,  with  in- 
terest thereon  to  the  date  of  decree,  and  with  the 
amounts  paid  for  subsequent  taxes,  with  interest  from 
the  date  of  payment,  and  for  the  amounts  paid  for  repairs 
and  care  of  the  property,  with  interest  on  the  sum  paid 
each  year;  interest  to  be  computed  at  6  per  cent,  to  the 
date  of  the  decree.  The  decree  appealed  from  was  rendered 
December  20,  1897,  and  we  have  no  evidence  as  to  which 
of  the  parties  has  been  paying  taxes,  making  repairs,  or  re- 
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ceiving  rents  since  that  date.  If  either  of  these  has  been 
by  the  defendant,  we  have  no  evidence  upon  which  to  make 
a  final  accounting,  and  therefore  must  remand  the  case  for 
final    accounting    upon    the    basis    indicated    above. — Kk- 

VKKSKD. 


On  rehearins:  Modified. 


& 


Tuesday,  October  23,  1000. 

Per  Curiam. — PlaintiflF  asks  a  rehearing  as  to  our 
holding  that  the  defendant  is  entitled  to  be  allowed  the 
amount  paid  at  the  tax  sale,  contending  that  the  levy  was  in 
excess  of  the  power  of  the  city  to  collect.  In  view  of  the 
pleadings  and  facts,  we  adhere  to  the  conclusion  that  de- 
fendant is  entitled  to  be  allowed  the  amount  of  taxes 
10  paid  by  him.  The  defendants  ask  a  rehearing,  con- 
tending that  i)laintiff  should  be  charged  w^ith  inter- 
est and  penalty  as  provided  in  the  city  ordinance,  and  in  tlii?i 
Ave  conclude  they  are  correct.  See  Sly  field  v,  Barnum,  71 
Iowa,  245 ;  Guise  v.  Early,  72  low^a,  2S'5.  The  opinion  is 
MODIFIED  accordingly,  and  the  petitions  for  rehearing  ovku- 

UULED. 

Granger^  C.  J.,  not  sitting. 


Frank  Xovak,  Appellant,  v.  Lucy  F.  Dupoxt^  Admini<- 
tratrix  of  the  Estate  of  J.  II.  DuiK>nt,  Deceased. 

Surety  on  Note  and  Bond  to  Secure  Note:  coxtributio>' :  Limi- 
tation of  actions.  N.  made  a  bond  to  a  bank  conditioned  to 
1  be  void  if  he  should  pay  or  cause  to  be  paid  all  notes  made 
by  him  to  said  bank.  His  father  and  Dupont  were  the 
sureties.  In  1890  he  gave  a  note  to  said  bank,  with  the  same 
sureties.     This  the  brother  was  obliged  to  and   did   pay  on 
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2  December  31,  1891,  except  some  costs,  including  attorney  fees, 
which  were  not  discharged  until  1897.  In  August,  1891,  N.  made 
another  note  to  the  bank  with  his  said  father  as  surety  and 
this,  too,  the  brother  was  obliged  to  pay  and  did  pay  during 
1896  or  1897.  The  father  began  suit  for  contribution  against 
Dupont  on  account  of  having  paid  the  first  note,  but  after  more 
than  five  years  had  lapsed  since  said  payment.  Held,  Du- 
pont's  liability  as  surety  on  the  first  note  was  distinct  from 
his  liability  on  the  bond.  That  because  of  the  payment  of  the 
two  notes,  the  condition  of  the  bond  was  never  broken.  There- 
fore, the  statute  to  recover  contribution  for  the  payment  of 
the  first  note  began  to  run  when  said  payment  was  made  by 
the  brother  and  it  was  not  arrested  on  the  ground  that  the 
liabilities  of  Dupont  could  not  be  finally  known  until  the  bond 
was  discharged  by  the  payment  of  both  notes. 

Statute  of  LixtiTATioNS:     Reivihursement  of  surety.    Where  plain* 
tiff  paid  a  note  for  which  he  and  defendant's  intestate  were 
1    liable  as  sureties,  on  December  31,  1891,  an  action  for  con- 
tribution begun   December   22,   1897,   was  barred   by  the   five- 
years'   statute  of  limitations. 

Appeal  from  Johnson  DLsfricf  Court, — IIox.  II.   M,  Kkm- 

TrKSPAY,    OCTOKKU    23,    1000. 

Action  for  contribution.  From  jii(l|[^incnt  on  a  directed 
verdict,  the  plaintiff  appeals. —  Affirmed, 

Bnllnj  cp  Murphy  for  appellant. 

Baher  d'  Bull  for  appellee. 

Ladd^  J. — In  order  to  facilitate  his  dealings  in  com- 
mercial paper  with  the  Iowa  Citv  State  Bank,  J.  J.  Xovak, 
in  1S89,  executed  his  bond,  with  Frank  Xovak,  his  father, 
and  J.  II.  Dupont,  as  sureties,  conditioned  that  'Mf  said 
J.  J.  Xovak  or  his  legal  re])resentativ(\s  Avill  ]>ay,  or  cause  to 
1k'  paid,  to  the  said  Iowa  City  State  Bank  all  notes  executed 
to,  all  overdrafts,  or  notes  guaranteed  bv  him  to  said  bank, 
and  to  hold  said  bank  harmless  from  anv  and  all  losses  by 
reason  of  said  J.  J.  Xovak's  transactions  with  and  thromrh 
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said  bank,  then  this  bond  shall  be  void  and  of  no  effect ; 
otherwise,  in  full  force  and  effect."  June  24,  1890,  J.  J. 
ISTovak,  with  the  same  sureties,  executed  to  said  bank  a  notc^ 
of  $2,000,  due  in  four  months,  which  was  paid  by  plaintiff, 
Deceiii)>er  31,  1801,  after  suit  thereon.  The  costs,  including 
attorney's  fees,  however,  were  not  discharged  until  1897. 
On  August  8,  1891,  J.  J.  Xovak,  with  Frank  Xovak  as 
surety,  executed  to  said  bank  a  note  of  $2,000,  due  in  60 
days,  which  was  paid  by  the  surety  during  1890  and  1897. 
As  no  claim  is  made  on  the  third  note,  it  requires  no  atten- 
tion. At  the  conclusion  of  plaintiff's  evidence,  showing 
these  facts,  a  verdict  was,  on  motion,  directed  for  the  admin- 
istratrix of  tho  estate  of  Dupont,  deceased.     It  will 

1  be  observed  that  as  the  claim  was  filed  December  22, 
1897,  more  than  five  years  had   elapsed  since  tho 

payment  of  the  first  note,  and  for  this  reason  recovery  was 
barred  by  the  statute  of  limitations,  ^yilson  r.  Crawford, 
47  Iowa,  469;  Miller  v.  Lesser,  71  Iowa,  147;  Preston  v. 
Gould,  64  Iowa,  44. 

II.  But  it  is  asserted  that,  as  Dupont  was  also  liable 
on  the  bond,  the  amounts  paid  on  both  notes  were  in  dis- 
charge of  that  obligation,  and,  as  plaintiff  could  not  demand 
contribution  until  he  had  paid  his  one-half  of  tho  amoimt 
for  which  they  were  obligated  on  the  bond,  the  remaining 
one-half  was  paid  on  tho  second  note  within  the  period  of 
limitation;  in  other  words,  that  the  pa;v*ment  of  the  two 
notes  must  be  treated  as  discharging  their  joint  liability  on 
the  bond,  and  plaintiff  allowed  to  recover  the  last  half  by 
liim  paid.     Ordinarily,  one  of  two  joint  obligors  for 

2  the  payment  of  money  is  bound  to  indemnify  the 
other  for  any  sum  necessarily  paid  in  excess  of  his 

proportional  share  in  discharge  of  their  obligation.  But, 
until  more  than  the  proportional  share  has  been  paid,  no 
cause  of  action  accrues.  Pegram  t\  Riley,  88  Ala.,  399 
(6  South.  Rep.  753) ;  Camp  i\  Boslwiclc,  20  Ohio  St.,  337; 
Bonham  v,  GaUoway,  13  111.,  68;  Ponder  v.  Ceu-ler,  34  X. 
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C,  242.  See  Mills  v.  Ilyde^  19  Vt.,  59 ;  Boardman  v,  Paige, 
11  X.  H.,  431.  This  is  because  of  his  absolute  liability  for 
his  own  share,  and,  until  that  has  been  discharged,  nothiug 
can  be  said  to  have  been  contributed  for  the  other. 

But  the  contingency  of  the  faihire  to  pay  the  second 
note  never  arose,  and  hence  the  condition  of  the  bond  with 
respect  to  that  was  never  broken.  Wliile  J.  J.  Xovak  did 
not  pay  it,  his  surety  on  the  note  did.  The  condition  that 
he  "pay  of  cause  to  be  paid"  the  note  was  fully  complied 
with,  as  on  his  omission,  the  surety,  who  was  also  bound, 
satisfied  it  It  was  only  on  failure  so  to  do  that  the  sure- 
ties on  the  bond  were  to  be  bound  to  meet  his  obligations. 
The  situation  was  not  different  than  it  would  have  been  had 
]>orsons  not  on  the  bond  become  sureties  on  the  notes  of  J. 
J.  Xovak  to  the  bank.  A  contingent  liability  would  then 
have  instantly  attached,  and  as  quickly  ceased,  upon  pay- 
ment made  by  principal  or  sureties.  The  circumstance  tliat 
l>laintiff  was  surety  on  the  bond  did  not  affect  his  obliga- 
tion as  surety  on  the  note,  and  the  discharge  of  his  liability 
on  the  former  was  merely  incidental  to,  and  necessarily  re- 
sulted from,  meeting  his  promises  contained  in  the  latter. 
The  bond  secured  no  particular  indebtedness,  but  was  in- 
tended to  cover  all  which  might  come  Avithin  its  conditions. 
The  note,  executed  a  long  time  after,  was  to  be  paid  by 
the  bondsmen  onlv  in  event  those  exocntinff  it  failed  to  do 
so.  The  bank  never  pressed  the  bond,  but  demanded  and 
received  payment  of  the  note  because  of  plaintiff's  obliga- 
tion as  surety  thereon.  As  Dupont  was  not  surety  on  the 
second  note,  and  as  the  condition  of  the  bond  was  not  broken 
by  a  failure  to  discharge  it  by  the  payors,  he  was  not  liable 
for  contribution  of  any  part  paid  thereon.  The  apportion- 
inent  of  costs  was  authorized  by  sections  3853  and  3854  of 
the  Code. — Affiu:mi:d. 

Grangek,  C.  J.,  not  sitting. 
Vol.  112  Iowa — 22. 
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1^  ^      ^^^  State  of  Iowa  Ex  rel,  Miltox  Remley,  Attomoy 

General  v.  Byrox  F.  Meek  et  ah 

Deed  by  State:  reskrvatiox  of  police  powEtt:  Nuisances.  Where 
the  state  deeded  a  dam  and  lots  on  a  stream  and  the  land  op- 
posite thereto,  the  dam  at  the  time  having  no  fishway,  the 
grantees  could  not  maintain  such  dam  without  a  fish  way,  in 

1  violation  of  Code  1897,  section  254S,  declaring  such  a  dam  to 
be  a  nuisance,  on  the  ground  that  said  statute  was  as  to  them 

2  an  impairment  of  the  obligation  of  a  contract,  the  grant  from 
the  state  not  having  expressly  surrendered  its  right  to  re- 
quire the  construction  of  fish  ways,  in  the  exercise  of  its  police 
power. 

Constitutional  Law:  police  power:  Nuisances.  Code  1897,  sec- 
tion 2548,  declaring  a  dam  without  a  fishway  a  nuisance,  is 

1  not  violative  of  Constitution,  Article  1,  section  18,  prohibiting 

2  the  taking  of  private  property  for  public  use  without  just 
compensation. 

1  Same.      The  state  has  the  right  to  prevent  obstructions  to  the 

2  passage  of  fish  in  navigable  streams. 

Res  Adjudicata:      foundation  of  judgment:  Oral  evidence  to  es- 
tahlish.    Where  the  defense  was  that  the  matter  sought  to  be 
4    litigated  had  been  previously  adjudicated,  oral  evidence  was 
admissible   to  show  the   facts  upon  which  the   former  judg- 
ment relied  upon  was  founded. 

Samk:  Criminal  prosecution  and  abatement  of  nuisance.  A  judg- 
ment of  not  guilty,  entered  on  a  prosecution  before  a  justice 
of  the  peace  for  the  maintenance  of  a  nuisance,  under  Acts 

6  Seventeenth  General  Assembly,  chapter  188,  declaring  the  main- 
tenance of  any  dam  without  a  fishway  to  be  a  nuisance,  which 

7  may  be  abated,  was  a  bar  to  a  subsequent  suit  in  equity  to 

8  abate  the  nuisance,  the  justice  having  jurisdiction,  and  there 
being  no  change  in  the  conditions,  since  the  abatement  of  the 
nuisance  would  have  been  a  part  of  the  penalty  imposed  had 
there  been  a  conviction  before  the  justice. 

Information  Before  Justice:  construction:  Jurisdiction.  Acts 
Seventeenth  General  Assembly,  chapter  188,  required  the 
owner  of  any  dam  to  construct  within  a  reasonable  time  a 
fishway,  an<|  section  2  declared  a  dam  without  a  fishway  to 

3  be  a  nuisance,  which  might  be  abated.  Held,  that  where 
an  information  named  the  offense  charged  as  maintaining  a 
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nuisance,  and  in  describing  the  offense  stated  that  defendants 

5  maintained  a  dam.  over  which  they  failed  to  construct,  with- 
in a  reasonable  time,  and  maintain  a  fishway,  the  court  was 
not  without  Jurisdiction  to  try  defendants  for  maintaining  a 
nuisance,  on  the  ground  that  the  information  described  only 
the  misdemeanor  of  failing  to  put  in  a  fish  way,  since  the  first 
and  second  sections  should  b^  read  together  as  creating  but 
one  offense,  the  maintaining  of  a  nuisance. 

Construction  of  statutes:  Jurisdiction  of  justice.  Acts  Seven- 
teenth General  Assembly,  chapter  188,  declares  a  dam  without 
a  fish  way  to  be  a  nuisance,  and  sectfon  3  imposes  a  fine  of 
not  more  than  |50.     Code  1873,  section  4092,  providing  that  a 

6  penalty  of  |1,000  may  be  imposed  for  maintaining  a  nuisance, 
states  that  it  shall  be  imposed  where  no  other  punishment 
therefor  is  specifically  provided.  Held^  that  a  justice  of  the 
peace  was  not  without  jurisdiction  of  an  offense,  under  chap- 
ter 188,  on  the  ground  that  the  penalty  that  might  be  imposed 
exceeded  his  jurisdiction,  since  the  |1,000  fine  could  be  im< 
posed  in  cases,  only,  for  which  no  other  punishment  was  pro- 
vided and  another  punishment  was  specifically  provided  by 
chapter  188. 

Appeal  front   Wapello  District   Court, — Hon.   F.   W. 

ElClIELBEUGEK^    Jlldge. 

Wednesday^  October  24,  1900. 

The  statement  of  the  issues  we  take  from  the  brief  of 
appellant's  counsel.  Its  correctness  is  conceded,  save  as  to 
one  anatter,  which  will  l^o  noticed  in  proper  connection. 
The  state  of  Iowa,  as  a  pait  of  the  plan  for  the  improve- 
ment of  the  navigation  of  the  Des  Moines  river,  authorized 
by  chapter  113,  Acts  First  General  Assembly,  and  subse- 
quent acts,  constructed  a  dam,  with  locks,  at  Bonaparte. 
The  dam  was  completed  in  the  year  1852.  The  state  trans- 
ferred the  use  of  the  dam  to  the  Des  Moines  Navigation  & 
Kailroad  Company,  but  afterwards,  upon  a  settlement  wifh 
that  company,  resumed  its  ownership.  Thereafter  the 
state,  pursuant  to  the  provisions  of  chapter  25,  Acts 
Eighth  General  Assembly,  by  commissioners  as  therein 
provided,  conveyed  to  the  ancestors  of  the  defendants,  Byron 
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F.  :Meek,  Kirk  L.  Meek,  and  Ilugh  H.  Meek,  for  the  price 
of  $200,  "all  the  interest  of  the  state  in  and  to  the  locks  and 
dam  at  Bonaparte  and  the  land  opposite  thereto  and  the 
water  power  thereto  belonging."     After  the  completion  of 
the  dam  and  locks,  they  were  used  for  purposes  of  naviga- 
tion, and  continued  to  be  so  used  until  some  time  probably 
as  late  as  18G5  or  18G6.     At  some  time,  the  date  of  which 
does  not  appear  in  the  record,  but  after  the  conveyance  to 
the  Meeks,  the  gates  and  the  locks  were  closed  by  a  wall 
built  across  the  loAver  end  of  the  lock.     About  the  year  1870 
the  owners  of  the  dam  built  across  the  river,  just  below 
the  old  structure,  a  series  of  cribs,  making  a  continuous 
structure,  with  a  space  varying  from  a  few  inches  to  4  feet 
between  the  new  and  the  old  part,  which  was  filled  with 
gravel  and  rocks,  and  the  whole  covered  with  planks,  mak- 
ing a  structure  28  feet  wide,  the  new  structure  being  per- 
haps 3  or  4  inches  higher  than  the  old.     In  this  condition 
tlie  dam  is  perpendicular,  and  constitutes  an  absolute  ob- 
struction to  the  passage  of  fish.     In  1893  an  information 
was  filed  before  J.  G.  Thomason,  justice  of  the  peace,  charg- 
ing the  defendant  with  a  violation  of  the  provisions  of  chap- 
tor  188,  Acts  Seventeenth  General  Assembly.     A  trial  was 
had,  which  resulted  in  a  judgment  of  "Not  Guilty.''     Tho 
present  action  is  brought  in  equity,   under  section  254S, 
Code  1897,  to  abate,  as  a  nuisance,  the  dam  so  maintained 
without  a  fishway.     The  defenses  interposed  by  the  answer 
are:     (1)    That  the  statute  (section  2548)  is  void,  because 
in  violation  of  section  18,  article  1,  and  section  20,  article 
1,  of  the  constitution  of  Iowa,  and  of  section  10,  article  1,  of 
the  constitution  of  the  United  States,  for  that  it  is  a  taking 
of  private  property  for  public  use  without  making  compensa- 
tion, and  impairs  the  obligation  of  a  contract  existing  Ix.'- 
tween  the  state  of  Iowa  and  the  ancestors  of  defendants. 
(2)  That  the  questions  here  involved  were  adjudicated  and 
determined  in  proceedings  had  before  a  justice  of  the  peace 
in  1893.     Upon   a  hearing,  plaintiff's  bill  was  dismissed, 
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and  all  costs  were  taxed  to  the  state.     From  this  jiulgineiit 
the  present  api>eal  is  taken. — Affirmed, 

Milton  Remlcy,  Attorney  General,  E,  i?.  Harlan,  and 
Read  £  Head  for  appellant. 

Mitchell  £  Sloan  and  Wherry  &  IFa/Aer  for  appellees. 

Waterman,  J. — Xothing  is  claimed  in  argimient  by 
defendants  on  the  issue  that  section  2548  of  tlic  Code,  which 
declares  any  dam  constructed  or  maintained  without  a  fish- 
way  to  be  a  nuisance,  is  in  violation  of  section  18,  article 
1,  of  the  constitution  of  the  state.  This  provision  of  the 
constitution  prohibits  the  taking  of  private  property  for 
public  use  without  making  just  compensation.  IJecause  of 
the  fact  that  this  matter  is  not  pressed  in  argument,  wo 
might  properly  pass  it  without  further  remark;  but  wo 
deem  it  proper  to  say  that  this  point  is  settled  against  de- 
fendants' pleaded  claim  by  the  case  of  State  v,  Beardslei/j 
108  Iowa,  30G.  The  authorities  sustaining  the  propo^si- 
tion  that  a  statute  of  this  nature  is  a  valid  exercise  of  tho 
police  power  will  bo  found  collected  in  that  opinion.  AVo 
need  not  again  review  them. 

This  leaves  for  our  consideration  but  two  questions: 
(1)  Is  section  2548  void  as  to  defendants  because  of  im]>air- 
ing  the  obligations  of  a  contract?  and  (2)  arc  the  matters 
herein  involved  res  judicata  ? 

The  history  of  the  Des  Moines  river  land  grant  is  so 
well  knowTi  that  we  need  not  repeat  it,  further  than  to  say 
that  the  state  accepted  the  grant  of  lands  from  the  general 
government,  and  undertook  to  improve  the  navigation  of 
that  stream  by  erecting  a  system  of  dam  and  locks.  As  a 
part  of  this  system,  it  constructed  and  maintained  for  some 
years  a  dam  on  the  site  of  the  one  in  question.  After 
1  a  time,  in  the  year  1860,  by  an  act  of  the  general 

assembly  commissioners  were  appointed  to  sell  the 
interest  of  the  state  in  this  and  other  dams  on  said  river. 
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These  commissioners  were  authorized  to  make  deeds  with- 
out warrant}',  and  containing  covenants  on  the  part  of  the 
purchasers  that  thev,  their  heirs  and  assigns,  would  forever 
keep  said  locks  and  dam  in  good  repair,  and  that  they  would, 
at  all  reasonable  times,  pass  boats  through  said  locks,  and 
charge  only  such  tolls  as  should  be  agreed  upon  between 
such  commissioners  and  the  purchasers,  not  exceeding  the 
maximum  rates  prescribed  in  the  contract  by  the  state  of 
Iowa  with  the  Des  Moines  Navigation  &  Eailroad  Com- 
pany. On  the  thirty-first  day  of  October,  1861,  a  convey- 
ance was  made  by  the  commissioners,  in  pursuance  of  tliis 
power  and  in  conformity  therewith,  to  Eobert  Meek,  Isaiah 
Meek,  and  Joseph  Meek,  of  Van  Buren  county.  The  inter- 
ests of  Robert  and  Joseph  Meek  were  thereafter  con- 
veyed to  Isaiah  Meek,  who  died  some  years  since.  The  de- 
fendants are  sons  of  the  latter,  and,  through  inheritance  and 
conveyances  from  other  heirs,  have  become  vested  with  all 
of  their  father's  rights  in  and  to  said  dam.  There  was  no 
express  reservation  in  the  deed  from  the  commissioners  of 
any  right  on  the  part  of  the  state  to  exercise  police  powers 
with  reference  to  the  property  conveyed.  Defendants  claim 
something  because  of  the  fact  that  the  Des  Moines  river  is 
a  navigable  stream.  It  is  thought  that  for  this  reason  a 
distinction  exists  between  this  case  and  that  of  Staie  v, 
Beardslcy,  cited  above.  While  the  dam  in  the  BeardsUy 
Case  was  across  a  non-navigable  stream,  yet  it  will  be  seen 
that  the  writer  of  that  opinion  in  reaching  his  conclusion 
assumed  the  right  of  the  state  to  compel  the  construction  of 
fishways  over  dams  across  navigable  streams,  and  thought 
it  necessary  only  to  adduce  arguments  to  show  that  this 
right  extended  also  to  dams  across  streams  not  navigable. 
If  there  is  any  distinction  to  be  made,  it  would  seem  to  us 
the  state's  rights  are  clearer  in  case  of  navigable  streams 
than  those  not  navigable. 

The  right  of  fishing  in  navigable  waters  has  always 
been  held  common  in  the  public,  and  subject  to  legislative 
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protection  and  control.  The  question  most  discussed  by  the 
courts  is  whether  such  control  extends  to  non-navigable 
streams,  where^he  right  to  fish  is  vested  exclusively  in  the 
proprietors  of  the  land  on  either  side.  Slate  v,  Franldin 
Falls  Co.,  49  X.  IL,  240;  Oliver  r.  Bailey,  85  Me.,  161  (27 
Atl.  Rep.  90).  But,  if  adjudicated  cases  are  desired  to 
sustain  directly  the  right  of  the  state  to  prevent  obstructions 
to  the  passage  of  fish  in  navigable  streams,  -they  are  not 
wanting.  See  Ilolyolce  Co.  v.  Lyman,  15  Wall.,  500  (21 
L.  Ed.  133).  It  is  not  claimed  on  this  point  that  the  action 
of  the  state  in  enforcing  a  police  power  is  in  any  way  re- 
stricted by  the  terms  of  the  federal  constitution,  nor  could 
any  sucli  claim  be  supported.  The  power  of  the  state  to 
control  the  right  of  fishing  in  navigable  waters  is  ample 
and  complete,  so  long  as  intercommunication  between  the 
states  is  not  thereby  affected.  Gould,  Law  of  Waters,  sec- 
tions 35-43.  The  cases  sustaining  this  rule  will  be  found  col- 
lected by  the  learned  author  in  the  note  to  the  first  of  these 
sections.     See,  also,  Tiedeman  Limitations  619. 

The  main  contention,  however,  of  defendants  on  the 
constitutional  question  presented,  stated  in  the  language  of 
their  counsel,  is  this:  ^*In  the  case  at  bar  the  state  was 
the  owner  of  the  river  bed  and  also  of  the  abutting  riparian 
lands,  and  the  state  built  the  dam  with  no  fishway  in  it, 
maintained  it  for  vears,  and  sold  all  its  interest  in  and  to 
it  to  defendants'  ancestors.  In  this  case  the  state  did  not 
sell  and  grant  to  us  the  right  to  build  a  dam;  it  sold  and 
granted  us  a  dam  already  built."  For  these  reasons  and 
upon  these  grounds  it  is  sought  to  further  distinguish  this 
case  from  State  v.  Beardsley. 

Defendants  rest  their  claim  that  the  action  here  souirhfc 
to  be  taken  by  the  state  impairs  the  obligation  of  their  con- 
tract of  purchase  on  the  case  of  Com.  v.  Pennsylvania  Canal 
Co.,  66  Pa.  St.,  41.  In  that  case  the  state,  owning  a  canal, 
had  erected  dams  in  the  Susquehanna  river  to  aid  in  supply- 
ing the  canal  with  water.     It  sold  both  canal  and  dams,  and 
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thereafter,  iinder  a  statute  similar  to  our  section  254S, 
sought  to  compel  the  purchaser  to  construct,  at  his  expense, 
fishways  over  some  of  the  dams.  The  court  holds  that, 
inasmuch  as  no  such  right  was  reserved  in  the  grant,  tlie 
statute  could  not  be  enforced  against  defendants;  that  the 
power  which  was  attempted  to  be  exercised  was  that  of  emi- 
nent domain,  and  was  a  taking  of  private  property  for  public 
purposes  without  first  making  compensation  therefor,  and 
for  this  reason  amounted  to  an  impairment  of  the  pur- 
chaser's contract.  The  opinion  of  the  trial  judge,  which  is 
set  out  in  the  report,  and  which  is  expressly  adopted  by  the 
appellate  court,  repudiates  the  suggestion  that  the  statute 
was  an  exercise  of  the  police  power,  but  it  recognizes  that 
a  different  rule  prevails  in  Massachusetts.  So,  too,  a  dif- 
ferent rule  prevails  in  this  state;  for  in  State  v.  Beardslei/ 
the  opinion  is  based  largely  upon  Massachusetts  cases,  and 
the  holding  is  expressly  made,  as  we  have  already  said,  that 
the  statute  in  question  is  a  legitimate  exercise  of  the  police 
power  of  the  state.  This  being  true,  the  right  or  power  of 
the  state  would  be  the  same,  in  case  of  a  dam  built  by  it 
and  sold,  as  it  would  where  a-  franchise  was  given  to  build 
a  dam. 

If  the  state  had  originally  granted  a  franchise  to  de- 
fendants' ancestors  to  build  a  dam,  fixing  its  height  an«l 
breadth,  would  there  not  be  as  much  reason  for  saying  the 
statute  could  not  be  enforced  as  in  the  case  at  bar?  Yet 
the  Beardsley  Case  in  principle  holds  that  in  such  an  in- 
stance as  that  we  have  supposed  the  statute  would  apply. 
In  some  states  it  is  held  that,  independent  of  any  statute, 
one  who  erects  a  dam  is  required  to  maintain  a  passageway 
for  fish.  State  v,  Gilmore,  141  ]Mo.  Sup.,  506  (42  S.  W. 
Rep.  817);  Vinton  v.  Welsli,  9  Pick.,  87;  Inhabitants  of 

Town  of  Stoughton  v.  Baker^  4  Mass.,  522.     But  it 
2  is  said  by  defendants  that  the  state  by  its  grant 

bargained  away  its  right  to  exercise  this  police  power. 
If  we  were  to  concede  that  the  state  might  do  this  in  a  case 
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of  the  kind  we  have  here,  wo  should  be  obliged  to  say  that 
it  must  bo  done  iu  express  terms.  "While  the  chai-ters  of 
private  cori>orations  are  contracts,  yet  whenever  privileges 
arc  granted,  and  the  grant  comes  undor  review  in  the  courts, 
such  privileges  aro  to  be  strictly  construed  against  the  cor- 
poration, and  in  favor  of  the  public,  and  nothing  passes  but 
what  is  granted  in  clear  and  explicit  terms.''  Holyoke  Co. 
V.  Lyman,  supra.  Xothing  is  to  be  taken  as  against  the 
state  but  what  is  expressly  given.  Newton  v.  Commissioners, 
100  U.  S.,  548  (25  L.  Ed.  710).  Although  no  right  was 
reseiTed  in  the  grant  under  consideration  to  require  tho 
construction  of  fishways,  nevertheless  such  right  remained  in 
the  state,  because  it  was  not  expressly  surrendered  in  the 
grant  Defendants'  ancestors  acquired  by  the  grant  tho 
dam  and  the  intei*est  of  the  state  in  the  land  opposite 
thereto;  tliat  is,  they  obtained  the  dam,  and  the  means  and 
right  to  maintain  it.  Nothing  more  than  this  was  conveyed, 
and  such  a  grant  by  tlie  state  does  not  abrogate  its  right  lo 
exercise  thereafter  a  police  power  over  the  thing  granted. 
In  our  opinion,  no  constitutional  right  of  defendants  is  in- 
volved in  this  proceeding. 

II.  The  plea  of  res  judicata  is  founded  upon  the  fact 
that  in  1893  an  information  was  filed  before  a  justice  of 
the  peace  against  these  defendants  and  some  others,  charg- 
ing them  with  the  crime  of  nuisance,  in  that  from  April  D, 
1892,  up  to  the  date  of  filing  the  information,  they  had 
maintained  this  dam  without  a  fishwav,  and  that  more  than 
a  reasonable  time  necessary  for  the  construction  of  such  fisli- 
way  had  elapsed  since  tlie  passage  of  chapter  ISS,   Acts 

Seventeenth  General  Assembly.  \j\)on  a  jjlea  of  not 
3  guilty?    there   was    a    trial,    which    resulted    in    an 

acquittal.  This  infonnation  was  filed,  as  ai)poars 
from  its  terms,  under  said  act  of  the  Scventoonth  General 
Assembly.  That  chapter  is  in  three  sections.  Section  1 
requires  the  owner  of  any  dam  to  ccmstruct,  within  a  reason- 
able time,  and  maintain,  a  suitable  fishway  across  it.     Sro- 
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tion  2  declares  a  dam  without  a  fishway  to  be  a  nuisance, 
which  may  he  abated.  Section  3  imposes  a  fine  of  not  more 
tlian  $50,  nor  less  than  $5,  for  violating  the  provisions  of 
the  act ;  that  is,  for  failing  to  construct  such  fishway  within 
a  reasonable  time,  or  to  maintain  it  thereafter.  For  a  sec- 
ond offense  the  minimum  penalty  is  $20.  It  appears 
4  from  oral  evidence  that  defendants,  on  the  hearing 

before  the  justice^  admitted  the  maintenance  of  the 
dam  without  a  fishway,  and  set  up  their  grant  from  the 
state,  in  justification  of  their  right  to  do  so.  It  is  also 
showTi  by  the  testimony  of  the  justice  that  the  sole  ground 
of  his  judgment  was  that  defendants  had  a  right,  under  their 
contract  Avith  the  state,  to  maintain  the  dam  without  a  fish- 
way. Tliis  evidence  was  admissible,  and  sufficient  to  estab- 
lish the  facts  ui>on  wdiich  the  judgment  was  founded. 
Freeman  Judgment,  section  273;  Emigrant  Co.  v.  Ful- 
ler, 83  Iowa,  509;  Evans  r.  Clapp,  123  Mass.,  1G5;  BlacTc 
r.  Miller,  75  Mich.,  323  (42  K  W.  Eep.  837) ;  ^Yood  v. 
Faut,  55  Midi.,  185  (20  X.  W.  Eep.  897)  ;  FoUanshe  v. 
Walker,  74  Pa.  St.,  30G. 

But  it  is  urged  on  behalf  of  the  state,  as  to  this  infor- 
mation, that  wliile  it  named  the  offense  charged  as  maintain- 
ing a  nuisance,  it  described  only  the  misdemeanor  of  failing 
to  put  in  a  fisliway  witliin  a  reasonable  time;  and  it  is  said 
the  justice  had  no  jurisdiction  to  try  defendants  for  the 
crime  of  maintaining  a  nuisance.  The  information, 
5  in    describing   the   offense,    stated    that     defendants 

owned  and  maintained  a  dam  over  which  they  had 
failed  to  construct  within  a  reasonable  time,  and  to  analn- 
tain,  a  fishway.  By  the  tenns  of  the  law  under  which  the 
information  was  filed,  these  acts  and  omissions  constituted 
a  nuisance.  That  act  creates  but  one  offense,  and  that  is 
maintaining  a  nnisance.  Sections  1  and  2  are  to  be  read 
together.  The  intent  of  the  act  was  not  only  to  punish  a 
defendant  for  past  derelictions,  but  to  remedy  matters  for 
the  future.     It  is  thought,  because  the  general  penalty  for 
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the  offense  of  maintaining  a  niiisane©  may  be  a  fine  o£ 
$1,000,    the    justice    had    no    jurisdiction    of    that 
ft  offense.     Section  4092,  Code  1873,  which  provides 

tliis  penalty,  expressly  states  that  it  is  to  be  imposed 
"where  no  other  punishment  therefor  is  specially  provided.'' 
As  Ave  have  seen,  a  special  penalty  is  provided  for  the  par- 
ticular offense  we  have  under  consideration,  and  it  is  one 
which  a  justice  of  the  peace  may  lawfully  impose.  A  judg- 
ment of  guilty  by  the  justice  would  have  been  a  finding  of 
the  existence  of  the  nuisance,  and  upon  this  finding  it  would 
]iave  been  his  duty  to  issue  a  warrant  for  its  abatement. 
Section  4094,  Code  1873.  The  section  preceding  this  one 
provides  that,  when  a  ]>erson  is  adjudged  guilty  of  a  nuisance 
on  indictment,  complaint,  or  action,  such  nuisance  may 
be  abated  by  the  court.     Section  4094  recites  that, 

7  when   "conviction   is  had  u|x>n   an   action  before   a 
justice  of  the  i^eace,"  he  may  issue  a  warrant  cf 

abatement.     That  a  criminal  proceeding  is  referred  to  is 

sufficientlv  evident  from  the  use  of  the  word  "conviction." 

•J 

It  is  further  contended  by  appellant  that  an  acquittal 
in  a  criminal  action  is  not  a  bar  to  a  subsecpient  civil  pro- 
ceeding foimded  on  the  same  facts.  That  is  the  general  rule. 
]  Greenleaf  Evidence,  section  537;  Freeman  Judgment, 
310a;  2  Van  Fleet,  Former  Adjudication,  section  488.  One 
reason  for  this,  even  where  the  parties  are  the  same,  is  the 
difference  in  the  degree  of  proof  necessary  to  make  a  case 
in  the  two  instances.  In  the  criminal  proceeding  the  state 
can  secure  judgment  only  on  proof  which  c^ccludes  all  reason- 
able doubt,  while  in  the  civil  action  its  case  is  made  by  a 
preponderance  of  the  evidence.  But  to  this  rule  there  is 
one  notable  exception.     Where  the  civil  action  is  *;> 

8  secure  a  forfeiture,  which  would  have  been  part  of 
the  penalty  to  be  imposed  in  the  criminal  proce<^d- 

ing,  and  is  between  the  same  parties,  the  previous  acquittal  is 
a  bar.  Coifey  v.  U,  S„  IIG  U.  S.,  437  (G  Sup.  Ct.  Eep. 
437,  29  L.  Ed.  G84).     In  the  case  of  U,  S.  v,  Jaedicle,  — 


848  State  of  Iowa  v.  I^Ieek.  [112  Iowa. 

D.  C,  —  (73  Fed.  Rep.  100),  the  Coffey  Case  is  con- 
sidered, and  the  reasons  taking  its  holding  out  of  the  general 
rule  are  explained.  AVe  think  the  doctrine  of  the  Coffct/ 
Case,  applies  here.  The  state  is  plaintiff  in  this  action, 
and  what  is  sought  to  be  recovered  or  effected  is  what 
would  have  been  part  of  the  penalty  imposed  by 
law,  had  there  been  a  conviction  before  the  justice.  This 
action  is  therefore  in  the  nature  of  a  second  prosecution 
for  the  same  offense  of  which  defendants  have  been 
acquitted.  Counsel  for  the  state  rely,  in  this  connection, 
upon  tlie  case  of  MarlUi  v.  Blattner,  68  Iowa,  292.  That 
was  an  action  to  enjoin  a  liquor  nuisance,  brought  after 
defendant  had  been  acquitted  before  a  justice  of  the  peace 
upon  an  information  which  charged  him  with  selling  such 
liquor.  It  is  enough  to  show  the  want  of  application  of 
that  case  to  the  issues  hero  to  call  attention  to  the  fact  that 
the  parties  to  the  two  actions  were  not  the  same.  But  we 
may  say,  further,  that  the  justice  in  that  case  had  no  power 
to  abate  the  nuisance,  or  to  impose  any  penalty  therefor; 
tlio  punishment  prescribed  being  beyond  his  jurisdiction. 
Criminal  prosecutions  for  that  offense  must  be  by  indict- 
ment. Code,  section  2384.  It  is  true  that  an  acquittal 
on  the  charge  of  maintaining  a  nuisance  does  not  bar  another 
prosecution  under  changed  conditions.  But  here  the  condi- 
tions have  not  changed.  The  testimony  of  the  justice  shows, 
as  we  have  said,  that  lie  held  defendants  to  have  a  contract 
right  to  maintain  tho  dam  without  a  fishway.  Unappealed 
from,  that  judgn^ent  is  final;  for  there  is  no  showing  that 
defendants  have  lost  the  right  since  the  former  trial.  The 
plea  of  res  judicata  is  sustained,  and  tho  jutlgment  below 

AFFIRMED. 

Granger^  C.  J.,  not  sitting. 
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Xaxxie  Ol^fstead  v.  a.  W.  Hot,  Appellant.  {g    JJJ 

Express  Contract  to  Marry:  when  jurt  questiox.  PlaintlfP  al- 
leged an  express  contract  to  marry,  but  did  not  base  tbe  prom- 
ise upon  any  particular  letter,  oral  promise  or  act.    Defendant 

1  claimed  that  his  verbal  offer  was  answered  by  a  letter  which 
was    but    a    conditional    acceptance.      Plaintiff    testified    that 

2  said  letter  was  an  unconditional  acceptance.  There  was  tes- 
timony that,  subsequent  to  said  letter,  the  parties  agreed  to 
be  married  at  a  certain  time.  Held,  it  was  proper  to  submit 
to  the  jury  whether  there  had  been  an  express  contract  to 
marry  even  though  it  be  assumed  that  said  letter  was  but  a 
conditional  acceptance. 

I?fSTRUCTioNS.  Plaintiff  alleging  an  express  agreement,  to  instruct 
that  a  contract  to  marry  might  be  established  by  implica* 
5  tion  was  not  erroneous  because  it  permitted  the  jury  to  find 
an  implied  agreement,  where  the  jury  were  also  instructed 
that  plaintiff  could  only  recover  on  proving  an  offer  and  ac- 
ceptance. 

Same.  Where  plaintiff  alleged  an  express  agreement,  and  defend- 
ant claimed  her  acceptance  of  his  offer  to  have  been  condi- 
4  tional,  it  was  proper  to  submit  to  the  Jury  defendant's  constant 
attention  to  plaintiff,  for  their  consideration  in  determining 
whether  there  was  an  express  contract,  and  whether  it  was 
conditional  or  unconditional. 

Same:  Chanjc  and  proof.  Where  t?here  was  undisputed  evidence 
that  it  was  understood  for  la  long  time  by  the  parties*  acquain- 
tances that  they  were  engaged,  and  the  evidence  tended  to 
fiftiow  that,  because  of  her  relation  to  defendant,  plaintiff  with- 

4  held  -herself  from  the  company  of  other  young  men,  it  was  not 
error  to  charge  that  the  Jury  might  consider,  in  determining 
the  damages,  the  length  of  time  the  plaintiff  and  defendant 
associated  with  each  other,  and  to  what  extent  to  the  exclusion 
of  others. 

Same.    Where  there  was  no  evidence  as  to  any  sums  expended  by 

5  plaintiff  in  preparation  for  marriage,  nor  any  fact  from  which 
any  amount  could  be  implied,  it  was  error  to  instruct  the  Jury 
to  consider  expense  incurred,  if  any,  by  reason  of  the  marriage 
contract 

'Appeal     from     Marshall     District     Court, — Hox.     Obed 

Caswell^  Judge. 
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Wednesday^  Octouer  2i,  1900. 

Action  to  recover  damages  for  a  breach  of  an  allego'l 
marriage  contract.  Verdict  and  judgment  for  plaintiflF. 
Defendant  appeals. — Be  versed, 

E,  F.  Biaford  and  Binford  &  SneUing  for  appellant. 

John  T.  Sullivan  and  T.  F,  Bradford  for  appellee. 

GiVEN^  J. — I.  Plaintiff  states  licr  cause  of  action  sub- 
stantially as  follows:  That  for  a  long  time  prior  to  Jnly 
15,  180G,  the  defendant  sought  her  company,  and  so  con- 
ducted himself  towards  her  as  to  warrant  her  in  believin;;^ 
that  it  was  with  a  xiow  and  purpose  of  entering  into  a 
marriage  contract  with  her,  and  that  because  thereof  slio 
accepted  his  attentions  to  the  exclusion  of  othei*s.  That 
about  the  fifteenth  day  of  July,  1896,  they  verbally  agre(\l 
to  be  married  at  whatever  time  plaintiff  was  able  to  mako 
suitable  arrangements  therefor,  and  thereafter  he  continne<i 
to  visit  and  corresix)nd  with  plaintiff  until  about  the  middle 
of  Xovembcr,  1899.  That  in  the  latter  part  of  Octol>e:\ 
1898,  she  verbally  notified  the  defendant  that  she  had  fi.xed 
the  time  for  their  marriage  for  the  spring  of  1899,  and  that 
it  was  verbally  agreed  between  them  that  their  marriajrc 
should  take  2>laco  at  that  time.  That,  acting  thereon,  plain- 
tiff began  to  make  necessary  preparations  for  their  marria<ie, 
by  purchasing  many  articles.  ^'That  on  the  fifteenth  day 
of  Xovember,  1898,  the  defendant,  without  any  reason  op 
just  cause,  notified  this  plaintiff  that  he  was  desirous  of 
repudiating  and  canceling  his  said  marriage  contract  with 
her,  and  that  thereafter,  on  or  about  the  thirtieth  of  Xovem- 
•ber,  1898,  the  defendant  married  another  woman."  That, 
during  all  the  time  since  said  contract,  plaintiff  accepted  the 
attentions  and  visits  of  the  defendant,  to  the  exclusion  (.f 
all  others.  That  because  of  his  attentions  she  became  much 
attached  to  him,  and  cultivate<l  a  high  degree  of  love  and 


Oct.  1900.]  ^      Olmstead  v.  Hoy.  351 

aflfeotioii  for  him,  and  that  by  reason  of  his  breach  of  said 
contract  "she  has  suffered  great  pain  and  mortification  and 
mental  anguish/'  to  her  damage  $10,000,  which  slic  asks  to 
recover.  The  defendant  answered  as  follows:  "Admits 
that  he  sought  plaintiff's  company  in  1806,  and  prior  thereto ; 
that  plaintiff  accepted  the  attentions  of  this  defendant,  and 
that  on  or  about  Xovember,  1808,  he  married  another 
woman.  Admits  that  defendant  has  paid  plaintiff  no  part 
of  the  damages  claimed  in  the  petition.  Admits  that  on  or 
about  July  15,  1806,  this  defendant  offered  to  engage  liim- 
self  for  marriage  to  plaintiff,  if  plaintiff  would  promise  to 
marry  defendant,  but  plaintiff  wanted  time  to  consider  said 
proposition,  and  afterwards,  the  latter  part  of  July,  1800, 
plaintiff  refused  and  rejected  said  proposition,  but  proix)sevl 
to  defendant  that  their  social  i-^^lation  continue  for  an  iii- 
definito  period,  and,  if  at  some  indefinite  time  in  the  future 
the  plaintiff  or  defendant  did  not  see  any  person  they  liked 
better,  then  they  should  be  married.  That,  in  compliance 
with  said  proposition,  defendant  continued  his  social  rela- 
tions with  plaintiff,  candying  on  the  correspondence  and 
visiting  plaintiff  from  time  to  time  as  before,  until  about 
the  fifteenth  day  of  Xovembor,  1808,  at  which  time  defend- 
ant found  and  saw,  in  the  person  of  his  present  wife,  a 
jx^rson  whom  ho  liked  better  than  plaintiff,  whereupon  he 
at  once  notified  plaintiff.  That  plaintiff  refused,  and  has 
always  refused,  to  engnge  herself  to  defendant,  except  cou- 
ditionallv.  as  hereinbefore  stated.  Defendant,  for  further 
answer,  denies  each  and  every  allegation  in  the  petition  not 
hereinbefore  expressly  denied  or  admitted."  It  will  be  ob- 
served that  the  action  is  upon  an  express  contract  of  mar- 
riage, and  that  the  controlling  issue  is  whether  the  contract 
was  absolute  or  conditional.  The  other  issues  joined  by 
the  defendant's  denial  are  whether  the  spring  of  1800  was 
agreed  upon  as  the  time  for  their  marriage;  whether  plain- 
tiff made  preparations  therefor;  whether  she  became  warmly 
attached   to  defendant,   and   received  his  attentions  to  the 
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exclusion  of  others;  and  whether  she  has  been  damaged. 
Defendant's  counsel  say,  and  correctly  so,  that  there  is  but 
little  dispute  as  to  the  facts;  yet,  in  view  of  their  conten- 
tions, it  is  necessary  tliat  ^e  refer  to  them  in  a  general  way. 
These  young  people  became  acquainted  in  1895,  and  frora 
that  time  until  November  15,  1898,  he  continued  to  pay, 
and  she  to  receive,  his  addresses  as  a  suitor.     In  July, 

189G,  he  visited  the  plaintiff  in  her  home  in  Minn> 
1  apolis,  and  then  proposed  marriage  to  her,  and  she 

replied  that  she  would  give  her  answer  in  the  course 
of  a  weok.  On  July  26th  following  she  wrote  him  a  long 
letter,  the  only  material  part  of  which  relating  to  his  offer 
is  as  follows:  '^I  suppose  you  are  anxious  to  know  what 
my  decision  is,  don't  you  ?  I  have  talked  to  her,  and  sht* 
was  glad,  yet  somewhat  surprised,  that  we  had  had  a  con- 
versation of  that  sort.  Sho  said  you  were  a  number  one 
young  man,  and  she  liked  you,  too.  You  know  she  has 
always  said,  since  Jess  has  left,  that  I  should  not  go  right 
away,  so  that  it  kind  of  broke  her  heart  to  think  of  my 
going,  but  that  in  course  of  time,  if  you  or  I  didn't-  see  any 
one  you  like  better,  she  didn't  care, — she  had  no  objection. 
She  realizes  wo  are  both  young,  and  shouldn't  be  in  a  hurry. 
Don't  you  think  so?  You  know  what  I  said  to  you  up  hero 
about  being  in  a  hurry,  etc  Xow,  I  trust,  A.  AV.,  I  made 
myself  clear  to  you,  in  mamma's  view  of  the  matter,  so  I 
trust  we  may  keep  on  corresponding.  Hope  this  is  all  O.  K. 
You  know  I  told  you  I  had  no  one  else  on  the  string."  The 
defendant  answered  July  28,  1896;  the  material  part  of  his 
answer  beincr  as  folloAvs :  "Dear  IN'annie :  I  received  vour 
most  welcome  letter  this  morning,  and  was  moro  than  happy 
when  I  read  it.  I  think  you  did  just  what  was  right,  and 
you  know  I  am  pleased  at  what  your  parents  think  of  mo. 
I  have  always  tried  to  act  as  a  gentleman  should,  and  do 
the  right  thing,  so  now  (or  some  day)  I  shall  receive  my 
reward.  Don't  you  think  so?  At  least,  you  said  if  I  didn't 
find  some  one  I  liked  better,  which  I  never  shall.     Tf  either 
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of  us  separates  from  what  we  now  think,  it  will  be  you,  and 
not  me,  for  I  never  shall  as  long  as  I  live.  *  *  *  We 
may  fool  them  some  day,  if  nothing  happens.  We  may 
give  them  a  chance  to  bring  their  two  pounds  of  rice  to 
throw  at  us.  But  to  think  of  Miss  Moon  being  married! 
That  got  away  with  me.  Tell  her  that  I  sent  congratula- 
tions, and  think  she  kepM;  it  rather  quiet.  If  she  could  only 
let  us  know,  we  could  have  bought  a  glass  of  red  lemonade, 
and  given  them  a  send-off.  *  *  *  Nanna,  I  feel  happy 
over  your  decision.  I  feel  that  everything  will  be  all  O.  K. 
some  day.  Don't  think  for  a  minute  that  I  ever  meant  to 
quit  corresponding  with  you.'*  Following  these  letters,  ho 
continued  his  attentions  by  frequent  visits,  letters,  and  occa- 
sional presents,  including  an  engagement  ring,  which  he 
gave  her  about  Christmas,  1896,  up  to  November,  189S, 
when  he  wrote  her  as  follows:  "Marshalltown,  Iowa,  No- 
vember 11,  1898.  Dear  Friend  Nanna:  I  head  this  this 
way,  as  all  I  can  claim  now  is  friendship.  I  have  come  to 
the  conclusion  that  a  wedding  between  us  would  be  anything 
but  a  happy  life.  In  fact,  I  don't  think  we  are  intended 
for  one  another.  This  is  one  of  the  hardest  tasks  I  have 
ever  done.  As  for  myself,  I  am  happy,  but  I  know  it  will 
be  very  hayd  on  you.  This  is  one  thing  you  may  be  thank- 
ful for:  We  found  it  out  before  it  has  gone  further.  I 
have  no  explanation  to  make,  only  that  wo  can  never  be  as 
one.  Hoping  you  will  forget  and  forgive  me,  as  I  know 
you  will  live  a  happier  life  without  me,  I  remain,  A.  W. 
Hoy."  In  his  letters  prior  to  this,  he  addressed  the  plain- 
tiff in  most  affectionate  and  endearing  terms,  and  in  one 
written  'but  three  days  before  that  of  November  11th  he 
addressed  her  as,  ^'My  Darling  Nanna,"  and  called  her 
"sweetheart."  The  case  rests  largely  upon  the  testimony 
of  the  parties  to  it,  and  their  correspondence.  Some  others 
were  examined  as  to  the  defendant's  visits,  and  that  it  was 

understood  in  the  family  that  he  and  plaintiff  were  engaged 
Vol.  112  Iowa— 23. 
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to  marry.    Plaintiff's  mother  testified  to  an  interview  with 
the  defendant  in  November,  1896,  in  which  she  consented 
to  the  marriage,  but  expressed  the  wish  that  it  should  not 
be  very  soon,  because  they  were  both  yoirng,  and  also  because 
of  the  illness  of  another  daughter,  whose  illness  was  thought 
to  be  incurable,  to  all  of  which  she  says  the  defendant  con- 
sented.    The  plaintiff  testifies  that  they  spoke  a  great  man y 
times  about  being  married;  that  he  said  he  was  ready  at 
any  time  she  was,  to  get  married ;  that  in  October,  1898,  he 
asked  her  to  fix  the  time,  and  she  said  she  would  be  ready 
in  the  spring  of  1899,  and  he  said  that  was  all  right,  and 
that  he  was  glad  of  it.     The  defendant  testified  that  in 
November,  1896,  he  asked  her  if  she  was  ready  to  give  him 
a  proper  answer;  that  she  said  she  gave  her  answer  in  her 
letter  of  July  26th.     He  says  that  there  never  was  any 
promise  between  them  to  be  married,  except  as  contained 
in  that  letter ;  that  he  never  asked  her  to  fix  a  time  for  their 
marriage;  and  that  she  never  did  propose  being  married  in 
the  sprin/>*  of  1899.     On  cross-examination  he  says,  "None 
of  the  times  that  I  asked  her  to  fix  the  time  of  our  marriage 
was  close  to  the  time  of  the  death  of  her  sister." 

II.     The  defendant  contends   that,   as   this   action  is 

upon  an  express  contract,  the  plaintiff  cannot  recover  upon 

an  implied  contract,  and  insists  that  the  only  evidence  of 

an  express  contract  is  his  verbal  offer  made  July  15,  and 

her  written  answer  of  July  26,  1896,  and  that  therefore  it 

was  for  the  court  to  detei-minc  whether  the  offer  and  answer 

constitute  an  express  contract,  and,  if  so,  whether 

2  it  is  absolute  or  conditional,  and  that  the  court  erred 

in  submitting  those  questions  to  the  jury.     True,  the 

plaintiff  avers  an  express  contract,  but  not  upon  said  verbal 

offer  and  written  answer  as  constituting  it.     They  are  not 

set  out  nor  i-eferred  to  in  the  petition.     The  i>etition  not 

only  declares  that  they   verbally   agreed   on   the  fifteenth 

of  July,  1896,  to  marry,  but  also  that  in  tlio  latter  part  of 

October,    1896,    it   was   mutually   understood    and   verbally 
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as^ecd  that  their  marriage  should  take  place  in  the  spriii; 
of  1899.  The  plaintiff  testifies  that  she  accepted  his  oiltr 
in  her  letter.  Conceding  that  her  acceptance  was  condi- 
tional, she  had  a  right,  under  her  petition,  to  show  that 
thereafter  they  expressly  agreed,  unconditionally,  to  be 
married.  Said  offer  and  answer  are  not  the  only  evidence 
tending  to  show  an  express  agreement.  They  are  not  con- 
clusive on  the  question  whether  there  was  an  express,  un* 
conditional  agreement,  yet  proper  to  be  considered  in  de- 
termining that  issue.  There  was  no  error  in  submitting 
the  question  of  express  contract  to  the  jury. 

III.  Still  assuming  that  said  verbal  offer  and  written 
answer  are  the  contract  declared  upon  and  proven,  defend- 
ant comolains  of  certain  of  the  instructions.  The  assump- 
tion being  incorrect,  as  we  have  seen,  the  complaints  arc 
not  well  founded.  It  is  complained  that  in  the  fourth  in- 
struction the  court  told  the  jury  tbat  contracts  to  marry 
may  be  established  by  implication.  In  conveying  to  tht? 
jury  the  thought  that  contracts  to  marry  may  be  established 
like  other  contracts,  the  court  said  that  they  may  bo 
3  implied  from  circumstances  proven.     The  jury  could 

not  have  understood  from  this  that  they  might  find 
for  the  plaintiff  on  an  implied  agreement  to  marry,  for  in 
the  next  instruction  they  were  plainly  told  that  the  plain- 
tiff could  only  recover  on  proving  an  offer  and  acceptance. 
The  undisputed  fact  of  defendant's  constant  attentions  wiis 
not  submitted  as  a  ground  from  which  a  contract  might  bo 
implied,  but  as  proper  to  be  considered  in  determining 
whether  there  was  an  express  contract,  and  whether  it  was 
conditional  or  unconditional. 

IV.  In  instructing  on  the  subject  of  damages,  tho 
court  said:  "You  may  take  into  consideration  the  length 
of  time  the  plaintiff  and  defendant  kept  company  with  each 
other ;  to  what  extent  to  the  exclusion  of  others ;  the  degree 
of  intimacy  existing  between  them,  so  far  as  shown;  and 
all   injuries   shown   to  have  been    sustained   by   plaintiff, 
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whether  from  sorrow  or  anguish  of  mind,  or  mortifi'^ation  to 
her  feelings,  blighted  affection,  or  disappointed  hopes;  also, 
expenses  incurred,  if  any,  by  reason  of  said  marnage  con- 
tract and  preparation  for  the  expected,  coming  mar- 

4  riage,  if  any  shown."     Defendant  claims  that  there 
is  no  evidence  that  these  parties  kept  company  with 

each  other  to  the  exclusion  of  others,  and  that  therefore 
the  instruction  is  erroneous  and  prejudicial.  There  is  un- 
disputed evidence  that  it  was  understood  and  believed  for 
a  long  time  by  their  acquaintances  generally  (especially 
those  of  plaintiff)  that  they  were  engaged, — a  fact  that 
would  cause  others  to  forbear  from  seeking  the  company  of 
the  plaintiff  with  a  view  to  marriage.  The  evidence  tends 
to  show  that,  because  of  her  relations  to  the  defendant,  the 
plaintiff  withheld  herself  from  the  company  of  other  young 
men.  There  was  no  error  in  this  part  of  the  instruction. 
Under  this  instruction  the  jury  was  authorized  to  allow 
expenses  incurred  bv  reason  of  the  contract  and  preparation 
for  the  marriage,  if  any  shown.  Such  expenses  are  an 
element  of  damage,  if  alleged  and  proven.  Plaintiff  alleges 
that  in  the  spring  of  1899  she  began  preparations  for  their 
marriage,  and  purchased  many  articles  which  were  neces- 
sary, and  in  her  testimony  she  says:  "I  was  making 
preparations  to  be  married.  lie  said  it  was  all  right, — ho 
was  glad  of  it'*     This  is  all  the  evidence  there  is  on 

5  the  subject     Not  a  word  as  to  the  amount  expendeil, 
nor  of  any  fact  from  which  an  amount  can  be  implied. 

it  is  a  familiar  rule  that  it  is  error  to  submit  to  the  jury 
a  claim,  when  there  is  no  evidence  to  support  it  There  is 
no  evidence  whatever  upon  which  the  jury  conld  allow  any 
sum  on  aocoimt  of  expenses  in  preparing  for  the  marriage, 
and  therefore  that  element  of  damage  should  not  have  been 
submitted.  We  cannot  know  what  amount  the  jury  allowed, 
nor  whether  they  allowed  any,  on  account  of  expenses,  and 
therefore  cannot  say  that  the  defendant  was  not  prejudiced. 
For  the  court  to  leave  it  to  the  jury  to  say  whether  any 
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expense  was  shown  does  not  remove  the  error.  There  being 
none  shown,  the  court  should  not  have  submitted  the  claim. 
The  defendant  raised  this  question  below  in  his  exceptions 
to  this  instruction  and  in  his  motion  for  a  new  trial.  For 
this   error    the   judgment   of   the   district  court   must   bo 

REVEHSED. 
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New  York^  German  Insurance  Company  of  Free-  !  laT^ 
port,  Illinois,  and  W.  A.  Wilkins,  Appellants,  and    }g 
others. 


Instructions:     issues:     Clearness,    It  is  error  to  give  an  Instruc- 

1  tlon  which  submits  issues  not  in  dispute,  and  fails  to  specify 

2  the  questions  to  be  determined  with  more  definiteness  than  a 

3  literal  copy  of  the  pleadings. 

Construction  of  pleadings  should  not  be  left  to  jury.    An  In- 

3  struction  which  leaves  it  for  the  Jury  to  determine  what  is 

4  alleged  in  the  pleadings  is  erroneous. 

On  pkoBABLE  CAUSE  IN  MALICIOUS  PROSECUTION.    Where  the  question 
of  probable  cause  is  in  issue  in  an  action  for  malicious  prose- 

5  cution  it  should  be  submitted  to  the  jury  to  find  specifically 
on  the  facts,  or  the  Jury  should  be  instructed  hsrpothetically, 
within  the  range  of  the  facts  which  the  evidence  tends  to 
establish,  as  to  what  would  constitute  probable  cause. 

Requests:  Limiting  effect  of  testimony.  Where  plaintifTs  wit- 
ness in  ah  action  for  malicious  prosecution  had  testified  for 
the  state  on  the  trial  of  the  criminal  case,  and  defendants 
€  introduced  his  former  testimony  to  show  that  it  was  at  vari- 
ance with  his  testimony  given  in  plaintiff's  behalf,  it  was 
error  to  refuse  to  charge,  as  requested  by  defendants,  that  his 
evidence  on  the  criminal  charge  could  only  be  considered  as 
bearing  on  his  credibility. 

Appeal  from  C anvil  District  Court. — Hon.  Z.  A.  Church, 

Judge. 

Wednesday,  October  24,  1900. 
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The  plaintiff  state©  as  Lis  cause  of  acticm  in  substance 
as  follows:  That  prior  to  April  3,  1896,  the  defendants 
unlawfully  conspired  together  for  the  purpose  of  having 
l>laintiff  indicted  and  tried  for  the  pretended  crime  of  arson ; 
that  in  pursuance  thereof  they,  on  April  3,  1890,  wilfully 
and  maliciously,  and  without  ]>robable  cause  thei-efor,  did 
unlawfully  procure  him  to  be  inclictcd  by  the  grand  jury  of 
Carroll  county  on  six  several  indictments  for  the  crime  of 
arson;  that  under  said  indictments  lie  was  arrested,  put 
imder  bond,  and  about  October  5,  1896,  was  put  upon  trial 
on  one  of  said  indictments,  and,  after  full  trial,  was 
acquitted,  and  that  at  the  following  term  the  other  indict- 
imentS  were  dismissed ;  that  the  defendants  unlawfully, 
maliciously,  and  without  probable  cause  therefor  caused  him 
to  be  BO  indicted  and  prosecuted  after  being  fully  informed 
and  advised  that  he  was  not  guilty  of  the  crime  charged. 
He  alleges  that  by  reason  of  said  indictments  and  prosecu- 
tion he  was  put  to  large  expense,  namely,  $2,000,  and  lass 
of  tifne  of  the  value  of  $500,  and  that  he  suffered  great  dis- 
tress, humiliation,  anguish,  and  injury  to  his  reputation, 
character,  and  standing,  wherefore  he  asks  $17,500  dam- 
ages. Separate  trials  were  demanded  by  the  Fidelity  Insur- 
ance Company  and  tlie  Merchants'  &  Bankers'  Insurance 
Company,  and  trial  had  as  to  the  other  defendants.  The 
defendants  answered  separately,  admitting  the  corporare 
capacity  and  residence  of  the  companies,  and  denying  ge!i- 
erally  every  other  allegation  in  the  petition.  The  defend- 
ant companies  and  W.  A.  Wilkin  further  answered  that 
whatever  they  or  the  agents  of  the  companies  did  in  tlic 
premises  was  done  after  full  and  careful  investigation  of 
all  the  facta  available,  in  perfect  good  faith,  and  upon  the 
advice  of  coimsel  that  the  evidence  was  amply  sufficient  to 
convict  said  Erb.  As  a  further  defense  they  each  allege  in 
substance  as  follows:  That  in  a  suit  lately  pending  A. 
Brutsche,  as  plaintiff,  sought  to  recover  from  this  plaintiff, 
as  defendant  therein,  damages  by  reason  of  his  (Brutsche's) 
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property  having  been  destroyed  by  fire  set  or  caused  by  Erb. 
That  Erb  filed  an  answer  therein,  and  a  counterclaim,  alleg- 
ing substantially  the  same  things  as  to  Brutsche  that  are 
alleged  in  this  case  as  to  these  defendants,  and  asking  dani- 
ages  against  Brutsche  for  this  same  alleged  malicious  prose- 
cution. These  defendants  sav  that  Brutsche  was  one  of  the 
parties  engaged  in  said  alleged  malicious  prosecution,  and 
was,  if  there  is  any  liability  therefor,  jointly  liable  with 
these  defendants  as  a  tort  feasor.  That  this  plaintiff,  Erb, 
settled  his  counterclaim  against  Brutsche,  and  received  satis- 
faction in  full  therefor,  and  released  Brutsche  free  of  liabil- 
ity on  account  of  said  prosecution,  wherefore  these  defend- 
ants say  that  said  release  releases  them  from  all  liability  o^ 
accoimt  thereof.  In  reply  the  plaintiff  admits  that  ho  fi]e4 
a  counterclaim,  as  alleged,  against  Brutsche,  believing  at 
the  time  that  he  was  a  party  to  the  alleged  conspiracy ;  thajt 
thereafter  he  learned,  and  now  alleges,  that  Brutsche  was  not 
SL  party  thereto,  and  says  that  Brutsche  dismissed  his  causD 
of  action  against  this  plaintiff,  and  he  dismissed  his  said 
counterclaim  against  Brutsche.  John  Heater  and  Philip 
Kecselring  were  also  made  defendants,  and  answered,  denyp 
ing  generally.  On  the  trial,  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff  for  $6,500,  and  the  de- 
fendania  the  German-American  Insurance  Company,  Ger^ 
man  Insurance  Company,  and  W.  A.  Wilkin  appeal  John 
Heater  and  Phillip  Kesselring  do  not  appear  to  prosecute 
the  appeal. — Reversed. 

M.  W.  Beach,  Salinger  &  Korie,  and  /.  C.  Cook  for 
appellants. 

F.  A.  Charles,  Earl  &  Prouty,  and  F.  M.  Davenport 
for  appellee. 

Given,  J. — I.  The  record  before  us  is  remarkable  iii 
that  it  is  unusually  voluminous  for  a  case  of  this  kind;  yet 
it  is  apparent  that  much  of  what  occurred  on  the  trial  has 
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been  eliminted  as  unimportant.  Still  we  have  about  230 
pages  Qi  abstract,  emphasized  by  about  180  pages  of  argu- 
ment Appellants'  complaints  against  the  instructions  are 
largely  of  them  as  a  whole,  and  the  discussion  of  these  com 
plaints  is  so  blended  with  discussion  of  facts  that  we  find 
it  diflScult  to  arrive  at  just  what  the  complaints  are.  As 
we  understand  it,  appellants'  complaints  of  the  instruction.- 
generally  are  these:  That  they  do  not  make  plain  to  thi- 
juiy  the  questions  to  bo  decided  by  it;  that  they  do  no; 
distinguish  between  actions  for  malicious  prosecution  and 
for  false  arrest  or  false  imprisonment;  and  that  they  an- 
erroneous  as  to  what  constitutes  malice  and  want  of  probabl*- 
cause,  and  the  application  of  the  proofs  to  those  issue?. 
Specific  complaints  are  made  against  several  of  the  instruc- 
tions and  against  the  refusal  to  submit  certain  special  inter- 
rogatories.    To  understand  these  complaints,  it  is  necessar; 

that  wo  state  in  a  general  way  the  character  of  tbf' 
1  case.     On  and  prior  to  the  ninth  day  of  September, 

1893,  plaintiff  was  the  owner  of  a  stock  of  drug:^ 
kept  in  a  Btoi*e  in  Coon  Kapids,  on  which  stock  he  held 
policies  of  insurance  in  the  defendant  companies.  About  I 
A.  M.  of  that  day  the  goods  and  building  and  other  buildings 
were  destroyed  by  fire.  The  companies,  acting  upon  infor- 
mation received  largely  from  John  Heater,  refused  pav 
ment,  and  defended  against  suits  on  the  policies  on  the 
ground  that  Erb  had  been  engaged  in  the  illegal  sale  of 
intoxicating  liquors,  that  he  was  at  fault  for  the  burning  of 
the  property,  and  that  he  had  contracted,  before  the  fire,  to 
sell  the  goods.  Verdicts  were  rendered  below  in  those  cases 
in  favor  of  the  plaintiff,  and  appeal  taken  to  this  court. 
While  these  cases  were  pending,  the  defendants,  acting 
together  upon  information  derived  largely  from  John 
Heater,  and  upon  the  advice  of  counsel,  procured  the  plain- 
tiff to  be  indicted  and  tried  as  alleged.  On  trial  on  one 
indictment  he  was  acquitted,  and  thereupon  the  others  were 
4ismissed.      A.    H.    McVey,    attorney   for   the   companies^ 
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acquired  the  infonnation  upon  which  he  advised  and  the 
companies  acted  from  John  Heater,  under  an  agree- 
ment by  which  Heater  was  to  be  compensated.  There 
is  a  dispute  as  to  what  this  agreement  was,  the 
defendants  claiming  that  is  was  for  an  agreed 
amount  for  the  information  that  Heater  possessed 
in  the  form  of  affidavits,  and  compensation  for  further  ser- 
vices in.  looking  up  further  testimony.  The  plaintiff  claims 
that  it  was  for  a  certain  amount  when  an  indictment  was 
found  afifainst  him,  and  an  additional  amount  when  he  was 
convicted,  and  a  further  sum  when  the  policies  and  the  judg- 
ments a^rainst  the  companies  were  canceled.  As  to  the 
action  of  Brutsche  against  this  plaintiff,  the  contention  is 
whether  Brutsche  was  a  joint  wrongdoer  with  the  defend- 
ants, or  either  of  them,  in  prosecuting  the  plaintiff 
maliciously  and  without  prdbable  cause,  and  whether  tlm 
plaintiff  had  received  satisfaction  from  Brutsche  therefor. 
Plaintff  claims  that  Brutsche  did  not  participate  in  the 
prosecution,  and  that,  when  so  convinced,  he  withdrew  his 
counterclaim.  There  was  really  no  dispute  on  the  trijil 
that  defendants  acted  uoon  information  possesjed  by  them, 
and  upon  advice  of  counsel  causing  the  plaintiff  to  be  in- 
dieted  and  prosecuted.  The  primary  and  important  ques- 
tion is  whether  they  did  so  with  malice,  and  without  probable 
cause.  Indeed,  as?de  from  the  questions  arising  from 
Brutsche's  case,  and  the  amount  of  damage,  if  any,  this  is 
the  ultimate  and  only  question  in  the  case. 

IT.  We  now  inquire  as  to  appellants'  complaint  thut 
the  ins^^ructions  did  not  make  plain  to  the  jury  the  questions 
to  be  decided  by  it.  We  have  seen  that  the  questions  in 
dispute  were  whether  the  prosecution  was  malicious  and 
without  probable  cause ;  whether  Brutsche  was  a  joint  wrong- 
doer with  the  defendants,  or  either  of  them;  and  whether 
the  plaintiff  received  from  him ,  satisfaction  for  the  wrong 
done.  The  entire  charge  of  the  court,  including  the  state- 
ment of  the  issues,  covers  about  19  pages  of  the  abstract ; 
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the  statement  of  the  issues  covering  about  6  pages,  and  38 
instructions  the  remaining  13  pages.     The  statement 
2  of  the  pleadings,  although  not  a  copy  of  them,  con- 

tains every  detail,  submits  the  issues  about  which 
there  was  no  dispute,  and  fails  to  specify  those  about  which 
there  was  controversy.     Taken  alone,  the  statement  surely 
fails  to  point  out  the  questions  to  be  determined,  and  it 
would  be  difficult  for  any  but  an  experienced  lawyer  to  de- 
termine therefrom  just  what  the  issues  are.     In  stating  tlio 
contents  of  plaintiff's  reply,  almost  a  full  page  is  taken  in 
setting  out  averments  therein  as  to  the  companies  being  for- 
eign corporations  'being  authorized  to  transact  business  in 
this  state,  their  agencies  in  the  state,  the  right  to  servo 
notice  on  such  agents,  and  other  matters  not  proper  to  bt^ 
averred  in  a  reply,  and  which  seem  to  have  been  properly 
eliminated  from  the  case  in  the  instructions.     In  this  way 
the  length  of  the  instructions  was  extended,  and  the  que*- 
tions  to  be  determined  obscured,  rather  than  made  plain, — 
a  condition  that  was  not  remedied  by  the  instructions  that 
followed.     In  the  first  instruction  the  jury  was  told  that, 
to  entitle  the  plaintiff  to  recover,  he  must  establish  by  a 
preponderance  of  evidence  the  following  facts :     "First,  that 
he  was  prosecuted  in  the  criminal  action  substantially  as 
alleged;   second,   that  the  prosecution  was   instigated   and 
matured  by  the  defendants;  third,  that  the  prosecution  has 
terminated  in  an  acquittal  of  the  plaintiff  upon  one  of  the  in- 
dictments as  charged  in  the  petition,  and  that  the  other 
indictments  have  been  dismissed ;  fourth,  that  the  said  prose- 
cution   is    without    probable    cause;    fifth,    that    it    was 
malicious."     While,  because  of  the  general  denials,  this  is  a 
•correct  statement  of  the  issues  joined  in  the  pleadings,  it  is 
not,  because  of  what  was  undisputed  on  the  trial,  a  corre^*t 
statement  of  the  questions  to  be  determined  by  the  jury, 
and  therefore  tended  to  confuse  the  jury  as  to  the  real  ques- 
tions to  be  determined.     Again,   this  statement  omits  the 
defense  based  upon  the  Brutsche  case,  but  in  a  later  instruc- 
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lion  the  jury  was  told  that,  if  it  found  that  Brutsche  was 
a  joint  wrongdoer  with  the  defendants,  and  that  plaintiff 
had  released  him,  such  release  would  release  the  defendants. 
This  is  a  plain  and  correct  statement  of  the  issue,  and  the 
law  was  somewhat  ohscured  by  the  qualification  that  immedi- 
ately followed,  namely,  "Unless  you  find  by  a  preponderance 
of  the  testimony  that  one  or  more  of  the  matters  herein 
referred  to  are  true."     In  Swanson  v.  Allen,  108  Iowa,  420, 
we  said :     "Nothing  is  of  greater  importance  in  a  trial  than 
that  the  court  shall  make  clear  and  certain  to  the  jurors 
the  very  issues  they  are  to  determine.     Ordinarily,   those 
required  to  serve  are  imaccustomed  to  the  duties  devolving 
upon  them,  and  are  likely  to  become  confused  by  the  mass 
of  conflicting  evidence   and   the   ill im?t able   arguments   of 
counsel.     The  very  purpose  of  instructing  them  is  to  maka 
plain  the  issues  they  are  to  try,  and  the  rules  of  law  by 
which  the  evidence  is  to  be  examined  and  applied.     *     *     * 
They  should  not  be  required  to  search  the  pleadings,  even 
though   cx>pied   into  the  instructions,   for  the  controverted 
facts  to  be  passed  upon.     It  is  often  difficult  for  an  experi- 
<^nced  lawyer  to  fix  upon  the  precise  contentions  of  the  par- 
ties, and  there  never  can  be  any  degree  of  certainty  that  the 
jurors,  without  legal  training,  have  been  able  to  do  so  from 
an  examination  of  the  pleadings.     Besides,  it  is  as  much 
the  duty  of  the  judge  to  extract  the  issues  from  the  plead- 
ings, and  make  them  known  and  intelligible  to  the  jurorn, 
as  it  is  their  duty  to  pass  upon  them  when  this  has  been 
done.     The  practice  of  referring  the  jury  to  the  pleadings 
has  been  condemned  by  this  court"     In  conclusion  we  said : 
"They  should  have  "been  made  plain  and  accessible  to  the 
jury,  in  language  comprehensible  to  those  unlearned  in  the 
law,  and  free  from  vain  repetition."     See,  also.   West  r. 
Grocery  Co.,  109  Iowa,  489,  and  notes  "Stating  the 
S  Issues"  to  section  3705  of  the  Code.     While  it  U 

true,  as  we  have  said,  that  in  this  case  the  pleadings 
were  not  literally  copied  in  the  instructions,  the  statement 


364  Ebb  v.  Gebman  Amebican  Ins.  Co.  [112  Iowa- 

of  the  issues  was  a  substantial  copy,  and  did  not  point  out 
the  questions  to  be  detennined  with  more  definiteness  than 
would  have  been  in  a  literal  copy.  This  case  is  unlike^ 
Crawford  v.  Nolan,  72  Iowa,  673,  in  that  these  pleadings 
do  not  contain  a  plain  statement  of  the  matters  in  contro- 
versy, nor  does  the  statement  thereof  made  by  the  court.  It 
is  also  unlike  Hollis  r.  Insurance  Co,,  65  Iowa,  450,  for 
that  the  court  did  not  instruct  fully  as  to  the  questions  of 
fact  to  be  determined.  In  the  eighth  instruction  the  jury 
was  told,  "If  you  find  from  the  preponderance  of  the  evi- 
dence that  the  defendants  procured  plaintiff  to  be  indicted 
and  prosecuted  substantially  as  alleged  in  his  petition,"  etc 
In  the  seventeenth  instruction  the  jury  was  told,  "If  yon 
believe  from  the  evidence  that  the  defendants  instituted  a 
criminal  prosecution  against  the  plaintiff  as  charged 
4  in  the  petition,"  etc     This  leaves  the  jury  to  deter- 

mine from  the  statement  made  of  the  petition  what 
was  alleged  as  to  defendants  procuring  plaintiff  to  be  in- 
dicted and  prosecuted, — a  practice,  as  we  have  seen,  that 
this  court  has  condeonned. 

III.  The  rule  as  to  probable  cause  is  well  stated  in 
Burton  v.  Railway  Co.,  33  Minn.  189  (22  N.  W.  Rep.  301). 
as  follows :  "What  facts,  and  whether  particular  facts,  con- 
stitute probable  cause,  is  a  question  exclusively  for  tlie 
court.  What  facts  exist  in.  a  particular  case,  where  there  is 
a  dispute  in  reference  to  them,  is  a  question  exclusively  for 
the  jury.  When  the  facts  are  in  controversy,  the  subjecr 
of  probable  cause  should  be  su'bmitted  to  the  jury,  either  for 
specific  finding  of  the  facts  or  with  instructions  from  the 
court  as  to  what  facts  will  constitute  pobable  cause.  Thes<^ 
rules  involve  an  apparent  anomaly,  and  yet  few,  if  any, 
rules  of  the  common  law  rest  upon  a  greater  unanimity  or 
strength  of  authority."  A  number  of  cases  are  cited  n\ 
support  of  this  announcement  of  the  rule.  In  People  r. 
Kilvington,  104  Cal.,  86  (37  Pac.  Hep.  800),  it  is  said: 
"The  authorities  are  substantially  uniform  that  the  que*- 
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tion  of  probable  cause,  however  presented,  is  a  question  of 
law,  and  therefore  one  to  be  determined  by  the  court.  When 
the  facts  in  reference  to  the  alleged  probable  cause  are  ad- 
mitted or  established  beyond  controversy,  then  the  deter- 
mination of  their  legal  effect  is  absolute,  and  the  jury  are 
to  be  told  that  there  was  or  was  not  urobable  cause,  as  the 
case  may  ba  AVhen,  however,  the  facts  are  controverted, 
and  the  evidence  is  conflicting,  then  the  determination  :>f 
their  legal  effect  by  the  court  is  necessarily  hypothetical, 
and  the  jury  are  to  be  told  that,  if  they  find  the  facts  in 
a  designated  way,  then  that  such  facts,  when  so  found,  do 
or  do  not  amount  to  probable  cause."     See,  also,  Ball  v. 

Rawles,  93  Cal.,  222  (28  Pac  Rep  937).  The 
6  question  of  probable  cause  is  in  dispute  in  this  case, 

and  under  the  rule  it  should  have  been  submitted 
to  the  jury  to  find  specially  upon  the  facts,  or  the  jury 
should  have  been  instructed  hypothetically  within  the  range 
of  the  facts  which  the  evidence  tends  to  establish  as  to  what 
would  constitute  probable  cause;  but  this  was  not  done.  In 
the  seventh  instruction  the  jury  were  told,  in  effect,  that  if 
the  defendants  procured  the  plaintiff  to  be  indicted  and 
prosecuted,  and  were  actuated  by  malice,  and,  as  ordinarily 
prudent  men,  had  no  probable  cause  for  believing  the  plain- 
tiff guilty  of  the  crime  charged,  they  should  find  for  the 
plaintiff.  In  the  seventh  instruction  the  court  enumerated 
the  facts  of  which  there  was  evidence  tending  to  show  a 
waAt  of  probable  cause,  but  made  no  reference  therein  to 
the  facts  of  which  there  was  evidence  tending  to  show  prob- 
able cause.  Nowhere  in  the  instructions  was  the  case  sul>- 
mitted  upon  a  hypothesis  including  facts  relied  upon  as 
showing  probable  cause;  such  as  the  information  derive<l 
from  Heater  and  advice  of  counsel. 

IV.  On  the  trial  of  this  case  the  defendants  offered 
in  evidence  the  testimony  of  the  witness  in  chief  introduced 
OIL  the  part  of  the  state  on  the  trial  of  the  criminal  case 
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against  Erb,  and  the  court  instructed  that  it  was  adniitte<I 
for  the  sole  purpose  of  showing  whether  or  not  the 
C  defendants  had  probable  cause,  and  should  not  be 

considered  in  determining  whether  or  not  the  plain- 
tiff was  guilty  of  the  crime  charged  against  him.  Brutsche 
was  one  of  the  witnesses  on  the  criminal  trial,  and  these 
defendants  asked  an  instruction  to  the  effect  that  his  evi- 
dence on  the  criminal  trial  can  only  be  considered  as  bear- 
ing on  his  credibility  as  a  witness  in  this  trial.  Brutsche 
is  not  a  party  to  this  action,  but  simply  appears  as  a  wit- 
ness therein ;  and  his  former  testimony,  if  at  variance  with 
that  on  this  trial,  was  surely  proper  to  be  considered  as  bear- 
ing upon  his  credibility.  The  error,  if  any,  in  refusing 
to  submit  the  special  interrogatories  asked  by  the  defen*!- 
ant,  as  well  as  other  questions  discussed  that  we  have  not 
considered,  need  not  arise  on  a  retrial,  and  therefore  we  do 
not  consider  them. 

The  anomalous  condition  of  this  record  is  explained, 
in  part  at  least,  by  the  manner  in  which  the  trial  was  con- 
dlicted  by  counsel,  its  duration  of  several  weeks,  and  the  37 
instructions  asked  by  the  defendants.  We  do  not  think, 
however,  that  it  cim  be  said  from  this  record  that  the  jurj' 
had  a  clear  and  correct  understanding  of  the  questions  to 
bo  passed  upon,  and,  to  the  end  that  a  full  and  fair  trial 
may  be  had,  we  conclude  that  for  the  errors  pointed  out  the 
judgment  of  the  district  court  should  be  reversed. 

Granger^  C.  J.,  not  sitting. 
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Edward  Cooper^  Appellant,  v.   City  of  Cedar  E.vpids. 

Temporary  Sewer:  nuisance:  Law  and  equity.  Where  a  city,  in 
accordance  with  an  ordinance  duly  adopted,  builds  a  tem- 
porary open  sewer  on  streets  running  through  a  plat  wliich 
it  had  never  accepted,  an  abutting  property  owner  has  an  action 

1  at  law  for  damages  for  the  trespass,  but  the  maintenance  of 
such  sewer  cannot  be  enjoined,  since  the  granting  of  an  in- 
junction to  abate  the  nuisance  presupposes  defendant's  right 
to  do  work  on  the  street  to  abate  the  nuisance,  which  it  did 
not  have. 

Same.    Where  an  open  sewer  for  surface  drainage,  authorized  by 

5  law,  is  constructed  by  a  city,  an  abutting  property  owner  may 
maintain  an  action  for  damages  for  Injuries  to  his  property  In 
consequence  of  negligence  or  unsklllfulness  in  doing  the  work, 

AuTHORiTT  TO  CONSTRUCT:  Ordinance  or  resolution.  Though  Acts 
Twenty-fifth  General  Assembly,  chapter  7,  require  a  city  to 
pass   an   ordinance   or   resolution   authorizing   the   paving   of 

2  streets  and   construction   of   public   sewers,   no   ordinance   or 

3  resolution  was  necessary  to  authorize  a  city  to  construct  a 
temporary  open  sewer  for  surface  drainage,  since  such  sewer 
may  be  constructed  by  a  street  commissioner  without  specific 
authority. 

Ratification.  Where  a  temporary  open  sewer  for  surface  drain- 
age Is  constructed  by  a  city  without  the  passage  of  an  author- 

4  izing  resolution,  acceptance  of  the  work  by  the  city  supplies 
the  want  of  previous  authority. 

Appeal:  objection  that  relief  sought  is  not  warranted:  ftuf- 
flcient  objection,  below.  Where  a  city,  in  a  suit  by  an  abut- 
ting property  owner  to  enjoin  the  maintenance  of  an  open 
sewer,   Insists   that  the   owner   is  not  entitled   to  the   relief 

6  sought,  the  fact  that  it  did  not  make  the  point  that  the  owner's 
action  should  have  been  at  law,  and  that  it  did  not  move  to 
transfer  same  to  the  law  docket  in  the  trial  court  will  not 
preclude  such  city  from  urging  that  contention  on  appeal. 
The  objection  is  not  that  the  case  should  have  preceded  at 
law,  but  that  the  relief  asked  could  not  properly  be  given  by 
any  tribunal. 

Appeal    from   Linn   District    Court. — Hox.    Willi a:^i    G.. 

Thompson,  Judge. 
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Thursday,  October  25,  1900 

Action  in  equity  to  enjoin  defendant  city  from  main- 
taining in  the  street  an  open  sewer  or  ditch.  From  a  judg- 
ment dismissing  the  petition  and  taxing  costs  to  plaintilf, 
he  appeals. — Affirmed. 

Rickel  &  Crocker  and  John  A.  Reed  for  appellant 

Warren  Harmon,  John  N.  Huges,  and  Jamison  & 
Smyth  for  appellees. 

Waterman,  J. — Plaintiff  is  the  owner  of  a  number  of 
lots  in  James  C.  Young's  First  addition  to  the  city  of  Cedar 
Rapids,  It  is  conceded  that  prior  to  the  time  of  the  acts 
complained  of  the  defendant  city  adopted  by  ordinance  a 
plan  for  a  general  system  of  sewerage,  according  to  which 
a  permanent,  arched  brick  sewer  was  to  be  constructed  in 
certain  of  the  streets  of  said  addition;  that  such  a  sewer 
was  begun  and  constructed  for  some  distance  along  its 
planned  route,  which  extended  beyond  the  addition  in  ques- 
tion, but  through  such  addition  an  open  drain  was  built, 
which  connects  with  the  permanent  sewer.  This  drain  i3 
laid  in  the  center  of  several  streets  of  said  addition.  It  U 
from  8  to  10  feet  wide,  and  from  4  to  8  feet  deep,  and, 
as  is  charged,  seriously  impedes  the  use  of  the  streets.  It 
is  also  established  that  the  property  of  plaintiff  is  practically 
vacant  end  unimproved,  and  that  but  little  use  is  made  by 
the  public  of  the  streets  and  alleys  adjacent  thereto.  It  is 
alleged  on  the  part  of  defendant  that  this  ditch  is  but  tem- 
porary, and  that  the  permanent  sewer  will  be  extended  as 
rapidly  as  the  money  to  pay  therefor  can  be  acquired,  for 
all  payments  have  to  be  made  out  of  the  general  fund  of 
such  municipality,  and  the  condition  of  that  fund  is  such 
that  the  work  must  be  done  gradually.  The  argument  of 
plaintiff  proceeds  as  follows:  First  it  is  insisted — though, 
we   take   it,    with   no   great   confidence — that   the   plat   of 
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Young's  addition  was  never  accepted  by  the  municipality, 

and  therefore  the  highways  shown  thereon  are  not  public 

streets  of  said  city.     If,   under  the  pleadings,   we 

1  could  regard  this  matter  as  in  issue,  it  would  hardly 
benefit   plaintiff.     If  the   streets   upon   which   this 

drain  is  built  were  not  city  highways,  the  work  of  building 
the  drain  was  an  act  of  trespass,  and  plaintiff's  action  should 
be  at  law  for  damages.  He  could  not  secure  the  mandatory 
Avrit  asked,  for  the  granting  of  any  such  writ  presupposes 
the  city's  right  to  do  work  on  the  street  to  abate  the 

2  nuisance.   Next  it  is  claimed  that,  if  the  city  had  a 
right  to  enter  upon  these  streets,  it  had  not  acquired 

authority  to  build  an  open  sewer  thereon,  because  the  work 
was  never  authorized  either  by  ordinance  or  resolution. 
Previous  to  beginning  this  work,  the  city,  by  ordinance 
properly  passed,  had  adopted  a  plan  of  sewerage  in  accord- 
ance with  specifications  made  by  one  Chester  B.  Davis,  a 
sanitary  engineer.  According  to  this  plan,  the  permanent 
sewer  on  these  streets  was  to  be  arched  in  form,  and  of 
three  courses  of  brick.  Whether  any  provision  was  made 
in  such  plan  for  temporary  drains  to  supplement  the  perma- 
nent system  as  it  was  being  constructed  does  not  appear  ia 
the  record.  The  whole  of  the  Davis  plan  is  not  set  out 
(vcrtain  action  of  the  city  council,  which  is  set  forth,  leads 
US  to  think  the  Davis  system  comprehended  this  open  drain. 
For  instance,  it  appears  that  the  Davis  plan  was  adopted; 
that  the  work  in  accordance  therewith  was  let;  and,  aftor 
this  open  drain  was  constructed,  a  report  of  the  sewer  com- 
mittee that  the  work  was  completed  according  to  such  plan 
and  specifications  was  adopted  by  the  council.  But,  if  this 
were  not  so,  we  must  say  that  we  know  of  no  rule  of  law 
that  requires  a  city  to  act  by  ordinance  or  resolution  in  the 
making  of  a  temporary  drain  in  the  street.  Appellant  relies 
somewhat  on  chapter  7,  Acts  Twenty-fifth  General  Assem- 
bly. That  act  applies  to  permanent  work  where  the  city 
Vol.  112  Iowa— 24. 
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streets  are  paved  and  curbed,  or  public  sewers  constructed. 

The  improvement  irt  question  is  but  a  temporary  gutter  for 

surface  drainage.     It  is  in  the  line  of  such  work  as 

3  might   be   done  by   a  street   commissioner    without 
specific  authority  from   the  council.     The  cases  of 

Trustees  of  Diocese  of  lo^va  v.  City  of  Anamosn,  76  Iowa, 
638,  and  Blanden  v.  City  of  Ft.  Dodge,  102  Iowa,  441,  cited 
by  appellant,  both  relate  to  change  of  grade,  which  is  In 
the  nature  of  permanent  work,  and  both  were  actions  for 
damages.  See,  also,  Kepple  v.  City  of  Keokuk,  61  Iowa, 
653.     Furthermore,  if  a  resolution  had  been  neces- 

4  sary  to  authorize  this  work,  the  acceptance  of  tho 
work  by  the  city  would  be  a  ratification  of  the  ac", 

and  would  supply  the  want  of  previous  authority.  Hard 
v.  City  of  Decorah,  43  Iowa,  313;  1  Dillon  Municipal  Cor- 
prations,  139,  459.  Of  course,  if  an  ordinance  or  resohi- 
tion  is  required  as  a  basis  for  some  other  municipal  act, — 
as  the  levy  of  an  assessment, — its  want  cannot  be  supplie^I 
by  ratification.  The  effect  of  subsequent  acceptance,  how- 
ever, is  to  make  the  work  done  by  the  agent  that  of  tho 
principal.  If  this  open  drain,  then  is  the  work  of  the  city,, 
and  it  had  a  right  to  do  such  work,  it  cannot  now  be  com- 
pelled to  undo  it  While  we  say  this  drain  was  in  line  with 
work  a  street  commissioner  might  do  as  incident  to  a  tem- 
porary improvement  of  a  street,  we  do  not  wish  to  be  un- 
derstood as  saying  that  such  officer  could  go  to  the  extent 
he   did   in   this   instance.     Neither   do  we   wish   it 

5  thought  that  plaintiff  is  without  any  remedy,  under 
the  facts  disclosed  here.     If  this  gutter  or  drain  was 

negligently  constructed,  and  plaintiff  has  been  injured 
thereby,  he  has  a  right  of  action  for  damages.  Powers  v. 
City  of  Council  Bluffs,  45  Iowa,  652.  A  question  some- 
what akin  to  this  in  principle  was  passed  upon  by  this  court 
in  the  case  of  City  of  McGregor  v.  Boyle,  34  Iowa,  268, 
In  that  case  the  city  sued  to  recover  damages  for  the  filling 
of  a  sewer  in  a  street  by  defendant.     The  claim  of  the  latter 
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Tvas  that  the  sewer  was  an  open  one ,  that  it  was  a  nuisance, 
and  rendered  access  to  his  property  difficult  and  dangerou-^. 
On  these  issues  this  court  said:  "The  city,  as  a  public 
corporation,  had  the  right  to  construct  the  sewer  in  question, 
and,  unless  the  work  has  been  negligently  or  unskillfully 
performed,  the  defendant  would  have  no  right  of  action  for 
consequential  injuries  to  his  property;  but,  if  the  city 
authorities  constructed  the  sewer  in  an  unskillful  or  im- 
proper manner,  whereby  the  property  of  defendant  was 
injured  he  may  recover  damages  for  injuries  to  his  property 
caused  by  such  negligence  or  imskillfulness.  *  ♦  * 
The  improvement  being  authorized  by  law,  and  constructed 
by  the  agents  on  whom  the  law  conferred  the  authority, 
such  improvement,  though  carelessly  or  unskillfully  made, 
did  not  constitute  a  nuisance,  so  that  defendant  could  law- 
fully interpose,  and  remove  the  same^  Ilis  rfemedy,  in  casii 
of  injurv'  to  his  property  in  consequence  of  such  careless  or 

unskillful  construction,  is  by  action  for  damages.'' 
G  Appellant  seeks  to  maintain  his  standing  in  this  court 

on  the  grounds  that  the  point  was  not  made  below 
that  hift  action  should  bave  been  at  law,  and,  if  it  had  been, 
defendant  should  have  moved  to  transfer  to  the  law  docket. 
Neither  of  these  positions  is  sustainable.  From  the  begin- 
ning defendant  lias  insisted  that  plaintiff  is  not  entitled  to 
the  relief  asked.  It  is  not  precluded  from  giving  a  reasoji 
in  support  of  that  contention  now,  because  it  did  not  assign 
it  in  the  trial  court.  McLachlari  v.  Town  of  Gray,  105 
Iowa,  259.  As  to  the  other  matter,  we  may  say  the  case 
as  it  appears  here  would  have  no  place  on  the  law  docket. 
The  objection  made  by  defendant  is  not  that  this  case  should 
have  proceeded  at  law,  but  that  no  such  relief  as  is  asked 
could  properly  be  given  by  any  tribunal.  The  action  of  tho 
district  court  appear3  to  have  been  correct,  and  its  judgment 

is  AFFIRMED. 

GiL^NOER^  C.  J.,  not  sitting. 
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position  to  demand  that  under  any  policy  of  comity  he  is 
entitled  to  maintain  the  action."     The  ease  of  Hurd  v.  City 
of  'Elizabeth,  41  N.  J.  Law,  3,  is  cited,  and  this  language 
therefrom   quoted:     "The  more   correct  definition   of   tho 
legal  rule  would  be  that  a  receiver  cannot  sue,  or  otherwise 
exercise  his  functions  in  a  foreign  jurisdiction,  whenever 
such  acts,   if  sanctioned,  would  interfere  with   the  policy 
established    by    law    in    such    foreign    jurisdiction."     In 
Wyman  v.  Eaton,  supra,  the  court  uses  this  language :     "Ad- 
mitting, for  the  sake  of  the  argument,  the  rule  that  comity 
controls  as  to  the  authority  of  plaintiff  to  sue  in  this  state, 
and  as  we  have  in  effect  said,  the  record  leaves  us  without 
doubt  that  its  exercise  should  be  denied,  because  it  would 
be  in  contravention  of  the  rights  of  our  citizens,  and  operate 
to  their  injury."     Although   these  cases  were  determined 
upon  the  facts  presented  in  each,  it  may  with  reason  be  said 
that  the  doctrine  of  comity  between  states  was  not  expressly 
recognized,  if  it  was  not,  in  fact,  the  intention  of  the  court 
to  fully  repudiate  it ;  but,  as  another  branch  of  this  case  13 
presented  which  will   determine   it,  we  will   say  nothing 
further  in  relation  to  the  comity  which  it  is  claimed  should 
prevail  between  states  in  matters  of  this  kind. 

The  plaintiff  alleged  in  his  petition  that  the  note  and 
mortgage  upon  which  suit  was  instituted  was  duly  assigned 
to  him  after  his  appointment  as  receiver.  The  demurrer  to 
the  petition  was  on  the  ground  of  want  of  capacity  to  sue 
in  the  courts  of  this  state,  and  was  sustained  on  that  ground 
alone.  It  is  true  the  suit  was  brought  in  plaintiff's  name 
^'as  receiver  of  the  American  Savings  and  Loan  Associa- 
tion," but  the  words  "as  receiver,"  etc,  may,  we  think,  be 
treated  as  descriptive  of  the  person  merely,  and  not  as  an 
essential  part  of  the  pleading.  If  this  be  true,  the  plaintiff 
was  in  court  with  a  petition  setting  forth  his  title  as  re- 
ceiver and  also  as  an  assignee,  and,  if  he  might  maintain 
his  action  in  either  ca^^city,  it  was  error  to  sustain  a  de- 
murrer to  the  entire  pleading.     The  demurrer  admitted  that 
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^plaintiff  was  the  assignee  of  the  note  and  mortgage  in  ques- 
tion, and  also  that  he  held  the  legal  title  thereto,  because  the 
assignee  holds  such  title  under  well-settled  principles.  With 
the  legal  title  of  the  instruments  vested  in  him,  we  know  of 
no  rule  of  law  in  this  state  which  denies  him  the  right  to 
use  the  courts  for  the  collection  of  his  claim,  no  matter 
where  his  domicile  mav  be.  It  is  a  familiar  rule  that  a 
party  holding  the  title  of  any  instrument  may  sue  thereon, 
and  no  exception  to  this  rule  has  ever  been  made  against  a 
non-resident  of  this  state,  so  far  as  we  are  advised.  Indeed, 
it  has  been  held  in  many  states  where  the  doctrine  of  comity 
has  not  been  recognized  as  to  suitors  in  a  representative 
capacity  that  the  assignee  of  property  may  maintain  au 
action  as  of  right.  Cole  v.  Cunninqham,  133  U.  S.  107  (10 
Supreme  Court  Rep.  269,  33  L.  Ed.  538);  Graydon  v. 
Church,  7  Mich.,  36;  GUman  v.  Ketchum,  84  Wis.,  60  (54 
N.  W.  Rep.  395) ;  Smng  v.  Lumber  Co,,  91  Wis.,  517  (65 
K  W.  Rep.  175)  ;  Buswell  v.  Order  of  Iron  Hall,  161  Mass., 
224  (36  K  E.  Rep.  1065) ;  Toronto  General  Trusts  Co,  v. 
Chicago,  B.  &  Q,  R.  Co,,  123  N.  Y.,  37  (25  N.  E.  Rep. 
198).  And  see  note  to  Siraughan  v.  Hallwood,  8  Am.  St. 
Rep.  49.  The  demurrer  should  have  been  overruled. — 
Reversed. 

Granger,  C.  J.,  not  sitting. 


JoNH  Brammer  v.  Wabash  Railway  Company,  Appellant     uT^ 

Aailroadt:  recoveby  op  double  damage  for  stock  killed:  Vari- 
ance between  affidavit  and  evidence.  Code  1873,  section  1289, 
provides  that,  if  a  railway  corporation  neglects  to  pay  the 
value  of  stock  which  is  killed  on  its  road  where  such  corpora- 
tions having  the  right  to  fence,  failed  to  fence  its  right  of 
way,  within  30  days  after  notice  in  writing,  accompanied  by 
an  affidavit  of  such  destruction,  has  been  served  on  an  agent 
in  the  employ  of  the  corporation  in  the  county  where  the  de- 
struction   was    committed,   such   owner   shall    be   entitled   to 
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double  tbe  value  of  the  stock  killed.  PlaintlfTs  mare  wa« 
killed  by  defendant  company  at  a  point-  where  defendant 
failed  to  fence  the  road,  and  plaintiff  served  notice  and  affi- 
davit on  defendant  saying  that  on  a  o^^rtaln  date,  at  a  cer- 
tain pointi  defendant's  train  killed  one  bay  horse,  four  years 
old,  of  a  certain  value,  while  a  stock  report  which  he  filled 
out  and  filed  at  defendant's  request,  stated  that  a  bay 
mare,  five  years  old,  of  the  same  value,  was  killed,  but 
on  a  different  date,  and  in  the  petition  he  asked  to  recover 
for  one  bay  horse,  killed  on  or  about  the  time  set  out  in  his 
first  affidavit,  and  of  the  same  value.  He  testified  that  only 
one  animal  had  been  killed,  and  tht  it  was  a  bay  mare,  four 
years  old.  Held,  that  the  defendant  was  sufficiently  advised  to 
put  it  on  inquiry,  which,  if  pursued,  would  have  led  to  a  dis- 
covery of  the  facts  concerning  plaintiff's  claim,  notwith- 
standing the  variance  between  the  affidavit,  claim,  and  evi- 
dence, and  hence  plaintiff  can  recover  double  the  value  of  the 
animal. 

Appeal  from  Polk  District  Courf.-^HoN.  C.  B,  Holmes, 

Judge. 

Thursday,  October  25,  1900. 

Action  to  recover  damages  for  killing  one  bay  horso 
of  the  value  of  $140  on  or  about  the  seventeenth  day  of 
October,  1893,  by  one  of  the  defendant's  trains  at  a  point 
where  the  defendant  had  a  right  to  fence,  but  had  not  fenced. 
As  a  basis  for  recovering  double  damages  under  section 
1289  of  the  Code  of  1873,  the  plaintiff  alleges  that  on  the 
twenty-second  day  of  March,  1894,  he  served  written  notice 
and  aflSdavit,  copies  of  which  are  attached  to  his  petition,  on 
the  defendant's  station  agent  at  Percy,  in  Marion  county,  in 
which  county  the  animal  was  killed,  and  that,  although 
more  than  30  days  have  elapsed  since  said  service,  the  de- 
fendant has  not  paid  for  said  horse,  nor  any  part  of  the 
value  thereof;  wherefore  plaintiff  asks  to  recover  $280. 
The  notice  and  affidavit  set  out  state  that  on  the  twenty-fifth 
day  of  September,  1893,  about  one  mile  northwest  of  Percy, 
defendant's  train  killed  a  cow  of  plantiff's,  of  the  value  of 
$85.     They  also  state  that  on  or  about  the  seventeenth  day 
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of  October,  1893,  at  a  point  about  one  mile  from  Percy, 
defendant's  train  ran  over  one  bay  horse,  the  property  of  the 
plaintiff,  of  the  value  of  $140,  whereby  said  horse  was 
killed.  The  defendant  answered,  denying  generally,  and  in 
an  amendment  admitted  service  of  said  notice  and  aflSdavit 
March  22,  1894,  but  denied  that  on  or  about  the  seventeenth 
day  of  October,  1893,  defendant's  train  had  injured  or  killed 
one  bay  horse,  the  property  of  the  plaintiff.  Further 
answering,  the  defendant  says  that,  if  its  train  ever  injured 
or  killed  an  animal  belonging  to  the  plaintiff,  the  animal  so 
injured  or  killed  and  the  time  of  such  injury  or  damage  are 
not  correctly  stated  in  said  notice  and  affidavit  Defend- 
ant says  as  a  further  defense  *'that  said  notice  does  not  fur- 
nish it  with  such  infomiation  as  was  necessary  in  order  t> 
enable  it  to  investigate  in  regard  to  any  such  injury,  if  any 
there  was,  occurring  at  any  other  time."  Defendant  alleges 
that  said  notice  is  not  as  required  by  statute,  and  that  by 
reason  of  the  facts  it  was  prevented  from  making  full  and 
complete  investigation  in  regard  to  any  injury  or  damage 
occurring  upon  any  other  date,  until  after  the  expiration  of 
30  days  from  the  service  of  said  notice,  and  that  by  reason 
of  the  facts  plaintiff  is  barred  and  estopped  from  claiming 
double  damage.  In  a  further  amendment  defendant  states, 
in  effect,  that  in  investigating  the  claim  it  relied  upon  tlic 
date  of  injury  and  the  description  of  the  animal  as  stated 
in  said  notice  and  affidavit,  and  confined  its  investigation 
thereto;  that  it  was  misled  by  incorrect  statements  therein, 
and  prevented  from  making  a  full  and  proper  investigation ; 
wherefore  defendant  says  that  the  plaintiff  is  estopped  from 
claiming  double  damages  for  the  killing  of  an  animal  not 
described  in  said  notice,  or  which  was  killed  at  a  remote  date 
from  that  named.  Verdict  and  judgment  for  the  plaintiff 
for  $280.     Defendant  appeals. — Affirmed. 

Cummins,  Hewitt  &  Wright  for  appellant 
Bowen  &  Brockett  for  appellee. 
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Given,  J. — I.     We  have  the  question  whether  under 
the  notice  given  by  plaintiff  to  defendant,  plaintiff  is  entitled 
to  recover  double  damages,  under  section  1289  of  the  Oodo 
of  1873,  which  contains  the  following:     "And  if  such  corpo- 
ration neglects  to  pay  the  value  of  or  damage  done  to  any 
such  stock  within  30  days  after  notice  in  writing,  accom- 
panied by  an  affidavit  of  such  injury  or  destruction,  has 
been  served  on  any  officer,  station  or  ticket  agent  employed 
in  the  management  of  the  business  of  the  corporation  in  the 
county  where  the  injury  complained  of  was  committed,  such 
owner  shall  be  entitled  to  recover  double  the  value  of  the 
stock  killed  or  damages  caused  thereto."     It  is  not  provided 
what  the  notice  shall  contain,  but  in  Manwell  v.  Railway 
Co.,  80  Iowa,  662,  we  said  as  follows:     "It  was  said  in 
Mendell  v.  Railway  Co,,  20  Iowa,  11,  in  effect,  that  the 
purpose  of  the  notice  and  affidavit  is  to  advise  the  corpora- 
tion how  much  and  for  what  the  injured  party  claims.     The 
affidavit  must  show  the  injury  to  or  destruction  of  the  prop- 
erty.    The  notice  should  advise  the  corporation  of  the  loss 
of  which  complaint  is  made  and  of  the  demands  of  the  per- 
son  injured   on   account  of   it.     The  notice  and   affidavit 
together  should,  so  far  as  practicable,  inform  the  company 
of  such  material  facts  as  will  enable  it  to  investigate  the 
claims  made,  and  decide  whether  it  will  pay  the  amount 
demanded  without  litigation  within  the  time  limited.    These 
requirements  are  not  within  the  letter,  but  they  are  within 
the  evident  spirit  and  purpose,  of  the  statute."     In  addi- 
tion to  service  of  the  notice  and  affidavit  set  out  to  the  peti- 
tion, it  appears  that  on  the  sixteenth  day  of  November, 
1893,  the  plaintiff  received  from  the  defendant's  station 
agent  at  Percy  a  blank  stock  report,  which  he  filled  up,  and 
forwarded,  stating  therein,  "That  there  was  one  bay  mare 
killed,  5  years  old,  on  or  about  10  or  11  of  Nov.,  1893"; 
and  on  said  sixteenth  day  of  November  said  report  so  veri- 
fied was  delivered  to  the  defendant's  station  agent  at  Percy, 
and  by  him  forwarded  to  tlie  defendant's  adjustin»qr  agent. 


Oct.  1900.]     BiiAMMJiB  V.  Wabash  Eailway  Co.  379 

It  will  bo  observed  that  this  report  states  that  it  was  a  bay 
mare,  5  yeare  old,  that  was  killed,  and  that  she  was  killed 
about  the  tenth  or  eleventh  of  November,  1893;  that  the 
notice  and  affidavit  served  March  22,  1894,  says  that  on 
October  17,  1893,  at  a  point  one  mile  from  Percy,  defend- 
iint's  train  injured  and  killed  "one  bay  horse,  4  years  old" ; 
and  in  his  petition  the  plaintiff  asks  to  recover  for  the  killing 
of  one  bay  horse  on  or  about  the  seventeenth  day  of  October, 
1893.     Plaintiff  testifies  that  he  did  not  have  a  horse  or 
mare  killed  or  injured  on  or  about  the  seventeenth  day  of 
October,  1893 ;  that  but  one  horse  was  killed ;  that  it  was  n 
bay  mare,  past  4  years  old,  and  that  it  was  killed  about  the 
tenth  or  eleventh  of  November,  1893.     The  court  instructed 
that  it  was  claimed  that  the  notice  and  affidavit  were  insuffi- 
cient, and  added:     "You  are  instructed  that  the  question 
of  the  sufficiencv  of  said  notice  is  one  of  law  and  must  be 
determined   by  the  court;   and  you  are  further  instruc^ted 
that  said  notice  and  affidavit  are  sufficient,  and,  if  you  shall 
find  that  plaintiff  is  entitled  to  recover,  your  verdict  should 
be  double  the  reasonable  value  of  said  mare."    In  Mendclf 
V,  Railway  Co.,  supra,  the  notice  was  sworn  to,  and  the  ser- 
vice was  by  leaving  the  original  notice,  instead  of  a  copy, 
and  the  contentions  were  as  to  the  sufficiency  of  such  notice 
and  service.     What  the  notice  should  contain  was  not  in- 
volved.    In   Manwell   v.    Railway    Co,,   supra,    the   notice 
claimed   f$100   damages,   and   the  contention   was  whether, 
imder  said  notice,   the  plaintiff  might  recover,   as   double 
damages,  more  than  twice  the  amount  claimed  in  the  m^tice. 
Beyond  tlieso  questions  what  is  required  to  be  stated  in  such 
notices  was  not  involved,  and  what  is  said  on  that  -iubjoct 
is  not  conclusive.     Notwitlistanding  the   discrepancies   be- 
tween the  notice  and  affidavit  and  the  facts,  the  appollant 
could  not  be  and  was  not  misled  as  to  the  claim  made.     It 

• 

was  sufficiently  advised  to  put  it  upon  inquiry,  which,  If 
diligently  pui*sued,  would  have  discovered  to  it  tho  fach 
concerning  the  plaintiff's  claim.     There  is  not  sufficient  evi- 
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denoe  to  sustain  the  allegations  of  the  answer  upon  whicli 
an  estoppel  is  claimed.  We  think  there  was  no  error  in 
the  court  instructing  that  the  notice  and  affidavit  were  suffix 
cient. — Affirmed. 

Granger^  O.  J.,  not  sitting. 


112    380 

Ti2  ^^  David  F.  Witter  and  C.  O.  Nourse^  Plaintiffs,  v.  Board 

'i3i  6^  ^^  Supervisors  of  Polk  County,  et  ah.  Defendants, 

:^    ^  AND   Paul   Kraetsch,   et  ah.   Plaintiffs,   Board  op 

!?? 1??  Supervisors^  Polk  County^  Iowa,  Defendants,  David 

140    ^  F.  Witter  and  C^  O.  Nourse,  Interveners. 

Counties:    implied  poweb  to  make  debt:  'Non-negotiable  evidence 

t    of  deht^    The  power  to  purchase  real  estate  necessary  for  th« 

erection  of  buildings  for  county  purposes,  given  to  the  board 

4  of  supervisors  by  Code,  section  422,  subdivision  9,  carries 
with  It,  as  a  necessary  Incident  thereto,  the  power  to  create 
an  indebtedness  therefor,  and  to  evidence  the  same  by  some 
form   of   non-negotiable   instrument. 

Same.    Under  Code,  sections  447,  448,  authorizing  counties  to  bor- 

1  row  n^oney  for  the  erection  of  public  buildings,  and  to  issue 

2  bonds  for  such  indebtedness,  a  county  has  no  express  or  im- 
plied power  to  Issue  negotiable  bonds  for  a  debt  created  in 

6  the  purchase  of  necessary  real  estate  for  a  court  house  site, 
under  authority  given  by  section  422,  subdivision  9. 

Constitutional  Law:        oubative    statutes.     The    curative   act   of 
March  29,  1900,  adopted  by  the  Twenty-eighth  General  Assem- 

1  bly,  legalizing  a  special  election  held  in  Polk  county  on  a 
proposition  submitted  for  the  purpose  of  authorizing  the  board 

2  of  supervisors  to  pure  base  a  court  house  at  a  cost  not  to  exceed 
$100,000,  and  to  legalize  the  authority  of  said  board  to  pur- 
chase real  estate  for  said  purpose  at  a  cost  not  t«  exceed  said 

5  sum,  and  to  levy  a  tax  to  pay  the  indebtedness  created  by  such 
purchase,  confers  no  power  on  the  county  which  it  did  not  then 
hold  in  common  with  all  the  counties  of  the  state,  but  merely 
cures  defects  In  the  form  of  the  procedure,  and  hence  is  not 
violative  of  Constitution,  Article  1,  section  6,  and  id.  article  3. 
section  30,  requiring  laws  to  be  uniform,  and  prohibiting  local- 
or  special  legislation. 
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Cross  Appeals  Polk  District  Court. — Hon.  S.  F.  Pbouty^ 

Judge. 

Friday^  October  26,  1900. 


At  the  general  election  in  1898,  by  a  vote  of  the  electors 
of  Polk  county,  the  board  of  supervisors  was  authorized  to 
build  a  new  court  house  for  the  county,  and  to  issue  bonds 
to  raise  the  funds  therefor,  and  to  levy  a  tax  to  pay 
1  said  bonds.     A  change  of  location  of  the  court  house 

within    the    city    of    Des    Moines    was    afterwards 
agitated,  and  at  a  special  election  held  January  25,  1899, 
the  board  of  supervisors  submitted  to  the  voters  of  the  coun- 
ty the  following  propositions:     "Shall  the  board  of  super- 
visors of  Polk  county  purchase  a  site  on  the  west  bank  of 
the  Des  Moines  river,  between  Court  avenue  and  Grand 
avenue,  and  east  of  West  Second  street,  in  the  city  of  Des 
Moines,  Iowa,  at  a  cost  not  to  exceed  $100,000,  upon  which 
to  erect  a  new  court  house;  and  shall  the  board  of  super- 
visors issue  bonds  of  Polk  county,  Iowa,  for  the  purpose 
of  securing  money  with  which  to  purchase  such  site;  and 
shall   the  board   of  supervisors  be   authorized   to  levy   an 
annual  tax  of  not  to  exceed  one-quarter  of  one  mill  on  the 
dollar  of  the  assessed   valuation   of  the   taxable   property 
within  Polk  county  for  a  period  not  exceeding  twenty  years, 
for  the  purpose  of  paying  the  principal  and  interest  ?"   After 
this  election  was  held,  the  following  proceedings  were  insti- 
tuted, as  related  by  counsel,  which  we  are  glad  to  avail  our- 
selves  of  in  stating  the  present  situation  of  affairs:     Owing 
to  the  alleged  informality  in  some  of  the  returns,  the  board 
of  supervisors  refused  to  declare  that  the  propositions  had 
been  adopted,  and  a  mandamus  suit  was  instituted,  the  title 
being,  "The  State  of  Iowa  ex  rel.  John  McClellan  County 
Attorney,  vs.  The  Board  of  Supervisors  of  Polk  County.-' 
The  object  of  this  suit  was  to  require  a  canvass  of  the  re- 
turns and  a  declaration  of  the  result     Under  an   agree- 
ment of  the  parties,  the  case  was  tried  at  the  January  term, 
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1899,  and  a  judgment  rendered  which  directed  a  canvass  ol 
ihe  vote  at  the  special  election  in  accordance  with  the  re- 
(juircments  of  tlie  law.     The  defendants  have  not  appealed 
from   this   judgment.     Second.     At   about   the   same  time 
Paul  Kraetsch,  a  property  owner  and  taxpayer,  brought  hit 
suit  for  an  injunction  against  the  board  of  supervisors,  th6 
object  of  which  was  to  reach  exactly  the  same  end  sough, 
in  the  mandamivs  proceeding,  viz.,  the  ascertainment  of  the 
result  of  the  special  election.     In  this  suit  David  F.  Wittei 
and  Charles  O.  Nourse  filed  a  petition  of  intervention,  mak- 
ing the  plaintiff  in  the  suit  as  well  as  the  board  of  super- 
visors defendants,  and  which,  in  substance,  charged  that  the 
statute  did   not   authorize   the  county   to   issue   negotiable 
bonds  or  borrow  money  under  any  circumstances  for  the  pui*- 
pose  of  procuring  the  funds  necessary  to  purchase  a  ne\* 
site.     Issues  were  joined  upon  the  petition  of  intervention, 
and  by  stipulation   it  became   an   independent  petition  in 
equity,  and  was  heard  as  sucli.     A  final  decree  was  rendered, 
which  held  that  there  was  no  authority  in  the  law  undei 
which  a  county  could  issue  bonds  or  borrow  money  for  tha 
purpose  of  buying  a  site  for  a  court  house,  and  the  board 
was  enjoined  from  so  doing.     The  board  of  supervisors  and 
Kraetsch  appealed  from  this  decree.     Subsequent  to  their 
intervention  in  the  Kraetsch  case,  the  plaintiffs  David  F, 
Witter  and  C.   O.  Nourse  brought  the  second  of  the  two 
suits  shown  in  the  title  hereto,  and  issues  were  so  framed  in 
it   as   to   present  the   following  questions:     (1)     Did    the 
special  election  of  January  25,  1899,  confer  upon  the  board 
of  supervisors  the  authority  to  buy  a  new  site,  not  exceed- 
ing in  price  $100,000?     (2)  Did  the  special  election  of 
January   25,   1899,   confer  upon   the  board  of  supervisors 
authority  to  issue  non-negotiable  warrants,  and  with  such 
warrants  pay  for  a  new  site,  and  to  levy  a  tax  for  the  pur- 
pose of  accumulating  a  fund  wuth  which  to  redeem  the  war- 
rants?    Upon  the  final  hearing  the  district  court  decided: 
Fu%st,  that  the  special  election  did  not  authorize  the  board 
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to  buy  a  new  site  with  warrants  to  be  redeemed  from  the- 
proceeds  of  a  special  tax  levied  through  a  series  of  years; 
second^  that  the  special  election  did  authorize  the  board  t«> 
buy  a  new  site,  not  exceeding  $100,000  in  price,  and  pay 
for  the  same  witli  the  proceeds  of  the  present  site,  or  with, 
any  other  funds  that  might  be  in  the  county  treasury  not 
otherwise  appropriated.     From  the  decree  so  rendered  both 
parties  have  appealed.     The  plaintiffs  insist  that  the  special 
election  of  January  25,  1899,  is  absolutely  void,  and  con- 
ferred no  authority  of  any  kind  upon  the  board,  and  that 
the  court  erred  in  holding  that  the  board  could  legally  buy 
a  new  site  costing  more  than  $2,000,  and  pay  for  the  same^ 
with  the  proceeds  of  the  sale  of  the  present  site,  or  witli 
other  funds  that  might  be  available  for  such  purpose.     On 
the  other  hand,  the  board  of  supervisors  insists  that  th<.^ 
court  erred   in  holdins:  that  the  special  election   did  not 
empower  the  board  to  buy  a  new  site,  and  pay  for  it  with 
warrants  upon  the  treasury ;  the  warrants  to  be  payable  only 
from  the  proceeds  of  a  tax  of  one-fourth  of  a  mill  levicri 
only  upon  the  taxable  property  of  Polk  county,  the  levy  to 
continue  until  the  warrants  were  redeemed,  but  in  no  event 
to  continue  more  than  20  years.     It  was  agreed  by  stipula- 
tion that  the  appeals  should  be  consolidated,  and  the  cases 
submitted  together,  which  was  done.     After  these  cases  werq 
submitted  at  the  January,  1900,  term  of  this  court,  the  fol- 
lowing legalizing  act  respecting-  the  matters  in  controversy 
was  nassed  by  the  general  assembly: 

"Whereas  there  was  on  the  twenty-ilfth  day  of  January, 
1899,  held  in  the  county  of  Polk,  and  state  of  Iowa,  a  spe- 
cial election  at  which  there  was  submitted  to  the  voters  of 
this  county  the  following  propositions:  Shall  the  board 
2  of  supervisors  of  Polk  county,  Iowa,  purchase  a  site 

on  th->  west  bank  of  the  Des  Moines  river,  betweon 
Court  avenue  and  Grand  avenue,  and  cast  of  West  Second 
street,  in  the  City  of  Des  Moines,  Iowa,  at  a  cost  not  to 
exceed  one  hundred  thousand  (100,000)  dollars,  upon  which 
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to  erect  a  new  court  house;  and,  shall  the  board  of  super- 
visors issue  bonds  of  Polk  county,  Iowa,  for  the  purpose  of 
securing  money  with  which  to  purchase  the  site;  iJid  shall 
the  board  of  supervisors  be  authorized  to  levy  an  annual 
tax  of  not  to  exceed  one  quarter  of  one  mill  on  the  doUar  on 
the  assessed  valuation  of  the  taxable  property  within  Polk 
county,  Iowa,  for  a  period  of  not  exceeding  twenty  (20) 
years,  for  the  purpose  of  paying  the  principal  and  interest 
of  said  bonds  ?"  and  whereas,  at  the  said  special  election  the 
said  propositions  were  voted  for  by  a  majority  of  all  the 
persons  voting  for  and  against  the  same;  and  whereas,  it 
has  been  declared  by  the  district  court  of  Polk  county,  Iowa, 
and  by  the  board  of  supervisors  of  said  county,  that  the  said 
propositions  were  adopted  at  said  election;  and  whereas, 
doubts  have  arisen  respecting  the  legality  and  regularity  of 
the  proceedings  of  the  board  of  supervisors  leading  up  to 
said  election,  and  respecting  the  legality  and  regularity  of 
the  notice  of  said  election,  and  respecting  the  legality  and 
regularity  of  the  proposition  submitted  at  said  election,  and 
respecting  the  authority  vested  in  said  board  of  supervisors 
by  said  election :     Be  it  enacted  by  the  general  assembly  of 
the  state  of  Iowa: 

"Section  1.     That  the  resolutions  and  proceedings  of 
the  board  of  supervisors  of  Polk  county,  Iowa,  concerning 
and  providing  for  said  special  election  of  January  25,  1899, 
the  notice  of  the  said  election   and   the  propositions  sub- 
mitted thereat,  be  and  the  same  are  hereby  l^alized,  and 
the  adoption  of  the  said  propositions  by  the  voters  of  said 
county,   as  hereinbefore  recited,   shall   have   the  following 
force  and  effect :     Fit'^L     To  authorize  the  board  of  super- 
visors of  Polk  county,  Iowa,  to  purchase  a  site  on  the  west 
bank  of  the  Des  Moines  river  between  Court  avenue  and 
Grand  avenue  and  east  of  West  Second  street  in  the  city  of 
Des  Moines,   Iowa,  at  a  cost  not  to  exceed  one  hundred 
thousand  (100,000)  dollars,  upon  which  to  erect  a  new  court 
house,  and  to  pay  for  the  same  with  any  money  in  the  treas- 
ury of  said  county,  not  otherwise  appropriated,  whether  the 


Oct    1900.]       WiTTBB  V.  BOAED  OF  SuPEBVISOES.  885 

^^■^■^"^■^^^"""~^-^— ^— "^^■^— — ^— ^^— ^-^■^— ^— ^■^■^— "^—i ^— ■— ■— ■^^-^— ^— ^"^ ^— i^— ^^i^^^^^™^™^"-—.^^^^.— •«— •^^^^^— »•— 

proceeds  of  the  sale  of  the  real  property  now  occupied  by  the 
court  house  or  of  ordinary  taxation.  Second.  To  levy  a 
tax  of  one-quarter  of  one  mill  upon  tho  assessed  valuation 
of  the  taxable  property  ^ithin  Polk  county,  Iowa,  for  a 
period  not  to  exceed  twenty  (20)  years,  for  the  payment  of 
the  indebtedness  created  in  the  purchase  of  a  site  on  the  west 
bank  of  the  Des  Moines  river,  between  Court  avenue  and 
Grand  avenue  and  east  of  West  Second  street,  in  the  city  of 
Des  Moines,  Iowa,  at  a  cost  not  to  exceed  one  hundred  thou- 
sand (100,000)  dollars,  upon  which  to  erect  a  new  couit 
house,  said  tax  to  bo  levied  annually,  and  to  begin  in  the 
year  1900,  provided  the  said  board  shall  decide  to  incur  an 
indebtedness  in  the  purchase  of  said  site.  Third,  To 
incur  an  indebtedness  not  exceeding  one  hundred  thousand 
(100,000"!  dollars,  for  a  site  on  the  west  bank  of  the  Des 
Moines  river,  between  Court  avenue  and  Grand  avenue,  and 
east  of  West  Second  street  in  the  city  of  Des  Moines,  Iowa, 
upon  which  to  erect  a  new  court  house,  and  to  execute  proper 
•evidences  of  such  indebtedness." 

Acts  Twenty-eighth  General  Assembly,  p.  143. 

Whereupon  the  original  submission  was  set  aside,  and 
the  cases  resubmitted  at  the  May  term,  1900,  with  argu- 
ments as  to  the  effect  of  the  legalizing  act — Modified  and 
Affirmed. 

C.  C,  &  C.  L.  Nourse  and  Bowen  &  Brockett  for  plain- 
tiffs David  F.  Witter  and  C.  O.  Nourse. 

Cummins,  Hewitt  &  Wright,  Phillips,  Ryan  &  Ryan, 
And  Evans  &  Adams  for  defendants. 

Sherwin^  J. — The  plaintiffs  David  F.  Witter  and  C. 

O.  Nourse  assail  the  curative  act  as  unconstitutional,  and 

allege  as  grounds  therefor  that  it  is  intended  to  confer  upon 

the  board  of  supervisors  of  Polk  county  alone  the 

3  following  powers :   First,  the  power  to  levy  a  special 

tax   for  county   purposes   for   the   next   20   years; 
Vol.  112  Iowa— 25. 
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second,  the  power  to  purchase  real  estate  exceeding  $2,000 
in  valiio,  in  violation  of  the  general  laws  of  the  state,  whiel: 
forbid  the  exercise  of  that  powder ;  thirds  the  power  to  creatr 
a  debt  and  to  issue  evidence  of  ii>debtedness  of  a  tenor  an*l 
nature  not  authorized  by  any  existing  statute,  and  not  per- 
mitted to  be  issued  by  any  other  county  of  the  state.  Th'^ 
plaintiffs  concede  "the  general  proposition  that  a  curativ^ 
act  is  valid  in  cases  where  there  has  been  a  defective  or 
irregular  exercise  of  a  power  already  confen*ed,  and  that 
the  legislature  may  cure  such  defects  as  it  might  originalh* 
not  have  required."  To  determine  the  effect  of  this  cura- 
tive act  upon  the  questions  presented  to  us  by  the  appeals 
is  the  duty  to  which  we  first  direct  our  attenion,  and  to 
properly  do  this  it  is  necessary  to  first  determine  what  power, 
cither  express  or  necessarily  implied,  was  lodged  in  th" 
board  of  supervisors  by  the  law  as  it  existed  at  the  time  th»- 
act  was  passed. 

The  first  sections  of  the  statute  bearing  upon  this  sub 
jcct  are  as  follows:  Subdivision  9  of  section  422  of  th 
Code  gives  the  board  of  supcrviors  power  "to  purcliase  for 
the  use  of  the  county  any  real  estate  necessary  for  the  erec 
tion  of  buildings  for  county  puriK>ses."  The  general  power 
granted  by  this  section  is  limited  by  section  423,  th^ 
material  part  of  which  is  in  the  following  language:  "Thr 
board  of  supGr\usors  shall  not  order  ^  ^  *  ^h^  pur- 
chase of  real  estate  for  county  purposes  exceeding  two  thou- 
sand dollars  in  value,  until  a  proposition  therefor  shall  hav»' 
first  been  submitted  to  the  legal  voters  of  the  county,  an'l 
voted  for  by  a  majority  of  all  persons  voting  for  and  against 
such  proposition  at  general  or  special  election,  notice  of  the 
same  beirg  given  for  thirty  days  previously  in  a  newspaper, 
if  one  be  published  in  the  county."  Section  422  confers 
upon  the  board  of  supervisors  express  power  to  purchase 
real  estate  upon  which  to  erect  a  court  house,  but  the  amount 
which  may  be  used  for  this  purpose  cannot  exceed  $2,000, 
unless  directly  authorized  by  a  majority  of  the  legal  voters 
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of  the  county.  The  board,  having  the  power  under  tho  ^ 
statute  to  purchase  within  the  expressed  limits,  needed  only 
the  authority  of  a  majority  of  the  voters  of  the  county  to 
extend  this  power  to  the  purchase  of  a  site  costing 
$100,000.  This  authority  was  conferred  by  the  vote  at  the 
special  election  of  January  25,  1899,  unless  there  was  some 
fatal  defect  in  the  procedure  submitting  the  proposition,  of 
Avhich  we  shall  say  more  hereafter. 

Assuming,  then,  for  present  purposes,  that  full  power 
had  been  given  the  board  of  supervisors  to  purchase  a  new 
court  house  site  at  a  cost  of  not  to  exceed  $100,000,  we  come 
to  tho  next  question  which  logically  presents  itself,  and  one 
which  we  deem  it  necessary  to  determine  in  arriving  at  a 
true  solution  of  the  questions  before  us,  namely,  does 
4  the  power  to  purchase  real  estate  for  county  pur- 

poses carry  with  it  as  an  incident  thereto  the  power 
to  create  an  indebtedness  therefor?  We  think  it  may  be 
conceded  that  the  legislature  has  not  given  the  board  of 
supervisors  express  power  to  incur  indebtedness  for  the  pur- 
chase of  property  for  coimty  purposes,  but,  the  express 
power  to  purchase  being  given  without  any  restrictions  ex- 
cept such  as  may  be  removed  by  a  vote  of  the  people,  and 
no  particular  mode  of  purchase  being  pointed  out,  we  sc© 
no  valid  reason  why  the  board  may  not,  as  a  necessary  inci> 
dent  to  this  power,  create  an  indebtedness  for  the  real 
property  so  bought  This  principle  was  announced  in  tho 
case  of  MullanJcy  v.  Town  of  Cedar  Falls,  19  Iowa,  21, 
where  it  is  said:  "It  is  first  objected  that  the  town  as  a 
municipal  corporation  could  not  legitimately  build  such  a 
bridge,  but  when  we  look  into  the  powers  which  its  acts 
of  incorporation  under  the  laws  of  the  state  confer  upo)i 
the  town,  its  control  of  the  streets,  and  its  known  duty  to 
make  the  same  so  as  to  afford  an  easy  and  safe  transit  to 
all  parts,  we  do  not  feci  at  liberty  to  doubt  the  existence 
of  the  power  and  its  proper  exercise  in  this  case.  Th(» 
bridge,  in  its  construction,  cost  some  $12,000  or  $15,000. 
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To  meet  this  expense  the  town  issued  its  warrants  or  notea 
in  denominations  of  one,  three,  and  five  dollars.  Its  powers 
to  do  so  are  denied,  but,  the  object  itself  being  legitimate,  it 
becomes  a  necessary  means  to  an  end,  and  to  do  so  was  not 
an  undue  exercise  of  authority."  Under  the  provisions  of 
section  1717  of  the  Code  of  1873,  this  court  held  in  Austin 
V.  District,  51  Iowa,  102,  that  the  district  township  had 
the  power  to  incur  indebtedness  for  the  erection  of  a  school 
house.  It  is  said :  "There  is  certainly  no  statutory  inhibi- 
tion upon  a  district  towTiship  to  prevent  it  from  erecting  a 
school  house  in  advance  of  the  collection  of  the  taxes  neces- 
sary to  pay  for  it.  It  seems,  indeed,  that  debts  may  be  con- 
tracted in  the  erection  of  a  school  house  in  advance  even 
of  the  levy  of  the  necessary  taxes."  This  case,  it  is  true, 
may  be  said  to  depend  somewhat  upon  the  statute  cited, 
but  sections  447-449  of  the  Code,  relating  to  the  powers 
and  duties  of  the  board  of  supervisors,  in  our  judgment  as 
clearly  contemplate  the  incurring  of  indebtedness  as  did 
section  1717  of  the  Code  of  1873. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
section  125,  says:  "Although  a  municipal  corporation 
proper,  in  the  execution  of  its  ordinary  corporate  powers, 
and  the  discharge  of  its  corporate  duties,  may  make  con- 
tracts and  create  debts,  and  may,  when  not  restrained  by 
statute,  evidence  the  liabilities  thus  incurred,  yet,  if  the 
instrument  is  made  to  assume  the  form  of  negotiable  paper, 
such  paper  is  always  open  to  defenses  in  the  hand  of  the 
transferees  when  it  is  used  without  the  express  authority 
from  the  legislature,  or  authority  fairly  to  be  implied  from 
the  charter  or  legislation  applicable  to  the  municipality.** 
Tiedeman  on  Municipal  Corporations,  section  182,  says: 
"The  current  of  decisions  is  running  in  favor  of  the  view 
that  a  municipal  corporation  may  exercise  any  power  that 
is  suitable  or  needful  to  effectuate  tho  business  for  which  it 
is  created,  whether  the  power  be  expressly  granted  or  must 
be  implied,  and  that  in  the  implied  power  of  a  municipal 
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corporation  should  be  included  the  power  to  borrow  money.'' 
The  same  doctrine  is  announced  in  the  following  cases: 
Stale  V.  Bahcock,  22  Neb.,  614  (35  K  W.  Rep.  941) ;  Citu 
of  Williamsport  v.  Com,,  84  Pa.  St.,  487;  City  of  Rich- 
mond V.  McGirr,  78  Ind.,  192;  Danielly  v.  Cahaniss,  52 
Ga.,  211;  Allen  v.  Intendant,  etc.,  89  Ala.,  641  (8  South. 
Rep.  30,  9  L.  R.  A.  497)  ;  Claiborne  County  v.  Brools, 
111  U.  S.,  400  (4  Sup.  Ct.  Rep.  489,  28  L.  Ed.  470).  If, 
then,  under  the  express  power  given  the  county  to  purchase 
real  estate,  the  power  to  create  an  indebtedness  therefor 
follows  as  a  necessary  incident  to  the  exercise  of  such  power, 
may  the  county  issue  its  non-negotiable  evidence  of  such 
indebtedness?  We  are  clearly  of  the  opinion  that  this  in- 
quiry must,  from  the  very  necessities  of  the  case,  be  answered 
in  the  affirmative.  It  would  be  idle  to  say  that  the  power 
to  purchase  on  credit  exists,  and  to  then  assert  that  no  means 
may  be  employed  to  carry  out  this  existing  power,  and  in 
many  instances  completely  tie  the  hands  of  the  county, 
and  indirectly  deprive  it  of  the  power  to  create  an  indebted- 
ness, and  render  it  utterly  impossible  for  it  to  make  thu 
permanent  public  improvements  demanded,  unless  such  im- 
provements had  been  anticipated,  and  funds  provided  there- 
for in  advance.  To  so  hold  would  be  illogical,  and  contrary 
to  good  business  methods,  and,  in  our  judgment,  antagonist!** 
to  the  best  interests  of  the  taxpayers  of  the  county.  The? 
board  of  supervisors  is  the  agent  of  the  county ;  and  where 
it  has  been  authorized  by  its  principal,  either  by  express 
power  conferred  by  law,  or  by  the  power  necessarily  implied 
from  such  express  power,  to  do  certain  things  for  the  benefit 
of  the  principal,  it  should  be  held  to  have  the  power  to 
carry  on  the  business  in  hand,  as  would  a  private  person, 
using  therefor  business  methods  and  resv^rting  to  such  means 
as  arc  recognized  as  legitimate  in  the  business  world.  In 
other  words,  no  valid  reason  can  be  given  why  a  board  of 
supervisors  should  not  transact  the  business  of  the  county 
along  well-established  business  lines,  when  it  has  power  lo 
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do  it  at  all.     Clarh  v.  Janesville,  10  Wis.,  136;  State  v. 
Commoji  Council  of  Madison,  7  Wis.,  688;  Ketchum  v.  City 
of  Buffalo,  14  N.  Y.,  356;  Clark  v.  School  Directors,  78 
111.,  474,  and  cases  supra.     If  the  foregoing  views  are  cor- 
rect, it  needs  no  argument  or  citation  of  authorities  to  sus- 
tain the  proposition  that  a  tax  may  be  levied  to  pay  the 
lawful  indebtedness  thus  created.     And,  if  this  may  be  done, 
Avhy  may  not  the  board  extend  the  period  of  taxation  3o 
that  the  future  shall  bear  a  part  of  the  burden  created  by 
this  extensive  permanent  improvement  ?     If  it  be  conceded 
for   the   purpose   of   argiunent    that    the   statute   does   not 
specially  provide  for  extending  the  period  of  taxation  as 
in  the  case  of  the  erection  of  buildings,  we  find  no  reason 
why  this  may  not  be  done  if  it  be  the  expressed  wish  of  the 
voters  of  the  county.     The  law  does  not  prohibit  it,  and 
the  expenditure  of  so  large  a  sum  for  groimd  upon  which 
to  build  a  court  house  is  an  extraordinary  one,  which  could 
not  ordinarily  be  met  without  a  special  tax  therefor.     We 
think  the  board  of  supervisors,  as  the  agfent  of  the  count v, 
might  Avell  submit  to  its  principal  the  question  as  to  how 
and  when  the  funds  shonld  be  raise<l  to  pay  for  the  ground 
about  to  be  purchased,  and  that,  when  so  advised,  it  could 
proceed  accordingly,  if  to  do  so  would  not  be  in  contraven- 
tion of  the  statute. 

We  come  now  to  a  consideration  of  the  curative  act 
passed  by  the  Twenty-eighth  General  Assembly.  We  have 
already  determined  that  the  county  had  the  power  before 

the  passage  of  this  act  to  create  an  indebtedness  for 
5  the  purchase  of  real  property  upon  which  to  build 

a  court  house,  and  to  evidence  its  indebtedness  by 
some  form  of  non-negotiable  instrument.  'What  was  there, 
then,  for  the  act  to  reach  as  a  healing  measure?  Clearly, 
no  vital  question  as  to  the  power  of  the  county,  for  this 
power,  as  already  stated,'  it  then  had.  Every  question  con- 
tained in  the  proposition  submitted  to  the  voters  at  the 
special  election  of  January,   1899,  except  the  question  of 
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the  issuance  of  bonds,  was  one  which  might  lawfully  be 
submitted  to  the  voters  for  their  determination,  and  these 
questions  being  answered  in  the  aflBrmative  gave  the  board 
of  supervisors  undoubted  power  to  do  all  they  asked,  witli 
the  exception  above  stated.  The  real  effect,  then,  of  the 
act  was  merely  to  cure  any  defect  in  the  form  of  the  pro- 
cedure or  in  the  method  of  placing  the  proposition  before 
the  voters.  It  conferred  no  power  upon  Polk  county.  The 
power  that  we  hold  Polk  county  then  had  was  common  to 
all  the  counties  in  the  state ;  hence  the  act  is  not  in  violation 
of  either  article  1,  section  6,  or  of  article  3,  section  30,  of 
the  constitution  of  the  state,  and  did  no  more  than  is  con- 
<*ededed  it  might  do.  The  general  rule  is  thus  laid  down 
by  Mr.  Sutherland  in  his  work  on  Statutory  Construction 
(section  483) :  "The  rule  in  r^ard  to  curative  statutes  is 
that  if  the  thing  omitted  or  failed  to  be  done,  and  which 
constitutes  the  defect  sought  to  be  removed  or  made  harm- 
less, is  something  which  the  legislature  might  have  dis- 
j)cnsed  with  by  previous  statute,  it  may  do  so  by  a  subsequent 
ona  If  the  irregularity  consists  in  doing  some  act,  or 
doing  it  in  the  mode  which  the  legislature  might  have  made 
immaterial  by  a  prior  law,  it  may  do  so  by  a  subsequent 
one."  It  is  also  so  held  in  Boardman  v.  ^edcwith,  13  Iowa, 
2d2;State  v.  Squires,  26  Iowa,  S4:0 ',RicTiman  v.  Supervisors^; 
77  Iowa,  517;  Tutile  v.  Polk,  84  Iowa,  12;  Windsor  v. 
City  of  Des  Moines,  101  Iowa,  343;  Windsor  v.  City  of 
Des  Moi/nes,  110  Iowa,  75. 

The  remaining  question  to  be  determined  is  whether 
the  county  may  issue  negotiable  bonds  for  the  debt  created 
in  the  purchase  of  a  court  house  site.     It  will  be  noticed 
that  no  such  authority  was  attempted  to  be  given  in 
<>  the  curative  act  we  have  just  considered.     It  is  con- 

tended by  the  county,  however,  that  express  power 
so  to  do  is  conferred  by  sections  447  and  448  of  the  Code, 
iind  that  the  power  to  issue  bonds  for  the  erection  of  a 
public  b^iilding  was   also  intended  to  include  the  ground 
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upon  which  it  is  situated.  A  careful  examination  of  the 
statute  covering  the  entire  subject  leads  us  to  a  different 
conclusion.  We  think  the  two  sections  relied  upon  do  not 
confer  express  power  to  issue  bonds  for  the  purpose  con- 
tended, nor  will  they,  either  singly  or  together,  bear  the 
construction  contended  for  on  the  other  point.  If  the  legis- 
lature had  intended  to  give  the  county  sHch  power,  or  if  it 
had  intended  to  include  the  necessary  ground  upon  which 
the  building  must  stand  in  the  provision  permitting  bonds 
to  be  issued  for  the  erection  of  the  court  house,  it  could  cer- 
tainly have  inade  its  intentions  and  meaning  clear  by  the 
use  of  but  few  additional  words. 

It  is  further  contended  that  the  necessary  power  to 
issue  bonds  in  cases  of  this  kind  should  be  implied.  If  we 
deemed  this  an  open  question  in  this  state,  it  is  possible 
that  we  might  consistently  so  hold,  following  to  its  logical 
conclusion  the  holding  that  the  county  may  create  an  indebt- 
edness and  pay  the  same  by  a  tax  levy  extending  over  a 
term  of  years ;  but  we  are  precluded  from  so  doing  by  former 
decisions  of  this  court.  Cl(vrh  v.  City  of  Des  Moines,  1^ 
Iowa,  199;  Lively  v.  City  of  Cedar  Falls,  21  Iowa,  669; 
Heins  v.  Lincoln,  102  Iowa,  69.  In  the  case  of  Heins  t\ 
Lincoln  the  city  attempted  to  issue  bonds  in  payment  «yf 
warrants  issued  for  the  current  expenses  of  the  city,  and, 
it  is  said,  can  be  distinguished  from  the  case  at  bar  on  that 
account;  but  the  general  question  of  the  implied  power  of 
a  municipality  to  issue  its  negotiable  bonds  was  fully  dis- 
cussed, and  the  language  of  other  courts  holding  that  such 
power  cannot  be  implied  for  any  purpose  cited  with 
approval,  and  the  language  of  the  opinion  is  such  that  we 
think  the  desired  distinction  cannot  be  made.  What  was 
said  in  Hull  v.  Marshall  County,  12  Iowa,  142,  was  in  the 
way  of  discussion  only,  and  did  not  decide  any  question  in 
the  case.  The  decrees  of  the  district  court  are  modified 
and     affirmed     in     accordance     herewith. — Modified     and 

AFFIRMED. 

Granger,  C.  J.,  not  sittiiisr. 
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John  Diemeu  v.  Guernsey  &  Johnson  and  Blanche  G.  n4o  «86 
Johnson^  Appellants,  Ed.  S.  Joselyn,  G.  V.  Goodell^ 
Assignee  of  Ed.  S.  Joselyn  for  the  benefit  of  Creditors, 
Olney  &  McDaid  and  Simmons  BLa.rdware  Company, 
Defendants,  CoHi;N  &  Meisner  and  twelve  others^ 
General  Creditors,  Interveners. 

Preferences:  mortgage  and  general  assignment.  A  debtor 
executed  mortgages  on  his  stock  of  goods  to  secure  certain 
creditors,  and  two  days  thereafter  made  an  assignment  for  the 
benefit  of  his  creditors.  At  the  time  he  executed  the  mort- 
gages he  had  no  intention  of  making  the  assignment.  Held, 
3  that  the  execution  of  the  mortgages  and  assignment  were  not 
so  connected  in  point  of  time,  circumstance,  and  intention  as 
to  constitute  one  transaction,  and  were  therefore  not  void, 
as  being  an  assignment  with  preference  to  certain  creditors. 

Priority  of  Mortgages:       burden  of  proof.     Where  a  mortgagee  of 

1  personal  property  claimed   priority  over  a   prior  unrecorded 
mortgage  on  the  same  property,  the  burden  was  on  him  to 

2  show  that  he  took  his  mortgage  without  notice  of  such  prior 
mortgage. 

Appeal  from  Tama  District  Court. — Hon.   G.   W.   Burn- 
ham,  Judge. 

Friday,  October  26,  1900. 

Plaintiff  brings  this  action  in  equity  for  judgment, 
and  to  foreclose  a  chattel  mortgage  executed  to  him  July 
6,  1896,  by  Ed.  S.  Joselyn,  on  a  certain  stock  of  merchan- 
dise and  store  fixtures  to  secure  the  payment  of  six  prom- 
issory notes  made  at  different  dates  between  August  i, 
1893,  and  July  6,  1896,  inclusive,  aggregating  $2,000,  and 
a  second  mortgage  executed  July  23,  1896,  on  the  same 
property,  to  secure  the  same  debt,  made  to  correct  errors 
supposed  to  exist  in  the  first.  G.  V.  Goodell,  assignee  of  Ed. 
S,  Joselyn  for  the  benefit  of  creditors,  Guernsey  &  Johnson 
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and  Blanche  G.  Johnson,  Olney  &  McDaid,  and  Simmons 
Hardware  Company,  creditors  of  Ed.  S.  Joselyn,  are  made 
defendants,  and  as  to  them  plaintiff  claims  priority.   Cohen 
&  Meisner  and  12  other  general  creditors  of  Ed.  S.  Joselyn 
intervened,  but  as  no  relief  was  granted  to  them,  and  they 
do  not  appeal,   their  demands  require  no   further   notice. 
Guernsey  &  Johnson  filed  answer  and  cross  bill  asking  fore- 
closure of  the  chattel  mortgage  executed  to  them  by  Ed.  S. 
Joselyn,  August  31,  1893,  to  secure  the  payment  of  his  four 
promissory  notes  dated  August  7,   1893,   aggregating  $1,- 
868.89,  and  claiming  that  said  mortgage  is  a  lien  prior  and 
superior  to  the  claims  and  liens  of  the  other  defendants. 
Olney  &  McDaid  filed  their  answer  and  cross  bill,  asking 
to  foreclose  a  chattel  mortgage  of  Ed.  S.  Joselyn  made  to 
them  July  23,  1896,  on  the  same  property,  to  secure  his 
promissory  note  in  the  sum  of  $780.    They  claim  that  their 
mortgage  is  superior  to  that  of  Guernsey  &  Johnson,  and 
of  equal  force  with  the  mortgage  of  the  Simmons  Hard- 
ware Company,  and  say  that  they  have  not  information  suf- 
ficient to  form  a  belief  as  to  whether  or  not  plaintiff's  mort- 
gage is  superior  to  their  mortgage.     The   Simmons  Hard- 
ware Company  filed  similar  answer  and  cross  bill  to  fore- 
close their  chattle  mortgage  on  the  same  property  given  by 
Joselyn  to  secure  his  note  for  $256.49.     Issues  were  joined 
upon  these  cross  bills,  plaintiff  asserting  his  mortgage  to 
be  superior;  Olney  &  McDaid  and  the  Simmons  Hardware 
Company  claiming   their  liens   to   be  superior  to  that  of 
Guernsey  &   Johnson   and   to   the   assignment   to   Goodell. 
<Juemsey  &  Johnson  claim  their  mortgage  to  be  paramount 
to  the  claims  and  liens  of  all  the  other  defendants.     The  as- 
signee and  interveners  attack  the  Guernsey  &  Johnson  mort- 
gage, and  claim  their  interests  to  be  superior  in  the  prop- 
erty in  controversy  to  said  mortgage.     Decree  was  entered 
foreclosing    the    mortgages    of    the    plaintiff    and    of    de- 
fendants Olney   &   McDaid   and  the   Simmons   Hardware 
'Company,    and    dismissing   the   cross   bill   of   Guemsev  & 
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Johnson  asking  foreclosure,  but  allowing  their  claim  as  a 
general  creditor  under  the  assignment.  Guernsey  &  John- 
son appeal. — Reversed. 

J.  A.  Merritt  for  appellants. 

Struhle  &  Steiger  for  appellees  assignee  and  intor- 
yeners. 

Willett  £  Ruber  for  appellees  Diemer,  Joselyn,  Good- 
<i\\y  Olney  &  McDaid,  and  Simmons  Hardware  Co. 

Given,  J. — I.  There  is  no  question  but  that  Ed  S. 
Joselyn  is  indebted  to  each  of  these  creditors  in  the  amounts 
<»laimed,  except  as  to  the  last  of  the  six  notes  executed  to 
the  plaintiff.  This  note  was  executed  July  6,  1896,  for 
^$1,000,  and  we  are  satisfied  that  it  represents  a  bona  fide 
indebtedness.  The  several  claims  being  thus  established, 
we  now  inquire  as  to  the  rights  of  these  mortgagees  under 
their  respective  mortgages,  and,  first,  as  to  whether  the  ap- 
pellants Guernsey  &  Johnson  are  entitled  to  a  lien  under 
their  mortgage  as  against  the  other  mortgages.  In  August, 
1893,  Ed.  S.  Joselyn  purchased  a  stock  of  merchandise  from 
Guernsey  &  Johnson,  then  owned  and  kept  at  Dayton,  Web- 
ster county,  Iowa.  In  part  payment,  Joselyn,  on  the  seventh 
day  of  August,  1893,  executed  and  delivered  his  four  prom- 
issory notes,  three  for  $500  each,  and  one  for  $368.89,  pay- 
able to  Blanche  G.  Johnson,  a  member  of  said  firm.  On 
the  thirty-first  day  of  August,  1893,  Joselyn  executed  a 
mortgage  on  said  merchandise  to  M.  A.  Guernsey  and 
Blanche  G.  Johnson,  conditioned  for  the  payment  of  said 

notes  "to  the  said  Gurnsey  &  Johnson."  Joselyn 
1  removed    the    merchandise    to    Tama    City,    Tama 

county,  Iowa,  where  he  kept  the  same  on  sale 
at  retail  in  the  usual  course  of  such  business.  This 
mortgage  was  not  filed  for  record  until  August  8,  1896, 
when  it  was  filed  in  Tama  county.  This,  it  will  be 
observed,  wai  after  the  mortgages  to  the  plaintiff,  to  Olney 


39  J  DiEMEB  V.  Guernsey.  [112  Iowa 

&  McDaid,  and  the  Simmons  Hardware  Company  were  exe- 
cuted and  recorded,  and  after  the  general  assignment  had 
been  made  to  G.  V.  Goodell.  Appellees  contend  that  appel- 
lants' mortgage  was  withheld  from  record  in  pursuance  of  an 
agreement  between  the  parties  thereto,  so  as  not  to  prejudice 
the  credit  of  Joselyn  as  a  retail  merchant.  This  appel- 
lants deny,  and  say  that  they  failed  to  record  it  only  "by 
oversight,  aot  understanding  the  necessity^  therefor."  Jose- 
lyn testifies  to  an  express  agreement  that  the  mortgage  should 
be  withheld,  from  record,  and  this  the  appellants,  and  a  dis- 
interested witness,  who  was  present,  deny.  We  think  the 
evidence  fails  to  show  such  an  agreement,  but,  if  it  did,  it 
would  be  immaterial,  as  we  view  the  case.    The  bur- 

2  den  is  upon,  appellees  to  show  that  they  took  their 
mortgages  without  notice  of  the  existence  of  appel- 
lants' mortgage,  and  this  they  have  failed  to  do,  but  on  the 
contrary,  it  appears  quite  satisfactorily  that  the  plaintiff 
and  Olney  &  McDaid  did  have  actual  notice  of  its  exist- 
ence. The  testimony  of  Mr.  Johnson  and  of  Mr.  Duncan 
is  quite  conclusive  as  to  plaintiff's  knowledge,  and  other  evi- 
dence leaves  no  doubt  but  that  Olney  &  McDaid  also  knew 
of  it  before  they  took  their  mortgage. 

II.     Appellants  contend  that  the  mortgages  to  appel- 
lees and  the  assignment  to  Goodell  were  one  transaction, 
and  together  constitute  a  general  assignment,  and  that,  being 
with  preference  to  the  appellees,  the  mortgage  was 

3  void.     The  law  is  well  established  in  this  state  that 
if,  at  the   time  of  executing  these  instruments,   it 

was  the  intention  of  Ed  S.  Joselyn  to  thereby  dispose  of  all 
his  property  for  the  benefit  of  his  creditors,  they  together 
constitute  a  general  assignment,  and,  being  with  prefer- 
ence to  certain  creditors,  are  void.  It  is  the  intention  of 
Ed.  S.  Joselyn  that  we  are  to  ascertain.  See  Letts  v,  Mc- 
Masicr,  83  Iowa,  449 ;  In  re  Bloomfleld  Woolen  Mills,  101 
Iowa,  181 ;  Creglow  v.  Creglow,  100  Iowa,  276.  The  first 
mortgage  to  plaintiff  was  made  the  16th,  and  the  second. 
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to  correct  errors,  the  23d  of  July,  1896.  The  mortgages  to 
Olney  &  McDaid  and  the  Simmons  Hardwan*  Company 
were  made  July  23,  1896,  and  each  mortgage  recorded  on 
the  day  of  its  execution.  The  assignment  was  not  made 
until  July  25,  1896.  We  will  not  extend  this  opinion  by 
discussing  the  evidence  on  this  subject.  It  is  sufficient  to 
say  that,  while  we  have  no  doubt  as  to  Joselyn's  insolvency, 
we  do  not  find  that  he  had  any  intention  of  executing  a 
general  assignment  at  the  time  he  made  these  mortgages, 
nor  indeed,  until  the  day  it  was  made.  We  do  not  think 
that  the  execution  of  these  instiniments  was  so  connected  in 
point  of  time,  circumstances,  and  intention  as  to  constitute 
a  single  transaction.  It  follows  from  the  conclusions  we 
have  announced  that  the  general  assignment  to  G.  V.  Good- 
ell  is  valid ;  that  appellants  are  entitled  to  a  prior  lien  under 
their  mortgage  as  against  Ed  S.  Joselyn,  the  assignee,  and 
other  mortgagees ;  and  that  among  them  they  are  entitled  to 
priority  according  to  the  order  in  which  their  respective 
mortgages  were  executed.  The  decree  of  the  district  court 
is  reversed,  and  decree  will  be  entered  in  harmony  with  this 
opinion. — Keversed. 

Geaxoeu^  C.  J.,  not  sitting. 


M.  L.  IIiLL  V.  O.  G.  Gleisxkr,  John  Weiisiiixg  and  Cer-    llfs  ^ 

TATV  Prfaitsvsj     A nnnllnnte  


TAIN  Pre:sii8es^  Appellants. 


Canva88of  Consent  to  Liquor  Selling:  findings  as  to  each  town 
TO  BE  ENTERED  OF  RECORD.  Code,  sectlon  2450,  provides  that  all 
statements  of  general  consent  to  sell  intoxicating  liquors, 
filed  with  the  county  auditor,  shall  be  canvassed  by  the  board 

1  of  supervisors,   "and   its  finding  as  to  the  result  in  the  city 
having  over  5,000  inhabitants,  or  a  county,  as  the  case  may 

2  be,  and  the  various  towns  and  townships  therein  shall  be  en- 
tered of  record."    Held,  that  a  finding,  and  entry  of  record 

^3    thereunder,   that   a   statement   was   signed   by   a   majority   of 
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the  voters  of  a  township,  was  not  sufficient  to  bar  proceedings 
against  persons  for  selling  liquor  in  a  town  included  therein, 
without  a  similar  entry  and  finding  as  to  such  town,  inas- 
much as  section  2449  provides  that  a  statement  shall  not  be 
construed  as  a  bar  in  any  town  in  which  a  majority  of  the 
voters  do  not  sign  it. 

Oral  evidence  of  findings  inadmissible.  The  board  alone  is  au- 
thorized, under  section  2450,  to  make  the  canvass  and  finding^, 
subject  to  review  only  on  appeal,  and,  to  do  so  in  case  of  a 
4  town  included  within  a  township,  may  hear  evidence  to  de- 
termine the  sufficiency  of  the  statement  in  relation  thereto, 
and  hence  evidence  outside  of  the  record  of  the  board  to  show 
that  a  majority  of  the  voters  signed  the  statement  is  inadmis- 
sible. 

Appeal  from  Winneshieh  Disiricl  Court. — IIox.  L.  E.  Fel- 
lows, Judge. 

Wedxksday,  December  19,  1900. 

Action  in  equity  to  enjoin  and  abate  a  liquor  nuisance. 
Defendants  answered,  alleging  compliance  with  the  mulct 
law,  and  plaintiff  replied,  denying  that  said  law  had  been 
complied  with,  in  that  "the  board  of  supervisors  of  said 
county  have  made  no  findings  of  record  as  to  whether  or 
not  a  majority  of  the  voters,  as  shown  by  the  poll  lists  of  said 
election  at  the  last  preceding  general  election  of  said  countj\ 
residing  in  the  incorporated  town  of  Ossian,  Iowa,  signed 
said  statement  of  consent,  as  required  by  law.''  Decree  was 
rendered  for  plaintiff  substantially  as  prayed  and  the  de- 
fendants appeal. — Affirmcch 

John  B.  Kaije  for  appellants. 
E,  R,  Acres  for  appellee. 

Given,  J. — I.  There  is  no  dispute  as  to  the  facts, 
and  the  following  statement  will  be  sufficient  for  the  pur- 
pose of  this  inquiry :  On  and  for  some  time  prior  to  the  fil- 
ing of  this  petition,  March  10,  1900,  the  defendant  Gleisner 
kept  intoxicating  liquors  for  sale  and  sold  the  same,  in  the 
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premises  described,  situated  in  the  incorporated  town  of 
Ossian,  which  premises  belonged  to  the  defendant  Wershing, 
who  knew  of  the  use  being  made  thereof.    Further  facts 

are  shown  by  a  stipulation  as  follows:    It  is  stipu- 
1  latcd  that  during  the  month  of  April,  1897,  there 

was  circulated  in  Winneshiek  county,  Iowa,  a  peti- 
tion of  general  consent  to  sell  intoxicating  liquors,  which 
was  signed  by  more  than  65  per  cent,  of  the  legal  voter.s 
who  voted  at  the  last  preceding  general  election  in  said 
county,  as  shown  by  the  poll  list  of  said  election,  and  that 
at  the  January,  1898,  session  of  the  board  of  supervisors  of 
Winneshiek  county,  Iowa,  on  due  notice  given,  the  board 
canvassed  the  petition,  and  found  that  more  than  65  per 
cent,  of  the  voters  who  voted  at  the  last  preceding  general 
election  in  said  county  had  signed  said  petition,  as  shown 
by  the  poll  lists  of  said  election,  and  entered  their  findings 
of  record,  as  to  the  county  and  the  various  townships  and 
voting  precincts  in  said  county,  but  made  no  finding  of  rec- 
ord as  to  the  number  of  voters  who  voted  at  the  1890  general 
election  in  said  county  residing  in  the  town  of  Ossian, 
Iowa,  introduced  before  said  board,  nor  was  any  appeal 
taken  from  the  said  action  of  the  said  board.  It  is  further 
stipulated  that  tlie  town  of  Ossian,  Iowa,  is  duly  incorpo- 
rated, and  that  the  incorporated  town  of  Ossian  is  not  a 
separate  voting  precinct  at  any  general  election;  that  Mili- 
tary township,  wherein  said  town  is  situated,  is  the  voting 
precinct;  that  the  board  of  supervisors  foimd  and  entered 
of  record  that  there  were  370  voters  in  ^lilitary  township 
at  the  1896  general  election,  and  that  321  had  signed  said 
consent  petition,  as  shown  by  the  poll  lists  of  said  election. 
It  is  further  stipulated  that  the  opinion  in  the  case  of  Cam- 
eron V.  Fellows,  109  Iowa,  534,  shall  be  considered  as  o\  i 
dence  in  this  case.  It  is  stipulated  that  defendants  can  show 
before  the  said  district  court,  by  the  poll  lists  of  said  elec- 
tion, by  the  consent  petition,  and  by  oral  testimony  of  wit- 
nesses, that,  as  a  matter  of  fact,  more  than  a  majority  of 
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the  voters  at  said  electioa  residing  in  the  town  of  Ossian, 
Iowa,  signed  said  petition,  and,  for  the  purposes  of  this  case, 
it  is  to  be  considered  as  though  it  were  so  sho^vn,  subject  to 
I  his  objection  by  plaintiff,  separately  and  to  each  of  the 
foregoing  propositions,  that  it  is  incompetent,  irrelevant, 
and  immaterial,  not  the  best  evidence,  and  that  it  cannot  be 
shown  in  any  other  way  than  by  the  record  of  the  board  of 
supervisors  of  Winneshiek  county,  Iowa;  that  said  evidence 
is  further  incompetent  on  the  ground  it  is  an  attempt  on 
part  of  defendants  to  add  to  the  record  of  the  said  board 
of  supervisors  by  parol  evidence.  It  is  further  stipu- 
le lated  that  the  said  board  of  supervisors  made  no 
finding,  and  made  no  record  of  any  finding,  as  to  the 
number  of  voters  who  voted  at  the  1896  general  election  in 
45aid  county  residing  in  the  incorporated  town  of  Ossian, 
Iowa,  nor  the  number  of  signers  to  said  petition  residinr:  in 
said  town.  It  is  further  stipulated  that  the  defendants  have 
observed  the  requirements  of  the  law  in  said  cause  as  to 
giving  bond,  having  written  consent  of  resident  freehold- 
ers, consent  by  resolution  of  town  council,  payment  of  all 
taxes  assessed  against  said  property,  and  the  filing  of  list  of 
all  names  of  persons  employed  about  the  saloon  in  question, 
and  the  same  have  been  filed  with  the  county,  auditor  of  said 
county. 

II.     Section  244:0  of  the  Code  provides  that  the  state- 
ment of  general  consent  shall  not  "be  construed  as  a  bar 
in  any  town  in  which  a  majority  of  the  voters  do  not  sign 
said  statement."    It  will  be  observed  that  the  board 
3  of  supervisors,  in  canvassing  this  statement  of  gen- 

eral consent,  did  not  find  and  enter  of  record  that  it 
was  signed  by  a  majority  of  the  voters  of  the  town  of  Os- 
sian. Section  2450  provides  that  all  statements  of  general 
consent  filed  with  the  auditor  shall  be  canvassed  by  the 
board  of  supervisors,  "and  its  finding  as  to  the  result  in  the 
city  having  over  5,000  inhabitants,  or  the  county,  as  the  case 
may  be,  and  the  various  towns  and  townships  therein,  shall 
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be  entered  of  record.  And. such  findings  shall  be  effectual 
for  the  purposes  herein  contemplated  until  revoked  as  hero- 
in provided."  Plaintiff  contends  that  the  board  of  supervis- 
ors alone  has  jurisdiction  to  pass  upon  the  sufficiency  of 
statements  of  general  consent,  subject  only  to  the  right  of 
appeal;  that  their  sufficiency  cannot  otherwise  be  inquired 
into  and  determined;  and  that  in  cases  like  this  the  board 
may  take  evidence  as  to  who  and  how  many  of  those  sign- 
ing the  general  consent  were  voters  of  the  town  who  voted 
At  the  last  election.  lie  also  contends  that,  because  it  was 
not  found  and  entered  of  record  that  this  statement  of  gen- 
eral consent  was  signed  by  a  majority  of  the  voters 
of  the  town  of  Ossian,  it  is  not  a  bar  to  this 
Action.  The  defendants  contend  that  "town"  and 
^'towns,"  as  used  in  said  sections,  refer  to  towns  that  con- 
stitute  one  or  more  voting  precincts  at  general  elections,  and 
not  to  t(Jwns  like  Ossian,  that  only  compose  a  part  of  a  pre- 
-cinct.  In  support  of  this,  they  insist  that  the  canvass  must 
be  made  from  the  poll  book  and  statement  alone ;  that  when 
the  town  is  only  a  part  of  a  precinct  where  votes  are  cast 
nt  a  general  election  there  is  no  poll  book  showing  separately 
the  voters  of  that  part,  therefore  no  poll  book  with  which  to 
make  comparison,  and  that  in  such  case  the  finding  must  be 
as  to  the  town.  They  deny  that  the  board  has  jurisdiction 
to  take  evidence  other  than  the  statement  and  poll  book,  and 
Insist  that,  if  consent  by  the  township  does  not  apply  to 
the  town,  they  should  be  permitted  to  show  in  this  case  that 
said  general  consent  was  signed  by  a  majority  of  the  voters 
of  the  town  of  Ossian. 

III.  No  question  is  made  but  that  Ossian  is  a  town. 
The  language  of  section  2449,  quoted  above,  is  without  qual- 
ification, and  we  think  applies  to  all  towns,  though  they  bo 
l)ut  a  part  of  a  voting  precinct.  Inmiediately  preceding  this 
language  it  is  provided  as  follows.  "But  no  such  statement 
•of  general  consent  shall  be  construed  as  a  bar  to  proceedings 

Vol.  112  Iowa— 26. 
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against  persons  selling  intoxicating  liquors  in  towns  situated 
in  townships  of  which  less  than  a  majority  of  the  voters 
of  the  township,  including  the  town,  have  signed  the  state- 
ment of  general  consent."  If  it  were  not  for  what  follows,  it 
might  be  said  that  consent  of  the  township  including  the 
town  would  be  suflScient,  but,  as  we  have  seen,  immediately 
following  we  have  the  provision  that  the  statement  of  gen- 
eral consent  shall  not  be  construed  as  a  bar  in  any  town  in 
which  a  majority  of  the  voters  do  not  sign  the  statement.  It 
is  plain  that  to  be  a  bar  in  any  town  consent  by  a  majority 
of  its  voters  must  be  given. 

IV.  Said  section  2450  provides  that  all  statements  of 
general  consent  shall  be  canvassed  by  the  board  of  supervis- 
ors, and  its  findings  entered  of  record.  These  boards,  and 
they  alone,  are  authorized  to  make  the  canvass  and  findings, 

subject  only  to  review  on  appeal.  The  statute  does 
4  not  specify  the  manner  in  which  the  canvass  shall 

be  made,  but  docs  require  that  they  find  whether  the 
statement  is  sufiicient.  In  determining  this,  many  questions 
may  arise  that  cannot  be  answered  from  the  statement  and 
the  poll  books,  such  as  questions  as  to  the  identity  of  per- 
sons, the  genuineness  of  signatures,  and  the  like.  This  case 
affords  an  apt  illustration.  We  have  seen  that  it  was  the 
duty  of  the  board  to  determine  whether  this  statement  of 
general  consent  was  signed  by  a  majority  of  the  voters  of 
the  town  of  Ossian.  Now,  as  there  was  no  separate  poll 
books  for  that  town,  the  board  must,  of  necessity,  hear  evi- 
dence as  to  who  of  the  voters  of  Ossian  appeared  upon  the 
poll  book  of  the  township  and  the  statement  of  consent.  We 
think  it  follows,  from  the  authority  conferred,  that  the 
board  has  power  to  hear  evidence  upon  which  to  determine 
the  sufficiency  of  the  statement  of  consent.  Power  to  make 
the  canvass  and  findings  being  conferred  upon  the  board 
alone,  and  its  findings  made  effectual  for  the  purposes  con- 
templated until  revoked,  we  conclude  that  its  findings  can 
only    be    questioned    on    appeal,    and    therefore    evidence 
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to  show  that  a  majority  of  the  voters  of  Ossian  signed  this 
statement  of  consent  is  not  admissible  in  this  case.  The 
board  of  supervisors  did  not  find  that,  this  statement  of  con- 
sent was  signed  by  a  majority  of  the  voters  of  the  town  of 
Ossian,  and,  as  it  is  such  a  finding  by  the  board  or  on  appeal 
that  constitutes  the  bar  to  this  action,  we  conclude  that  the 
district  court  properly  held  that  his  action  is  not  Ijarred, 
and,  this  being  the  sole  defense,  the  decree  of  the  district 
court  is  correct,  and  it  is  affirmed. 


The  State  of  Iowa  v.  W11.1*  Owens,  and  M.   Evans, 
Defendants.     J.  L.  Pebry,  Appellant. 

Gasli  Ball  Deponited  bj  Stranccrt  is  to  be  dealt  wfth  as  the 
PBOPEBTT  or  DtTKunyANT.  Where,  pursuant  to  Code,  section  5524. 
et  seq,,  permitting  detendant  to  make  a  deposit  of  money  in 
lieu  of  bail»  and  regulating  Its  disposition,  a  third  person 
furnishes  the  money,  he  will  be  deemed  to  have  done  so  In 
compliance  with  the  -statute,  which  contemplates  that  the 
deposit  shall  be  made  by  the  defendant;  and  hence  the  money 
thereafter  can  be  returned  only  to  defendant,  to  whom  alone 
the  statute  provides  it  shall  be  paid,  and  may  therefore  be 
applied,  as  authorized  by  section  5524,  to  pay  a  fine  Imposed 
on  him,  refunding  to  him  the  surplus,  if  any. 

Appeal  from  Hardin  District  Court, — Hon.  J.  R.  Whit- 

akee^  Judgo. 

Wednesday,  December  19,  1900. 

This  is  an  appeal  from  a  ruling  on  the  application  of 
one  J.  L.  Perry,  asking  that  the  sum  of  $300  in  money, 
deposited  as  bail  for  the  appearance  of  M.  Evans  to  answer 
two  indictments  found  against  him  by  the  grand  jury 
of  Hardin  county,  bo  returned.  Application  denied. — ■ 
Affirmed. 
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Bryson  &  Bryson  for  appellant. 

Milton  Remley,  Attorney  Oeneral,  Chas.  A.  Van  Vleclc, 
Assistant  Attorney  General,  and  E.  II.  Lundy,  County 
Attorney,  for  the  State. 

Ueemer,  J. — A  preliminary  information  was  filed  be- 
fore a  justice  of  the  peace  of  Hardin  county,  accusing  de- 
fendants, Owens  and  Evans,  of  the  crime  of  keeping  a  gam- 
bling  house.     They    appeared    to    that    information,    and, 
waiving  examination,  were  held  to  answer  to  the  grand  jury, 
their  bail  being  fixed  at  $300  each.     The  justice  thereupon 
made  this  record  on  his  docket:     "Now,  on  this  day,  July 
1,  1898,  the  defendants  deposited  a  check  for  $600  made  by 
J.  L.  Perry  upon  the  Exchange  Bank,  Parkersburg,  Iowa, 
payable  to  John  C.  Crockett,  clerk  of  the  district  court,  or 
bearer,  in  lieu  of  bail  bond,  and  they  were  released,     C. 
Burling,  J.  P."     The  check  referred  to  in  this  entry  was 
indorsed,   "J.    C.    Crockett,   Clerk,"   and  bore  the   "Paid" 
stamp  of  the  bank  on  which  it  was  issued,  dated  "July  2, 
1892."     The  sheriff  made  the  following  receipt,  under  date 
of  July  1,  1898:     "Keceived  of  J.  L.  Perry  cWk  on  the 
State  Exchange  Bank  of  Parkersburg,  to  be  used,  if  honored 
by  drawee,  as  and  in  lieu  of  bail  of  Will  Owens  and  IM. 
Evans  for  their  appearance  to  the  next  term  of  the  distric»r 
court  of  Hardin  county,  Iowa.     A.  W.  Mitterer,   Sheriff, 
by  Lem  Harris,  Deputy."     Thereafter  the  grand  jury  re 
turned  two  indictments  against  defendant  M.  Evans  alone, 
on  each  of  which  bail  was  fixed  at  $000.     Thereafter  de- 
fendant Evans  filed  an  application  for  reduction   of  bail, 
and  in  this  application  stated  that,  if  bail  was  reduced,  "tho 
}iioney  in  the  hands  of  J.  C.  Crockett,  belonging  to  J.  L. 
Pt^rry,  will  be  deposited  with  the  clerk  in  lieu  of  bail" 
Perry  also  filed  a  written  statement  of  consent,  providing, 
in  substance,  that  the  said  sum  of  $600  alleged  to  belong  to 
him,  then  in  the  hands  of  the  clerk,  might  be  held  in  lieu 
of  bail,  provided  the  said  sum  was  accepted  in  full  of  bail 
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in  both  cases.  This  motion  .was  submitted  to  court,  and 
an  order  made  reducing  the  bail,  and  providing  that:  "The 
said  defendant  may  be  released  from  confinement  by  deposit- 
ing with  the  clerk  the  sum  of  $300  in  cash  in  said  cases 
r$600  in  the  aggregate)  ;  such  sum  to  be  received  and  held 
by  the  clerk  in  lieu  of  bail  bond,  as  provided  by  chaptof 
39,  tit.  25,  of  the  Code.  Dated  September  27,  1898."  On 
January  19,  1899,  defendant  Evans  pleaded  guilty  to  the 
crime  charged  in  one  of  the  indictments,  and  judgment  was 
rendered  that  he  pay  a  fine  and  costs;  and  on  the  same  day 
the  defendant  filed  an  application  asking  the  court  to  require 
the  clerk  to  apply  so  much  of  the  $300  deposited  as  cash 
bail  as  might  be  necessary  to  satisfy  the  judgment  rendere«l 
against  him.  The  county  attorney  made  a  like  motion  on 
the  same  day,  and  produced  a  certificate  from  the  clerk- 
showing  that  there  was  in  his  possession  $300  in  cash,  de- 
posited in  lieu  of  bail.  In  the  meantime,  however,  and  on 
tlanuary  10,  1899,  Perry  filed  a  motion  for  the  release  ot 
the  cash  bail  which  he  claimed  to  have  deposited,  on  the 
ground  that  he  had  surrendered  the  defendant  to  the  sheriff, 
who  then  held  him  (defendant)  in  his  custody.  Attached 
to  this  motion  was  a  certificate  from  the  sheriff  stating  that 
Perrv  had  presented  a  copy  of  his  consent  to  the  taking  of 
the  money  in  lieu  of  the  bail,  and  a  copy  of  the  order  of  th(? 
court  directing  the  clerk  to  accept  the  deposit  in  lieu  of 
bond ;  that  Perry  had  demanded  that  he  (the  sheriff)  hold 
defendant  Evans  in  his  custody,  and  that  the  said  $300  in 
cash  be  surrendered  to  him.  He  also  certified  that  he  had 
Evans  in  his  custody  in  the  jail  of  Hardin  county  3i> 
another  charge,  and  that  he  would  retain  him,  on  the  request 
and  direction  of  Perry  after  the  expiration  of  the  time  of 
commitment,  on  the  warrant  under  which  he  then  held  him,, 
if  so  ordered  bv  the  court.  To  this  certificate  was  attached 
a  notice  from  Perry  to  the  sheriff,  under  date  of  January 
10th,  to  the  effect  that  he  had  surrendered  Evans  to  hiiu 
(the  sheriff).     Attache<l  to  this  notice  was  the  consent  of 


406  State  of  Iowa  v.  Owens.  [112  Iowa. 

Perry  made  to  the  cciirt  on  tho  application  for  reduction  of 
l)ail,  and  the  order  of  court  thereon,  to  which  reference  has 
lieretofore  been  made.  In  October  of  the  year  1898  the 
defendant  Evans,  through  his  attorney,  served  notice  on 
the  county  attorney,  to  the  effect  that  a  notice  (sic)  was  on 
file,  asking  for  the  return  of  the  money  deposited,  on  the 
ground  of  the  surrender  of  the  defendant  as  shown  by  certifi- 
cate attached  thereto.  Attached  was  this  certificate:  "I, 
A.  W.  Mitterer,  sheriff  of  Hardin  county,  do  hereby  certify 
that  on  this  day  J.  L.  Perry,  the  depositor  of  money  as  bail 
for  the  defendant  M.  Evans,-  in  the  above-entitled  cause, 
pursuant  to  section  5530  of  the  Code  of  Iowa,  brought  the 
defendant  M.  Evans  to  me,  and  surrendered  him  to  me,  as 
rheriff  of  Hardin  county,  Iowa,  and  I  have  received  him, 
and  he  is  now  confined  in  the  county  jail.  Eldora,  Iowa, 
October  25,  1898.  A.  W.  Mitterer,  SheriflF  Hardin  County, 
Iowa."  A  hearing  was  had  on  the  motion  filed  by  the 
county  attoraey  to  apply  the  money  deposited  to  the  pay- 
ment of  fine  and  costs,  and  on  the  application  of  Perry  for 
the  return  of  the  money  to  him ;  and  the  court  sustained  the 
motion  of  the  county,  and  overruled  the  one  made  by  Perry. 
Perry  excepted,  and  the  appeal  is  from  these  rulings. 

Some  evidence  was  introduced  in  support  of  and  In 
resistance  to  these  motions.  This  evidence  discloses  the 
faet  that  the  clerk  held  the  money  in  his  possession  at  the 
time  of  trial;  that  he  was  unable  to  say  just  where  he  ob- 
tained it,  but  that  it  was  deposited  in  lieu  of  bail  for  the 
appearance  of  defendant ;  and  that  the  fine  and  costs  imposed 
on  defendant  Evans  had  not  been  paid.  It  also  appears 
lliat  Perrv  was  solicited  to  furnish  bail  for  defendants  at 
tlie  time  the  preliminary  information  was  filed,  and  that 
ho  furnished  the  check  for  $600,  whereby  the  money  was 
obtained,  and  that  his  check  was  accepted  in  lieu  of  bail. 
It  also  appears  that  defendant  had  done  nothing  towards 
surrendering  himself  to  the  sheriff,  but  that  he  was  at  the 
time  of  the  hoarinir  in  the  eu?tndv  of  the  sheriif,  under  a 
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warrant  of  commitment  issued  in  another  case;  and  the 
sheriff  says  "that  he  would  continue  to  hold  him  by  reason 
of  the  attempted  surrender  made  by  Perry." 

Turning  now  to  the  law,  we  find  that,  in  the  absence 
of  statute,  money  cannot  be  taken  in  lieu  of  bail.  Butler  v. 
Foster,  14  Ala.,  323;  City  of  Columbus  v.  Dunnick,  41 
Ohio  St,  602 ;  State  v.  Lazarre,  12  La.  Ann,,  166 ;  U.  8.  v. 
Faw,  1  Cranch  (C.  C.  486,  Fed.  Gas.  No.  15,078) ;  Dean 
x\  Com,,  1  Bush,  20;  Smart  v.  Cason,  50  111.,  195.  Our 
statute   provides   that  "the   defendant  may   at   any   time, 

*  *     *     instead   of  giving  bail,   deposit  with   the   derk 

*  *  *  the  sum  mentioned  in  the  order''  (admitting  him 
to  bail).  It  further  provides  that  "when  money  has  been 
deposited  by  the  defendant  *  *  *  the  clerk  under  the 
direction  of  the  court  shall  apply  the  money  in  satisfaction 
of  so  much  of  the  judgment  as  requires  the  payment 
of  money."  There  are  also  provisions  for  the  substitution 
of  money  in  place  of  bail,  and  for  the  substitution  of  bail* 
in  place  of  money.  See  Code,  sections  5524-5527,  inclusive. 
There  are  also  provisions  for  the  surrender  of  the  defend- 
ant by  the  bail,  and  when  money  has  been  deposited  the 
defendant  may  siirrcBder  himself  and  secure  .a  return  of  the 
deposit  Code,  sections  5528-5530,  inclusive.  It  will  be 
observed  that  there  are  no  provisions  for  the  deposit  of 
money  by  any  person  other  than  the  defendant  himself — 
no  right  of  surrender  except  by  the  bail  or  the  defendant 
himself,  and,  when  a  deposit  of  money  is  made,  no  right  of 
return  except  to  the  defendant.  The  thought  that  a  third 
l>erson  may  furnish  the  money  that  defendant  is  authorized 
to  deposit,  and  afterwards  surrender  the  defendant  and 
secure  a  return  of  the  deposit,  is  distinctly  negatived.  Bail 
is  expressly  defined  in  the  Code,  and  the  form  thereof 
given.  Deposit  of  money  by  a  third  i>erson  is  not  author- 
ized. Code,  sections  5500-5512,  inclusive.  The  sheriif 
was  not  authorized  to  accept  money  for  the  appearance  of 
the    defendant.      State    v,    Farrell,    83    Iowa,    661.     And 
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neither  the  justice  nor  the  clerk  was  authorized  to  accept 
money  belonging  to  another  in  lieu  of  bail.  The  receipt 
executed  by  the  sheriff,  hitherto  set  out,  was  therefore  of 
no  validity.  Recognizing  these  principles  of  law,  about 
which  there  can  be  no  dispute,  the  court,  in  its  order  reduc- 
ing the  bail  of  defendant,  directed  that  defendant  be  re- 
leased by  depositing  $300  in  cash,  *  *  *  said  sum  to  be 
received  and  held  by  the  clerk  in  lieu  of  a  bail  bond,"  as 
provided  in  the  chapter  of  the  Code  containing  the  sections 
to  which  we  have  referred,  regarding  the  deposit  of  money 
instead  of  bail.  Perry  was  a  party  to  the  motion  asking 
for  the  reduction  of  bail,  and  stating  that  the  money  would 
be  deposited  in  lieu  of  bail.  He  filed  a  written  request 
and  consent  thereto.  Pursuant  to  the  order  made  thereon, 
the  clerk  entered  the  following  on  the  appearance  docket : 
"September  28,  1898.  $300.  July,  1898,  $000  de- 
posited in  lieu  of  bail  for  appearance  of  Will  Owens  and 
M.  Evans  for  action  of  the  grand  jury,  August,  1898,  term. 
John  C.  Crockett,  Clerk." 

"September  28,  1898,  $300  deposited  in  lieu  of  bond 
for  the  appearance  at  the  October,  1898,  term  of  the  dis- 
trict court  of  M.  Evans,  as  given  in  the  indictment  on  W. 
V.  Evans,  as  appears  in  motion  and  order,  to  answer  to  the 
indictment  in  this  cause.     J.  C.  Crockett,  Clerk." 

The  last  entry  evidently  refers  to  the  order  of  the  court. 
Now,  while  Perry  may  have  owned  the.  check  that  was  de- 
posited with  the  justice,  and  may  have  owned  the  money  that 
was  collected  thereon  by  the  clerk,  still  we  think,  in  view  of 
the  order  made  by  the  court  on  the  application  for  reduction 
of  bail,  and  the  facts  subsequently  appearing,  it  must  be 
held  that,  when  left  with  the  clerk  in  fulfillment  of  the  order 
entered  by  the  court,  it  should  be  treated  as  belonging  to 
the  defendant  Evans.  When  Perry  deposited  the  money, 
he  must  be  presumed  to  have  had  knowledge  of  the  provis- 
ions of  the  statute  quoted,  and  of  the  order  made  by  the 
c^mrt,  and  the  deposit  must  have  been  made  or  assented  to 
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in  compliance  with  the  statute  and  the  orders  of  court,  and 
tlie  deposit  must  have  been  held  in  strict  compliance  there- 
with. As  said  in  People  v.  Laidlaw,  102  K  Y.,  688  (7  N. 
E.  Rep.  1)10) :  *'The  statutes  must  have  been  framed  as  they 
are  for  the  very  purpose  of  avoiding  a  dispute  like  that 
which  has  arisen  in  this  case.  If  the  contention  of  the  re- 
lator be  upheld,  then  disputes  may  frequently  arise  as  to 
whose  money  was  deposited,  and  the  county  treasurer  can 
never  know  with  certainty  to  whom  the  money  is  to  be  re- 
turned, and  the  court  cannot  know,  in  passing  sentence  or 
in  making  its  order,  whether  the  money  is  properly  applica- 
ble upon  the  fine  imposed.  It  is  therefore  wiser  that  the 
provisions  of  the  statutes  should  have  their  obvious  meaning, 
to-wit,  the  money  is  deposited  as  the  money  of  the  defendant, 
and,  if  a  fine  is  inflicted  upon  him,  it  may  be  used  to  pay 
the  fine,  and  the  surplus  is  to  be  returned  to  him.  When 
any  party  other  than  the  defendant  makes  the  deposit  for 
him,  it  is  a  deposit  in  compliance  with  the  statute,  and  th(i 
money  is  thus  devoted  to  the  purpose  of  the  statute,  and  to 
the  use  of  the  defendant.  The  certificate  which  was  issued 
to  the  plaintiff  in  this  case  certifies  that  the  money  was  de- 
posited for  the  defendant.  It  must  therefore  be  treated  as 
if  it  were  furnished  to  the  defendant,  and  the  deposit  had 
been  made  by  him.  So  far  as  the  relator  is  deprived  of  his 
money,  it  is  by  his  voluntary  act  and  implied  asent."  In 
allowing  the  money  to  be  retained  and  held  by  the  clerk  in 
the  mariner  he  did,  Perry  must  be  held  to  have  assented  to 
the  provisions  of  the  statute,  and  of  the  order  made  by  the 
court.  In  so  assenting,  the  money  became  the  property  of 
the  defendant  Evans,  and  Evans  became  the  debtor  of  Perry 
to  the  amount  of  the  deposit.  Lyon  v.  Wilder  (Super.  N. 
Y.)  1  N.  Y.  Supp.  421.  The  transaction  was  in  effect  a 
loan  by  Perry  to  Evans  of  the  amount  of  the  deposit. 

There  is  no  claim  that  defendant  surrendered  himself 
to  the  sheriff,  and  he  is  not  asking  a  return  of  the  money, 
but   is  content   to  have   it   applied  in   satisfaction   of  tho- 
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judgment  rendered   against   him.      But   it   is  argued  that 
Perry  surrendered  the  defendant  to  the  sheriff,  and  is  there- 
fore entitled  to  a  return  of  the  money.     He  was  not,  as  we 
liave  seen,  bail  for  the  appearance  of  the  defendant.     True, 
the  money  was  dej^osited  in  lieu  of  bail,  but  Perry  could 
not  so  deposit  it.     To  be  released  from  his  obligation  as 
bail,  a  surety  must  follow  the  exact  provisions  of  the  stat- 
ute.    State  V.  Tieman,  31)  Iowa,  474;  State  v.  Kraner,  50 
Iowa,  582.     Under  these  statutes  the  bail  must  deliver  a 
certified  copy  of  the  undertaking  to  the  officer.     He  must 
also  surrender  the  defendant  in  exoneration  of  bail;  and 
the  court,  upon  the  undertaking  and  certificate  of  the  offi- 
cer, may,  in  term  time,  and  after  notice  to  the  county  at- 
torney, order  the  bail  to  be  exonerated.     There  was  no  un- 
dertaking of  bail  given  by  Perry;  hence  he  had  none  to 
<leliv'jr  to  the  officer,  and  none  from  which  to  be  exonerated, 
lie  had  furnished  defendant  with  money  to  be  used  instead 
of  bail,  but  he  had  not  entered  into  the  undertaking  de- 
scribed by  statute;  hence  there  w^as  nothing  from  which  he 
could  be  exonerated,  under  the  statute.     What  he  sought 
was  a  return  of  his  money,  but  there  is  no  statute  authoriz- 
ing it,  and  there  was  no  way  in  which  he  could  secure  a  re- 
lease of  the  money,   except  by  inducing  the  defendant  to 
surrender  himself,  secure  a  return  of  the  money,  and  de- 
liver it  to  him  (Perry)  in  satisfaction  of  the  ^^bligation  in- 
curred when  the  money  was  deposited.    For  the  purposes  of 
the  case,  we  think  it  should  be  held,  as  a  matter  of  law,  that 
the  money,  when  received  by  the  clerk  pursuant  to  the  or- 
der made  by  the  court,  belonged  to  the  defendant  Evans, 
and  that  the  court  properly  directed  the  clerk  to  apply  a 
sufficient  amount  thereof  to  satisfy  the  judgment  entere<l 
agaiuvSt  the  defendant. 

The  case  of  Arquette  v.  Supervisors,  75  Iowa,  192,  re- 
lied on  by  appellant,  in  no  manner  conflicts  with  the  con- 
clusions here  announced.  That  case  came  to  us  on  certified 
questions  from  the  trial  judge,  none  of  which  involved  the 
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points  here  decided.  Some  of  the  language  used  in  that 
opinion  tends  to  indicate  that  a  third  person  may  deposit 
money  in  lieu  of  bail,  and  have  the  same  returned  to  him 
when  a  forfeiture  is  set  aside,  which  is,  no  doubt,  true,  if 
there  be  no  attempt  tor  apply  it  in  satisfaction  of  the  judg- 
ment ;  but  the  real  point  decided  in  no  manner  conflicts  with 
our  conclusions  in  this  case.  As  the  money  must  be  held  to 
belong  to  defendant  Evans,  Perry  had  no  right  thereto,  even 
if  Evans  be  now  in  custody,  by  reason  of  Perry's  attempt 
to  surrender  him  to  the  officer.  A  surrender,  to  be  avail- 
ing, must  be  in  strict  conformity  with  the  statute.  As  de- 
fendant did  not  surrender  himself,  the  court  was  right  in 
overruling  Perry's  application.  As  further  supporting  our 
conclusions,  see  Hermann  v,  Aaronson,  8  Abb.  Prac.  (X. 
S.)  155.  There  is  no  error,  and  the  judgment  and  orders 
are  affiumed. 


The  State  of  Iowa  v.  Archie  Wood^  Appellant. 

Homicide:  contributory  causes:  Death  by  Disease.  Whether 
one  who  Injured  another  who  died  of  empyema  was  guilty  of 
3  homicide  depends  upon  whether  the  Injuries  inflicted  by  him 
directly  contributed  to  produce  the  empyema,  and  the  fact 
that  deceased  would  not  have  died  therefrom  if  he  had  been 
properly  cared  for  Is  immaterial. 

Indictment:      Construction,     The   Indictment   sufficiently   charged 
murder  in  the  first  degree,  because  the  references  to  words 
2    essential  to  such  charge,  found  In  other  parts  of  the  indict- 
ment   were   so    clear    that   a    repetition    of  said    words    was 
needless. 

Duplicfty:  Punctuation,  An  indictment  for  murder  charged  that 
defendants  did  "willfully,  deliberately,  premeditately  and  with 
malice  aforethought  and  with  the  intent  to  kill  and 
murder  one  A.  C,  feloniously  strike,  jump  upon,  stamp  and 

1  kick  tne  said  A.  C.  upon  his  breast,  side  and  shoulder;  did  thus 
strike  tne  said  C.  with  their  fists  and  stamp,  jump  upon,  and 
kick  said  A.  C.  with  their  feet,  and  did  then  and  there  in  the 
manner  aforesaid.  Inflict  mortal  wounds  of  which  said  wounds 
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80  inflicted  as  aforesaid"  by  the  said  defendants  the  said  A.  C. 
then  and  there  died.  Held,  that  the  punctuation  did  not  make 
the  indictment  bad  for  duplicity,  as,  without  the  punctuation, 
its  meaning  was  clear. 

EVIDENCE:     Harmless    error.     The   statement   of   a   witness   in   a 

5  prosecution  for  murder  to  the  effect  that  he  was  requested  by 
another  to  go  to  the  barn  where  the  deceased  was  injured  to 
see  what  the  trouble  was,  if  improperly  received,  was  without 
prejudice. 

Hypothetical   questions.     No   complaint  can   be   made   because  of 

6  the  omission  of  established  facts  in  hypothetical  questions 
propounded  to  physicians,  by  the  state,  if  these  were  supplied 
on   cross-examination. 

Degrees  :  Jury  question.  In  a  prosecution  for  murder  no  element 
in  the  acts  necessary  to  constitute  a  degree  of  murder  or  ol 
4  manslaughter  was  wanting  in  the  evidence,  but  the  state 
relied  solely  on  circumstantial  evidence,  with  the  exception 
of  the  dying  declarations  of  the  deceased.  Except  that  tend- 
ing to  show  defendant's  intoxication,  none  bore  directly  upon 
the  motive  for  what  was  done.  Held,  that  the  particular  de- 
gree of  murder  or  of  manslaughter  was  for  the  jury. 

Appeal  from  Harrison  District  Court. — IIon.   Gkorge  W. 

Wakefield,  Judge. 

Wedxej^day,  December  19,  1000. 

The  defendant  appe4ils  from  a  jndgnient  convicting 
him  of  manslaughter. — Affirvicd. 

M.  B.  Bailey  and  S.  11.  Cochran  for  appellant. 

Milton  Remley,  Attorney  General,  and  Chas.  A.  Van 
Vleck,  Assistant  Attorney  General,  for  the  State. 

Ladd,  J. — That  Achille  Chevalier  received  injuries 
March  11,  1899,  which  may  have  contributed  to  his  death 
April  24th  of  the  same  year,  was  fully  established.  Did 
this  defendant,  with  Mize  and  Mitchell,  inflict  them  ?  The 
evidence  was  such  as  to  fairly  put  this  question  in  issue, 

and  it  was  finally  disposed  of  by  the  verdict  re- 
1  turned.     The  indictment  charged  that  these  parties 

"did  willfully,  deliberately,  prcmediately  and  with 
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malice  aforethought  and  with  the  intent  to  kill  and  murder 
one  Aehille  Chevalier,  feloniously  strike,  jump  upon,  stamp 
and  kick  the  said  Aehille  Chevalier  upon  his  breast,  side 
and  shoulder;  did  thus  strike  the  said  Chevalier  with  their 
fists  and  stamp,  jump  upon  and  kick  said  Aehille  Chevalier 
with  their  feet,  and  did  then  and  there  in  the  manner 
aforesaid,  inflict  mortal  wounds  of  which  said  wounds  so 
inflicted  as  aforesaid  by  the  said  Archibald  Wood,  Evan 
Mize  and  John  Mitchell,  the  said  Aehille  Chevalier  then 
xind  there  died."  This  is  not  bad  for  duplicity,  as  con- 
tended. But  for  the  punctuation,  no  one  could  have  thought 
of  such  a  thing.  While  punctuation  may  sometimes  shed 
light  on  the  meaning  of  an  instrument  when  somewhat  am- 
biguous, it  ought  not  to  be  permitted  to  destroy  it  Wher^ 
its  meaning,  without  the  punctuation,  is  clear,  none  will 
be  made  use  of  to  confuse  or  defeat  what  was  evidently  in- 
tended. Scholte  V.  Rosters,  4  Iowa,  335;  While  v.  Smith, 
83  Pa.  St.  186;  Weatherly  v.  Mister,  39  Md.  620  ;Ewing 
V.  Burnet,  11  Pet.  41  (9  L.  Ed.  624). 

Equally  without  merit  is  the  claim  that  murder  in 
the  first  degree  is  not  charged.     By  the  use  of  the  words 
"thus"  and  "then  and  there  in  the  manner  aforesaid"  repeti- 
tion was  avoided,  and  the  acts  characterized  as  def- 
2  initely  as  though  "deliberately,  premerlitately,  and 

with  malice  aforethought,  and  with  intent  to  kill" 
had  immediately  preceded  "inflict  mortal  wounds."  In 
People  V.  Davis,  73  Cal.  355  (15  Pac.  Rep.  8),  an  indict- 
ment was  held  sufiicient  without  these  connecting  words,  on 
the  ground  that  the  description  of  the  assault  applied  as 
well  to  the  infliction  of  the  wounds.  See,  also,  St,  Clair  v, 
U.  S.,  154  U.  S.  134  (14  Sup.  Ct.  Rep.  1002,  38  L.  Ed. 
936)  ;  State  v.  Stanley,  33  Iowa,  529.  A  person  of  ordinary 
understanding  could  experience  no  difficulty  in  knowing  pre- 
cisely what  was  intended,  and  this  is  all  the  law  requires. 
.Section  5289,  Code. 
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II.     The  deceased  improved  in  health  up  to  April  6th, 
when  his  physician  temporarily  left  the  state.     Another  was 
called  on  the  11th,  and  soon  thereafter  empyema  set  in, 
resulting  in  his  death  on  the  24th.     The  defendant 
3  insists  tlie  evidence  tended  to  show  that,  but  for  mi?;- 

management  on  the  part  of  this  physician,  or  those 
earing  for  deceased,  ho  might  have  recovered ;  and  that  the 
jury  should  have  been  in&tructe<l,  if  they  so  found,  that 
the  accused  could  not  be  convicted  of  manslaughter.  The 
rule  is  conceded  to  be,  as  stated  by  Greenleaf :  "If  deatli 
ensues  from  a  wound  given  in  malice,  but  not,  in  its  nature, 
mortal,  but  which,  being  neglected  or  mismanaged,  the 
party  died,  this  will  not  excuse  the  prisoner  who  gave  it.'^ 
3  Greenleaf  Evidence,  section  139.  The  intent  is  here  men- 
tioned, as  it  is  also  in  many  of  the  cases,  but  not  as  a  ground 
for  rejecting  such  an  excuse.  The  true  reason  for  not  allow- 
ing the  defense  is  that  the  wound  inflicted,  though  it  may 
not  have  been  the  only  cause,  yet  contributed,  mediately 
or  immediately,  to  the  deatli  of  the  person  assaulted.  T»> 
warrant  escape  from  the  responsibility  for  the  killing,  the 
subsequent  mismanagement  or  neglect  must  have  been  the 
solo  cause  of  death.  No  principle  is  better  settled  than 
that  ho  who,  by  his  wrongful  act,  accelerates  or  hastens 
death,  or  contributes  to  its  cause,  is  guilty  of  homicide;  and 
whether  this  be  murder  or  manslaughter  necessarily  dcfXind- 
on  the  intent  or  motive  by  which  the  person  making  it  wa:^ 
actuated.  The  court  rightly  instructed  that,  if  the  injuries 
inflicted  by  the  defendant  directly  contributed  to  produce 
empyema  causing  death,  he  was  guilty  of  taking  the  liiV 
of  the  deceased;  if  these  did  not  so  contribute,  he  could  not 
l>e  convicted  of  murder  or  manslaughter.  Denman  v.  State, 
15  Neb.  138  (17  K  W.  "^ep.  347;  McAllister  v.  Stale,  17 
Ala.  430;  Com,  v.  Ilackett,  2  Allen,  140;  Smith  v.  State, 
50  Ark.  546  (8  S.  W.  Rep.  941) ;  Crum  v.  State,  64  Miss. 
1  (1  South  Rep.  1;  1  McClain,  Criminal  Law,  202,  and 
nole.  in  which  cases  are  collected. 
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III.  The  state  relied,  with  the  exception  of  Chev- 
alier's dying  declarations,  solely  on  circumstantial  evidence. 
Except  that  tending  to  show  the  defendant's  intoxication, 

none  bore  directly  on  the  motive  in  what  was  done. 
4  Inasmuch  as  every  one,  in  the  absence  of  a  oontrarx^ 

showing  is  presumed  to  intend  the  natural  conse- 
quences flowing  from  his  own  acts,  we  think  the  guilt  of  the- 
defendant  of  any  particular  degree  of  murder  or  of  man- 
slaughter is  for  the  jury,  and  not  the  court,  to  determine.  Pos- 
sibly, where  some  of  the  essential  elements  of  an  act  con- 
stituting  the  crime  of  a  particular  degree  are  not  proven, 
a  different  rule  might  prevail.  Thus,  in  State  v,  Kyne,  SG- 
Iowa,  616,  the  defendant  was  indicted  for  rape,  but  the 
evidence  tended  only  to  show  an  assault  with  intent  to  com- 
mit rape,  and  it  was  held  error  to  submit  to  the  jury  the 
issue  as  to  his  guilt  of  the  higher  offense.  Here,  however, 
no  element  in  the  acts  necessary  to  constitute  any  degree 
of  murder  or  manslaughter  is  wanting.  As  between  these, 
it  is  purely  a  question  of  intention  or  motive  impelling  what 
was  done;  and,  where  the  presumption  referred  to  has  not 
been  entirely  overcome  by  the  evidence,  this  is  always  to 
be  determined  by  the  jury.  See  State  v.  Jackson,  103  lowii, 
710;  State  v.  Adams,  78  Iowa,  294. 

IV.  The  statement  of  Brewer  to  the  effect  that  Alta 
Mize  requested  him  to  go  to  the  barn  to  see  what  the  trouble 
was,  even  if  admitted  to  have  been  improperly  received,. 

could   have  worked   no   prejudice.       The   evid^nce^ 

5  without  conflict,  showed  deceased  to  have  understood 

himself  to  be  in  extremis  when  the  dying  declara- 
tions proven  were  made.     If,  as  claimed,  there  were  omis- 
sions of  facts  established  in  the  hypothetical  ques- 

6  tions  propounded  to  the  physicians  by  tlie  state,  thesci 
were  supplied  on  cross-examination.  The  instruc- 
tions as  a  whole  were  clear  and  accurate,  and  we  discover 
no  ground  for  interfering  with  the  sentence  the  law  has  ini- 
Dosed. — Affirmed. 


416  State  of  Iowa  v.  Harvey.  [112  Iowa. 


112  «« 

2^i----'  The  State  of  Iowa  v.  C.  E.  Harvey,  Appellant. 

112     416 

144    260  Bastardy:     exhibition   of   child   as   evidence.    On   a   prosecution 

~  for  bastardy.  It  was  error  to  permit  the  exhibition  to  the  jury 

of  a  child,  under  2  years  of  age,  for  the  purpose  of  showiLg 
its  resemblance  to  defendant 

Appeal  from  Polk  District  Court, — Hon.  C.  P.   IIolmks, 

Judge. 

Wednesday,  December  19,  1900. 

Bastardy  proceedings.  The  defendant  appeals  from 
judgment  entered  on  a  verdict  of  guilty. — Reversed. 

R,  B.  Parrott  and  L.  Kinkead  for  appellant. 
Brennan  &  Brennan  for  appellee. 

Ladd,  J. — It  is  enough  now  to  say  that  the  evidence 
was  such  as  to  leave  the  question  of  defendant's  guilt  of  be- 
getting complainant's  child,  then  9  months  old,  at  the  least 
doubtful.  Her  story  implicating  him,  appears  not  very  prob- 
able, and  her  admission  of  having  had  intercourse  with  Wal- 
ler a  year  previous  to  its  conception,  and  sleeping  alone  in 
a  room  accessible  to  the  latter  continually  up  to  that  time, 
indicates,  notwithstanding  her  denial  of  repetition,  the  pos- 
sibility of  its  having  been  his  offspring.  So  that  the  intro- 
duction of  the  immature  child  in  evidence  "for  the  jury  to 
look  at;  *  *  "^  to  examine  as  to  the  identity  and  re- 
semblance between  the  baby  and  putative  father" — as  stated 
by  counsel  for  the  state — may  well  have  played  an  important 
part  in  settling  the  controversy.  The  color  of  its  eyes  and 
hair,  its  complexion,  the  contour  of  the  brows  and  shape  of 
hands,  any  or  all  of  which  may  have  related  back  three  or 
four  generations,  doubtless  were  given  weight  in  making  this 
■cx)mparison.     What  they  were  we  have  no  moans  of  know- 
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ing,  nor  does  this  record  disclose  in  what  respects  these  dif- 
fered from  or  resembled  the  hair,  eyes,  complexion,  brows, 
or  hands  of  defendant,  or  of  Waller.  Thus,  the  jury  based 
their  verdict  in  part  at  least,  on  their  individual  knowledge 
of  facts,  or  opinions  resting  on  facts,  of  which  this  court, 
on  appeal,  can  acquire  no  information,  making  of  them- 
selves "silent  witnesses  in  the  case,  burdened  with  testi- 
mony unknown  to  both  parties,  and  in  respect  to  which  no 
•opportunity  for  cross-examination  or  correction  of  errors, 
if  any,  could  be  aflForded  either  party."  See  Close  v.  Samm, 
21  Iowa,  507;  \Yas1ibum  v.  Railway  Co.,  59  Wis.  370  (18 
N.  W.  Rep.  328).  In  such  a  case  might  a  new  trial  ever  be 
ordered  because  of  the  insufficiency  of  evidence  ?  Neverthe- 
less this  court  in  State  v.  Smith,  54  Iowa,  104,  held  that 
a  child  2  years  and  1  month  old  might  be  exhibited  to  the 
jury,  though  to  exhibit  oxe  of  3  months  had  been  adjudged 
an  error  in  State  v,  Danforth,  48  Iowa,  43.  While  conceding 
that  "resemblances  often  exist  between  persons  who  are  not 
related,  and  are  wanting  between  persons  who  are,"  the  rul- 
ing seems  to  rest  on  the  proposition  that  "what  are  called 
'family  resemblance'  are  sometimes  so  marked  as  scarcely 
to  admit  of  a  mistake."  With  respect  to  proper  age,  it  wai 
said  that  "a  child  which  is  only  3  months  old  has  that  pe- 
culiar immaturity  of  features  which  characterizes  an  infant 
during  the  time  that  it  is  called  a  T)abe.'  A  child  2  years  old 
or  more  has,  to  a  large  extent,  put  off  that  peculiar  imma- 
turity." If  this  is  to  be  the  criterion,  then,  surely,  a  child 
of  9  months  is  too  inmiature  to  afford  aid  to  the  jury  in  set- 
tling its  paternity.  True,  resemblances  then  are  frequently 
imagined.  But  what  one  will  construe  as  a  similarity,  an- 
otlier,  with  the  same  knowledge  of  the  parties  between  whom 
the  comparison  is  made,  will  be  unable  to  detect.  If  alike 
in  some  respects,  they  differ  in  others.  It  is  all  a  matter  of 
notion,  fancy,  or  guesswork,  and  ought  to  be  given  the 
slightest  weight  in  determining  an  issue  fraught  with  such 
Vol.  112  Iowa— 27. 
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grave  consequences.  In  People  v,  Carney,  29  Hun,  47,  the 
court,  observing  that  children  of  the  same  family  have  eyes 
and  hair  of  different  colors,  declared  that  it  is  "a  dangerous 
doctrine  to  permit  a  child's  paternity  to  be  questioned  or 
proven  by  the  comparison  of  the  color  of  its  hair  or  eyes 
with  that  of  the  alleged  parent."  In  Ilanawalt  v.  State,  G-t 
Wis.  84  (24  N.  W.  Kep.  489),  the  exhibition  of  a  child 
under  a  year  old  was  held  to  have  been  improper,  the  court 
saying:  "In  any  case  this  kind  of  evidence  is  inherently 
unsatisfactory,  as  it  is  a  matter  of  general  knowledge  that 
different  persons,  with  equal  opportunities  of  observation, 
will  arrive  at  different  conclusions,  even  in  the  case  of  ma- 
ture persons,  where  a  family  likeness  will  be  fully  developed 
if  there  be  any;  and,  when  applied  to  the  immature  child, 
its  worthlessness  as  evidence  to  establish  the  fact  of  parent- 
age is  greatly  enhanced,  and  is  of  too  vague,  uncertain, 
and  fanciful  a  nature  to  be  submitted  to  the  consideration 
of  a  jury."  As  opposed  to  such  exhibitions,  see,  also,  Clarl- 
V.  Bradstreet,  80  Me.  466  (15  Atl.  Kep.  56,  6  Am.  St.  Eep. 
221);  Risk  v.  State,  19  Ind.  152;  Reitz  v.  State,  33  Ind. 
187;  Ingram  v.  State,  24  Neb.  33  (37  N.  \V.  Rep.  943). 
Without  expressing  an  opinion  as  to  the  correctness  of  State 
V.  Smith,  supra,  this  court  is  not  prepared  to  extend  the  rule 
there  approved,  and  sanction  the  exhibition  of  a  child  under 
2  years  of  age  to  the  jury,  as  affording  any  aid  in  ascertain- 
ing its  parentage ;  and  in  this  class  of  cases,  where,  as  is  well 
known,  the  feelings  and  sentiment  so  often  enter  into  the 
contest,  the  exhibition  of  the  fruit  of  the  unlawful  relation 
cannot  have  been  otherwise  than  extremely  prejudicial.  An 
exception  may,  however,  exist  where  the  parents  are  alleged 
to  be  of  different  races.  Garvin  v.  State,  52  Miss.  207;  War- 
lick  V,  White,  76  N".  C.  176.  In  Gilmanton  v.  Ham,  38  X. 
II.,  108,  and  Finnegan  v.  Dugan,  14  Allen,  197,  the  age  of 
the  child  exhibited  does  not  appear,  while  comparison  at  any 
age  was  upheld  in  Gaunt  v.  State,  50  N.  J.  Law,  490  (14 
Atl.  Eep.  600),  and  Stale  v.  Woodruff,  67  K  C.  89.    Sec, 
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also,  Jones  v.  Jones,  45  Md.  151.  These  decisions  seem  to 
have  been  influenced  somewhat  by  the  ruling  of  Lord  Mans- 
field in  the  Douglass  Case,  before  the  ho\ise  of  lords  in  1769, 
allowing  resemblance  of  adults  to  be  shown.  That  marks  of 
family  resemblance  often  exist  between  adults  and  even  ma- 
ture children  may  readily  be  conceded,  but  it  does  not  follow 
that  this  is  generally  true  of  nursing  or  immature  babes, 
with  unsettled  features,  and  peculiar  characteristics  unde- 
veloped. — Reversed. 


rn 
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Evidence:  impeachment:  Cross-examination.  Where  the  prose- 
cutor in  a  prosecution  for  assault  with  intent  to  in- 
flict great  bodily  harm  testified  that  defcidant  knocVed 
him  down  and  kicked  him,  whereby  his  arm  and 
several     of     his     ribs     were     broken,     which     was     contra- 

1  dieted  by  defendant,  who  claimed  that  the  injuries  were  sus- 
tained while  the  witness  was  fixing  a  barn,  the  question,  on 
cross-examination,  whether  the  witness  did  not  tell  one  6., 
in  W.  township,  F.  county.  Iowa,  in  August,  1899,  that  the 
injury  refered  to  was  sustained  while  fixing  a  barn,  was  not 
objectionable  on  the  ground  that  the  time  and  place  were  not 
sufficiently  specified  for  the  purposes  of  impeachment,  or  as 
improper  cross-examination,  and  the  refusal  to  admit  it  was 
erroneous. 

Admissibility  and  relevancy.  Where  a  father,  who  had  his  son 
arrested  for  assault  with  intent  to  inflict  bodily  injury,  testi- 

2  fled  that  defendant  was  absent  from  home  for  a  year,  th& 
admission  of  evidence,  on  his  part,  over  defendant's  objection,, 
that  defendant  during  such  time  was  in  jail,  was  erroneous,, 
and  should  have  been  excluded  as  immaterial. 

Bame.    It   was   competent  to   show   that   the   son   was   heard,   in 
4    August,  1899,  to  threaten  to  whip  the  father  and  that  he  hit 
the  father  with  a  fork,  as  showing  the  feelings  between  th<> 
parties. 

Same.  Where  a  father,  who  lived  on  a  farm  with  his  son,  had 
the  latter  arrested   for  assault   with   intent  to   inflict  bodily 

3  Injury,  the  exclusion  of  the  question,  on  cross-examination  of 
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prosecutor,  if  he  did  not  sell  the  crop  after  defendant  was 
arrested  and  put  in  Jail,  was  erroneous,  as  the  question  was 
competent  to  show  the  moUve  of  the  witness  in  instituting 
the  prosecution. 

Appeal  from  Fayette  District  Court, — ^Hon.  L.  E.  Fellows, 

Judge. 

Wednesday,  December  19, 1900. 

.  The  defendant,  Max  Bysong,  was  indicted,  tried  and 
convicted  of  the  crime  of  assault  with  intent  to  inflict  great 
bodily  injury  upon  Samuel  Bysong,  and  judgment  of  im- 
prisonment and  for  costs  was  rendered  against  him,  from 
which  he  appeals. — Reversed. 

Clements  &  Clements  for  appellant. 

Milton  Remley,  Attorney  General,  and  Chas,-  A,  Van 
Yleck,  Assistant  Attorney  General,  for  the  state. 

GiVEN^  J. — ^I.  It  is  charged  that  the  crime  was  com- 
mitted on  the  thirtieth  day  of  August,  1899.  Appellant's 
first  contention  is  that  the  court  erred  in  certain  rulings  in 
taking  the  testimony.^  A  brief  statement  of  the  tes- 
timony is  necessary  to  a  correct  understanding  of 
these  contentions.  Samuel  Bysong  testified  that  he 
was  70  years  of  age;  that. the  defendant,  his  son,  was  31, 
and  that  they  lived  alone  together  on  the  farm ;  that  on  the 
thirtieth  day  of  August,  1899,  they  were  working  together, 
assisted  by  three  other  persons,  in  putting  up  hay,  and  that 
at  noon  he  and  his  son  returned  alone  together  to  their  house 
to  get  dinner;  that  while  preparing  dinner  his  son  became 
angry  at  what  was  said  about  threshing.  lie  says:  "He 
got  mad  about  it,  and  so  he  commenced  abusing  me,  and  the 
first  thing  I  knew  he  hit  me  a  welt  on  the  left  side  of  the 
face  and  knocked  me  over  beside  of  tlie  cupboard,  and  after 
that  he  hit  me  two  or  three  licks;  and  I  got  up  again  and 
went  from  there  to  the  back  side  of  the  table,  and  then  ho 
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knocked  me  down  again  between  the  table  and  the  wall^  and 
went  to  kicking  me,  and  I  held  np  my  arm,  and  he  kicked  my 
arm  where  it  had  been  broke  before — about  20  days  before — 
and  hurt  it  so  that  it  hurt  awful  bad,  and  he  kept  coming 
at  me  and  kicking  me  on  the  knee  and  on  the  legs  and  in  my 
ribs,  and  fractured  my  ribs,  and  he  says :    ^Qet  up,  you  Q — d 

d ^n  son  of  a  b ^h.     I  had  just  as  soon  finish  you  as 

not.  If  I  was  doing  what  was  right,  I  would  finish  you.  And 
so  I  got  up,  and  he  says :  *I  had  just  as  soon  take  the  old  shot- 
gun and  blow  youi;  d ^n  brains  out.'  "  Witness  further  said 

he  tried  to  get  up  the  horses,  ^Tjut  I  couldn't  hardly  walk,  and 
in  all  the  afternoon  I  couldn't  hardly  lift  five  pounds,  be- 
cause my  ribs  had  been  broke,  and  I  hadn't  the  use  of  my 
arm,  and  I  had  some  sores  on  me  where  I  had  got  hurt  bo- 
fore."  As  to  all  this  he  is  directly  contradicted  by  the  de- 
fendant, who  denies  that  there  was  any  quarrel,  or  that  he 
made  any  assault  upon  his  father.  He  is  also  contradicted  by 
the  three  men  who  assisted  in  putting  uij  hay  that  day  as 
to  his  condition  in  the  afternoon.  They  say  that  he  ap- 
peared to  be  the  same  as  in  the  forenoon,  and  that  he  pitched 
hay  during  the  afternoon  the  same  as  he  did  before  noon. 
On  August  31st  Samuel  Bysong  went  to  Dr.  Ainsworth  for 
treatment,  and  remained  under  his  care  for  nine  days.  Dr. 
Ainsworth  found  a  number  of  bruised,  swollen,  abraded,  and 
discolored  places  on  his  face,  arms,  legs,  and  body,  and  the 
ninth  and  tenth  ribs  on  the  left  side  fractured ;  also,  evidence 
of  a  fracture  of  the  left  arm,  three  or  four  weeks  old,  that 
had  not  fully  recovered.  The  doctor  says  most  of  these 
wounds,  bruises,  and  contusions  had  been  received  from  24 
to  36  hours  previous  to  the  time  he  saw  the  patient.  Samuel 
Bysong  testified  in  chief :  "I  received  those  injuries  that  Dr. 
Ainsworth  treated  me  for  from  Max  Bysong." 

II.  The  theory  of  the  defense  seems  to  be  that  the 
injuries  found  upon  the  body  of  Samuel  Bysong  were  caused 
in  part  by  an  accident  to  him  while  fixing  a  plank  in  the 
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barn,  and  in  part  by  an  accident  when  he  was  undertaking 
to  grease  trucks  partially  loaded  with  hay.    On  cross- 
1  examination  Samuel  Bysong  was  asked:    "Did  you 

say  in  the  presence  of  one  James  Brooks,  in  Windsor 
township,  Fayette  county,  Iowa,  in  August,  1899,  that,  that 
injury  to  your  arm,  which  you  have  just  referred  to,  was  re- 
e(uved  by  you  while  fixing  a  plank  in  the  barn  ?"  Plaintifif 
objected  as  "incompetent,  irrelevant,  inunaterial,  not  proper 
cross-examination,  and  a  matter  upon  wliich  a  foundation 
for  impeachment  cannot  be  laid,"  and  the  objection  was  sus- 
tained. Like  objections  were  sustained  to  similar  qnestioiis 
as  to  conversations  with  other  ])ersons  as  to  an  accident  in 
the  bam,  and  when  greasing  the  trucks.  It  is  said  by  appel- 
lee that  the  time  and  place  were  not  suffieieiiily  specified 
for  purposes  of  iijipeachnient.  We  do  not  concur  in  this 
view  of  the  questions,  but  grant  this;  still  we  think  the 
(juestions  were  competent,  material,  and  proper  cross-exam- 
ination, in  view  of  what  the  witness  had  testified  to.  Dr. 
Ainsworth  treated  him  for  all  his  injuries,  and  the  witness 
testified  that  he  received  those  injuries  from  the  defendant. 
Surely  it  was  competent  for  the  defendant  to  show  by  the 
witness  himself,  if  he  could,  that  all  or  any  part  of  the  in- 
juries were  caused  in  some  other  manner;  and  this  he  might 
do  by  calling  for  his  statements  to  others,  without  specify- 
ing persons  or  places.  Aside  from  this,  we  think  the  founda- 
tion was  suflicicntly  laid  in  these  questions  to  render  them 
proper  for  purposes  of  impeachment. 

III.  Samuel  Bysong,  having  testified  that  Max  had 
been  away  from  the  farm  for  a  year,  in  West  Union,  was 
asked  what  Max  was  doing  in  West  Union,  and  was  per- 
mitted to   answer,   over   defendant's   objection,  that 

:2  he  was  in  jail.     This  was  manifestly  improper  and 

immaterial,  and  should  have  been  excluded. 

IV.  Samuel  Bysong  was  asked,  "After  the  defendant 
was  arrested  and  put  in  jail  on  this  charge,  you  sold  that 
crop,  didn't  you  ?"  Plaintiff  objected  as  incompetent,  irrele- 
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vaut,  immaterial,  and  not  proper  cross-examination,  and  the 
objection  was  sustained.  This  inquiry  tended  to  show 

3  the  motive  of  the  witness  in  bringing  this  prosecu- 
tion and  in  testifying  as  he  did,  and  the  objection 

should  have  been  overruled.    A  witness  was  permitted  to  tes- 
tify,   over   defendant's    objection,    that    in    August, 

4  1899,  he  heard  Max  threaten  to  whip  his  father,  and 
saw  Max  hit  him  with  a  fork.     This  was  competent 

to  show  the  state  of  feeling  between  the  parties. 

What  we  have  said  disposes  of  all  the  questions  argued, 
except  that  the  verdict  is  contrary  to  the  law  and  the  evi- 
ilence.  As,  for  the  errors  pointed  out,  the  judgment  must  bo 
reversed  and  the  case  retried,  we  will  not  discuss  the  evi- 
<lence,  nor  express  any  opinion  as  to  the  weight  to  which  it 
is  entitled. — Reversed. 
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Eflt'eiice:      admissions:     Competency.    In  a  suit  to  have  a  bill  of      1^30^ sSsj 

2  sale  declared  a  mortgage,  admissions  by  the  defendant  that 
he  loaned  the  money  and  held  the  instrument  as  security  are 
competent;  the  objection  that  such  evidence  is  weak  and  of 
unsatisfactory  character  going  to  its  weight,  and  not  its 
admissibility. 

Order  of  proof.    To  make  such  admissions  competent,  it  is  not 

3  necessary  that  defendant  be  first  on  the  stand,  or  that  his 
evidence  on  a  former  trial  be  offered. 

Hew  Trial:  newly  discov^ered  evidence:  Diligence,  In  a  suit  to 
have  a  bill  of  sale  declared  a  chattel  mortgage,  plaintiff,  hav- 
ing no  knowledge  as  to  admissions  of  defendant  that  he  held 
the  instrument  as  security,  could  not  be  expected  to  anticipate 
5  that  such  admissions  were  made,  or  to  make  preparations  to 
prove  them,  and  hence  was  not  put  on  inquiry  regarding  them; 
and  his  failure  to  discover  the  evidence  till  after  the  trial 
was  not  want  of  diligence  preventing  him  from  obtaining  a 
new  trial  for  such  evidence,  as  newly  discovered. 
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Gbantino  new  trial:     Review  of  evidence.    Newly-discovered  evi 
dence  in  plaintiff's  motion  for  new  trial  in  a  suit  to  hare  ff 
bill  of  sale  declared  to  be  a  mortgage  consisted  of  affldaylts 

1  of  four  persons  that  defendant  had  stated  to  each  affiant  that 
he  had  loaned  the  money  to  plaintifT,  and  held  the   instru- 

4  ment  as  security.  Held,  that  the  weight  of  such  admissions 
would  depend  upon  the  character  and  the  circumstances  under 
which  they  were  made,  and  the  court  could  find  the  probabili- 
ties favorable  to  plaintiff;  hence  the  supreme  court  would  not 
Interfere  with  its  exercise  of  discretion  in  granting  a  new 
trial  thereon. 

Cumulative  evidence.  In  a  suit  to  have  a  bill  of  sale  declared  a 
mortgage,  admissions  of  defendant  that  he  held  the  instru- 
ment as  security  are  not  cumulative  to  evidence  as  to  partic- 
6  ular  facts  tending  to  show  that  such  was  the  intention  or 
understanding  of  the  parties,  within  the  rule  as  to  new  trials 
for  newly-discovered  evidence. 

Appeal  from  Lee  District  Court, — Hon.  Henry  Bank^  Jr.^ 

Judge. 

Wednesday,  December  19,  1900. 

Action  in  equity  to  have  a  bill  of  sale  absolute  on  it* 
face  declared  to  be  a  chattel  mortgage,  and  for  an  account- 
ing. There  was  a  decree  for  defendant,  after  which  tin* 
court  sustained  a  motion  for  a  new  trial,  from  which  order 
the  defendant  appealed. — Affirmed,  > 

T,  B.  Snyder  and  Ilamilton  &  Hamilton  for  appellant. 
D,  F,  Miller  and  W,  J,  R,  Beck  for  appellee. 

Granger,  C.  J. — The  defendant,  E.  G.  Bullard,  is  tlie 
administrator  of  the  estate  of  James  Bullard,  who  was  the 
original  defendant  in  the  suit,  and  who  "died  pending  the 
motion  for  a  new  trial,  after  which  E.  G.  Bullard  was  8u!>- 
stituted  as  his  legal  representative.  In  May,  1894,  the 
plaintiff  made  to  James  Bullard  an  absolute  bill  of  sale  of 
two  stallions,  the  consideration  in  the  bill  of  sale  being 
$2,500.  This  suit  was  commenced  in  August,  1896,  and  by 
the  petition  it  is  made  to  appear  that  about  May  10,  1894,. 
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plaintiff  agreed  with  James  Bullard  for  a  loan  of  $1,260, 
to  secure  which  plaintiff  was  to  execute  a  mortgage  on  the 
two  stallions  referred  to.    It  then  appears  that  when  plain- 
tiff came  to  execute  the  mortgage  the  agreement  was  so 
changed  that,  instead  of  a  mortgage,  the  bill  of  sale  in  ques- 
tion was  executed ;  and  it  is  averred  that  the  agreement  was 
that  the  bill  of  sale  should  stand  in  lieu  of  the  mortgage,  and 
be  treated  as  such,  and  that  the  amount  secured  thereby  whs 
$1,250,  instead  of  $2,500,  as  expressed  in  the  bill  of  sale. 
The  answer  put  in  issue  the  averments  of  the  petition  as  to- 
an  agreement  that  the  bill  of  sale  should  be  treated  as  a 
mortgage,  or  that  the  amount  expressed  as  a  consideration 
was  less  than  as  shown  in  the  bill  6f  sale.     The  trial  in- 
volved the  issue  of  fact  whether  or  not  the  instrument  should 
be  treated  as  a  bill  of  sale  absolute,  or  as  a  mortgage  secur- 
ing the  sum  of  $1,250.     The  district  court,  on  such  issue,, 
found  for  the  defendant  and  gave  judgment  accordingly. 
The  plaintiff  presented  a  motion  for  a  new  trial,  based  on 
newly-discovered    evidence,    which   was    supported   by    affi- 
davits, four  in  number,  in  each  of  which  it  appears  that 
James  Bullard  had  stated  to  the  affiant,  in  effect,  that  ho 
loaned  the  money  to  plaintiff,  and  held  the  instru- 

1  ment  in  question  as  security.     These  affidavits  are 
met  by  a  counter  affidavit  by  James  Bullard  in  whicli 

there  is  a  denial  of  the  statements  sworn  to.  Upon  the  hear- 
ing of  the  motion  the  court  awarded  a  new  trial j  and  the 
correctness  of  such  ruling  is  the  only  question  for  us  to  de- 
termine. 

I.  Upon  the  trial  of  the  issues  presented  by  tJie  plead- 
ings, the  evidence  was  in  sharp  conflict;  and  it  is  not  to  bo 
doubted  that  the  admissions  of  the  defendant,  if  as  shown 
by  the  affidavits,  would  be  material  and  proper  for  consider- 
ation by  the  court,  because  they  are  the  admissions  or  state- 
ments of  a  party  against  himself.    Blake  v.  Barrett, 

2  61  Iowa,  79;  Allen  v.  Barrett^  100  Iowa,  16.    It  is 
urged  that  such  evidence  is  of  a  weak  and  unsatis-^ 
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factory  chraacter.     The  objection  goes  to  the  consideration 

of  the  statements  as  evidence,  and  not  to  its  admissibility. 

Appellant  seems  to  think  the  admissions  or  state- 

3  ments  inadmissible  on  an  original  trial  unless  the 
defendant  should  first  be  put  on  the  witness  stand, 

or  his  evidence  taken  on  the  former  trial  should  be  oflFeretl 
by  defendant.  We  do  not  so  understand  the  rule  as  applied  to 
a  party.  See  cases  above  cited.  It  is  also  said  that  to  justify 
the  awarding  of  a  now  trial  for  nowly-discovered  evidence, 
it  should  be  such  that  with  its  use  a  different  result  might 
ho  reasonably  expected.  In  view  of  a  now  trial,  we  must 
not  determine  the  weight  of  such  evidence;  but  we  may  say 
that,  when  properly  received  and  considered  by  the  court, 
the  character  of  the  admissions,  if  foimd  to  have  been  made, 
might  be  .practically  conclusive  of  the  case,  and  again,  they 
might  be  of  little  or  no  weight,  depending  upon  their  char- 
acter and  the  circumstances  under  which  they  were 

4  made.     The  showing  by  aflSdavit  is  such  that  the 
court  could  find  the  probabilities  favorable  to  the 

plaintiff,  and  with  its  discretion,  properly  exercised,  we  do 
not  interfere.    This  general  rule  is  not  questioned, 

II.     It  is  thought  that  proper  diligence  is  not  show^n, 

to  discover  the  new  evidence  for  use  at  the  former  trial. 

Wo  cannot  set  out  the  showing,  but  it  is  made  to  appear  that 

plaintiff  had  no  knowledge  or  information  as  to  such 

5  admissions  until  after  the  trial.     There  was  nothing 
to  put  him  on  inquiry,  as  he  would  not  be  expected 

to  assume  or  anticipate  that  such  statements  had  been  made. 
Issues,  of  themselves,  often  indicate  the  existence  or  non- 
existence of  certain  facts,  as  to  which  there  must  be  evidence, 
and  other  matters  incidental  to  a  pending  suit  will  indicate 
the  existence  of  facts  of  which  there  must  be  evidence,  ami 
thus  a  party  is  put  on  inquiry,  b\it  if  there  is  nothing  to 
suggest  or  call  to  the  mind  of  a  party  a  particular  fact,  he 
cannot  be  expected  to  make  preparations  to  prove  it,  and  a 
failure  to  do  so  is  not  negligence.  The  case  on  this  point  is 
in  line  with  Eckel  v.  Walker,  48  Iowa,  225. 
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III.  The  question  is  presented  whether  the  newly- 
discovered  evidence  comes  within  the  rule  that  a  new  trial 
will  not  be  granted  for  such  evidence  when  it  is  merely 

c\imulative.  As  we  have  said,  the  newly-discovered 
(>  evidence  consists  of  admissions  or  statements  of  the 

defendant  to  the  effect  that  the  instrument  gave  him 
a  lien  on  the  horses  as  security  for  a  loan  to  the  plaintiff. 
I'here  was  no  evidence  on  the  trial  of  these  particular  ad- 
missions or  statements,  but,  of  course,  there  was  evidence 
directed  to  the  ultimate  conclusion  whether  or  not  the  bill 
of  sale  was  intended  as  a  mortgage.  Such  evidence  on  the 
j)art  of  plaintiff  was  as  to  particular  facts  tending  to  show 
that  such  was  the  intention  or  understanding  of  the  parties. 
Evidence  tending  merely  to  strengthen  the  proof  as  to  any 
one  or  more  of  these  particular  facts  would  be  cumulative, 
but  evidence  of  some  other  fact  as  to  which  there  is  no  proof, 
but  which  would  aid  to  a  general  conclusion,  would  not  be 
cumulative.  This  view  is  supported  by  several  cases.  See  Bog- 
fjesa  V.  Bead,  83  Iowa,  548;  Means  v.  Yeager,  96  Iowa, 
094.  In  Murray  v.  Weber,  92  Iowa,  757,  we  used  this 
language  (speaking  of  newly-discovered  evidence)  :  "It  is 
not  cimiulative  evidence,  because  it  is  not  evidence  of  the 
same  kind  to  the  same  point  If  a  witness  had  testified  to 
the  same  conversation,  the  evidence  of  Miller  would  bo 
-cumulative,  because  it  would  be  within  the  well-known  rules 
as  to  what  is  ciunulative  evidence."     We  think  the  offered 

ovidenoe  is  not  cumulative,  within  the  meaning  of  the  rulo 
as  to  new  trials  for  newly-discovered  evidence.  We  dis- 
cover no  error,  and  the  judgment  will  stand  affirmed. 
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Philip  Lahneb  Appellant   v.    Incobpobated   Town   op 

Williams. 

Enforrfnifnt  of  Police  Regrolfttioiis  hj  VonidiMilify:  liability  fok 
ACTS  OF  OFFICER.  A  persoiK  arreted  without  cause  by  an  offi- 
cer of  a  municipal  corporation,  and  confined  In  the  lockup 
over  night,  without  food  or  water,  or  protection  from  the  cold, 
cannot  recorer  from  the  corporation  for  injuries  to  his  health, 
caused  by  the  negligence  of  the  authorities  In  not  keeping  the 
lockup  in  proper  condition.  The  enforcement  of  police  regu- 
lations of  a  municipal  corporation  are  not  the  acts  of  the 
corporation  lor  its  private  uses  but  in  so  enforcing,  it  acts  for 
the  state  for  the  general  good  of  the  public. 

Appeal    from    IlamUton    District    Court. — Hon.    D.    K. 

HiNDMAN,  Judge. 

Wednesday,  Decembeb  19,  1900. 

Action  for  personal  injuries.  Judgment  for  defend- 
ant, and  the  plaintiff  appealed. — Affirmed. 

D.  C.  Chase  for  appellant. 

A.  N.  Boeye  for  appellee. . 

Granger,  C.  J. — The  petition  shows  that  the  defendant 
is  a  municipal  corporation  under  the  laws  of  this  state ;  that 
the  officers  of  said  corporation  arrested  plaintiff  in  1898. 
without  legal  cause  or  excuse,  and  unlawfully,  cruelly,  and 
inhumanly  treated  him  by  imprisoning  him  in  a  certain 
dirty,  filthy  lockup,  or  calaboose,  used  by  the  defendant  as 
a  prison.  The  following  are  averments  of  the  petition: 
^That  the  said  calaboose  was  an  unfit  place  in  which  to  con- 
fine any  person,  being  used  as  a  privy,  and  being  in  a  foul 
and  filthy  condition,  and  the  floors  thereof  being  covered 
with  human  excrement,  etc. ;  that  he  was  placed  in  the  sai«1 
calaboose  about  7  o'clock  P.  M.,  and  confined  without  any 
suitable  protection  against  the  cold,  or  any  food  or  water. 
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for  the  night;  and  that  by  reason  of  being  so  imprisoned 
by  the  said  defendant  in  the  said  calaboose,  and  by  reason 
of  the  neglect  and  misconduct  of  the  said  defendant  in  allow- 
ing the  said  calaboose  to  be  in  a  filthy,  unhealthy,  and  un- 
tenantable condition,  and  by  reason  of  the  inhuman  treat- 
ment of  said  defendant,  the  plaintiff  was  caused  great  mental 
and  bodily  suffering,  and  was  made  sick  in  body,  and  his 
health  has  been  greatly  injured  and  impaired,  and  the  dam- 
age to  the  healtli  of  said  plaintiff  was  caused  by  the  miscon- 
duct, carelessness,  negligence,  and  the  omission  of  the  said 
•defendant  in  not  keeping  the  said  lockup  or  calaboose  in  a 
fit  and  proper  condition."  A  demurrer  was  interposed  to 
the  petition,  which  the  court  sustained,  and  the  correctness 
of  its  ruling  is  for  our  determination. 

The  legal  inference  from  the  averments  of  the  petition 
is  that  the  acts  complained  of  were  done  by  the  officers  of  the 
<?orporation  in  an  attempt  to  enforce  its  police  regulations, 
and  the  query  is  presented  if  a  municipal  corporation  is 
liable  for  such  acts.  Outside  of  this  state  tJie  authorities 
are  divided  on  the  question,  and  while  no  case,  with  facts 
like  this,  has  before  been  presented  to  this  court,  cases  in- 
volving the  rule  in  question  have  been  before  us.  In  Calwell 
V.  City  of  Boone,  51  Iowa,  687,  such  a  question  was  pre-» 
scnted,  arising  out  of  the  unlawful  acts  of  its  officers  in  the 
arrest  of  a  person,  and  his  treatment  thereafter;  and  this 
language  is  used :  "The  police  regulations  of  a  city  are  not  ) 
made  and  enforced  in  the  interest  of  the  city  in  its  corpor-  / 
ate  capacity,  but  in  the  interest  of  the  public.  A  city  is  not 
liable,  therefore,  for  the  acts  of  its  officers  in  attempting 
to  enforce  such  regulations."  The  opinion  quotes  from 
Buttrick  v.  City  of  Lowell,  1  Allen,  172,  as  follows :  "Police 
officers  can  in  no  sense  be  regarded  as  the  agents  or  servants 
of  the  city.  Their  duties  are  of  a  public  nature.  Their  ap- 
pointment is  devolved  on  cities  and  towns  by  the  legislature 
as  a  convenient  mode  of  exercising  a  function  of  govern- 
m.ent;  but  this  does  not  render  them  liable  for  their  unlaw- 
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ful  or  negligent  acts."  In  Easterly  v.  Town  of  Irwin,  90 
Iowa,  694,  the  substance  of  the  above  language  is  used,  with 
the  following  conclusion:  "In  the  matter  of  enforcing  its 
police  regulations  the  city  acts  as  an  agent  of  the  state  in  Uu* 
discharge  of  duties  imposed  by  law  for  the  promotion  an^ 
preservation  of  the  public  good,  and  not  as  a  mere  private 
corporation  in  the  management  of  its  corpc^rate  concerns." 

I  In  lAndley  v,  Polk  County,  84  Iowa,  30vS,  we  held  the  county 
not  liable  for  injuries  sustained  by  a  prisoner  to  his  healtli 
while  coufined  in  a  countv  jail  bv  reason  of  its  unfit  eondi- 
tion  as  a  place  for  tho  confinement  of  prisoners.     The  case 

/  refers  to  Kincaid  v.  Hardin  County,  53  Iowa,  430,  in  which 
this  court  denied  the  liability  of  the  county  for  injuries  re- 
sulting from  the  defective  construction  of  a  court  house,  and 
refused  to  extend  the  established  rule  in  this  state  as  to  the 
liability  of  the  county  for  injuries  resulting  froon  the  de- 
fective construction  of  bridges.  The  rule  of  these  cases  U 
so  broad  and  comprehensive  that  there  seems  little  room  for 
discussion.  They  are  cited  and  quoted  from  by  appellee,  anci 
appellant  has  made  no  attempt  to  show  them  inapplicable, 
or  to  avoid  their  force  The  cases  seem  conclusive  of  the 
the  question  before  us,  and  tho  judgment  of  the  court  belou* 
must  be  affirmed. 


City  of  Ottumwa  Appellant,  v.  David  Hodge  et  ah 

Mulct  L«w  BoimI:  liability  on:  Construction  of  statute.  The 
bond  required  by  Acts  Twenty-fifth  General  Assembly,  section 
2  17,  providing  that  the  persons  selling  Intoxicating  liquors  shall 
file  with  the  county  auditor  a  bond  conditioned  on  the  faithful 
observance  of  all  the  conditions  of  the  act,  is  not  security  for 
the  payment  of  assessments  under  a  city  ordinance  passed 
pursuant  to  such  act,  since  the  ordinance  is  not  a  provision  of 
the  act 
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Appeal:     NECESSITY  FOR  ARGUMENT.     Wlthout  argument  by  appel- 
1    lant,  the  supreme  court  will  not  consider  questions  raised  on 
an  assignment  of  error  in  a  law  action,  as  the  mere  state- 
ment of  a  point  does  not  entitle  It  to  be  considered. 

Appeal  from  Wapello  District  Court. — Hon.  Robert  Sloanv, 

Judge. 

Wednesday,  December  19,  1900. 

In  December,  1897,  and  prior  thereto,  the  defendant 
Hodge  was  engaged  in  the  sale  of  liquor  on  certain  premises 
in  the  plaintiff  city,  under  the  provisions  of  chapter  62, 
Acts  Twenty-fifth  General  Assembly.  The  sureties  on  his 
bond  executed  in  pursuance  of  said  act  are  defendants. 
Under  the  provisions  of  section  24  of  said  act,  the  plaintiff 
city  adopted  an  ordinance  requiring  all  persons  engaged  i»i 
the  sale  of  intoxicating  liquors  in  said  city  to  pay,  in  addi- 
tion to  the  mulct  tax  provided  for  in  said  act,  the  sum  of 
$100  per  month  in  advance  to  said  city.  The  petition  show^^ 
that  all  the  requirements  of  the  acts  of  the  Twenty-fifth 
General  Assembly  were  complied  with  by  defendant  Tlodge, 
and  that  ho  was  selling  liquor  in  pursuance  of  the  provisions 
of  said  act  It  also  apjyears  from  the  petition  that  defend- 
ant ITodge  has  failed  to  pay  to  the  city  of  Ottumwa  the  $100 
assessed  imder  the  provisions  of  its  ordinance  for  the  month 
of  December,  1<S97 ;  and  this  action  is  to  recover  that  amount 
from  defendant  and  the  sureties  on  his  bond,  with  interest 
and  costs,  and  to  have  the  judgment  made  a  lien  upon  the 
premises  on  which  the  liquors  were  sold.  The  owner  of 
the  premises  is  a  party  defendant,  and  demurs  to  the  peti- 
tion, as  do,  also,  the  sureties  on  the  bond.  The  court  sus- 
tained both  demurrers,  and  gave  judgment  for  plaintiff 
against  defendant  Hodge  alone  for  the  amount  claimed. 
From  the  orders  of  the  court  sustaining  the  demurrers,  the 
plaintiff  appealed. — Affirmed. 

TF.  11,  C,  Jaques,  City  Solicitor,  for  appellant. 

W,  W.  Cory  for  appellees. 
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Granger,  C.  J. — I.  The  question  presented  by  the 
demurrer  of  the  owner  of  the  premises  is  not  argued.  We 
are,  however,  asked  to  dotennine  the  question,  that  it  mav 
he  set  at  rest.  The  appeal  was  taken  while  the  predecessor 
•of  the  present  solicitor  represented  the  city,  and  the  present 
solicitor,  who  now  alone  appears,  makes  no  serious  claim 
that  the  court  errod  in  sustaining  that  demurrer. 

1  Without  argument  by  the  appellant,  we  do  not  con- 
sider questions  raised  on  an  assignment  of  error  in 

a  law  action.  Riordan  v.  Guggerty,  74  Iowa,  688.  We  have 
repeatedly  so  hold.  A  mere  statement  of  a  point  docs  not 
entitle  it  to  consideration.  Neimeyer  v,  Weyerhaueser,  95 
Iowa,  497 ;  Siltz  v,  Insurari'Ce  Co,,  71  Iowa,  710. 

II.     The  remaining  question  is,  is  the  bond  required 

by  section  17,  Acts  Twenty-fifth  General  Assembly,  security 

for  the  payment  of  assessments  under  city  ordinances  in 

pursuance  of  section  24  of  said  act?    Section  17  of  the  act 

provides  that  the  person  selling  "shall  file  with  the 

2  county  auditor  *  *  *  a  bond  *  *  *  con- 
ditioned upon  the  faithful  observance  of  all  the  pro- 
visions of  this  act."  The  ordinance  of  the  city  is  not  a  pro- 
vision of  the  act  It  is  true,  the  act  is  authority  for  its  en- 
actment,  but  that  did  not  make  it  one  of  its  provisions.  The 
assessment  in  question  is  a  provision  of  the  ordinance,  and 
the  city  could  have  provided  for  security  for  the  payment 
of  its  assessment,  had  it  seen  proper  to  do  so.  The  mere 
fact  that  the  act  enables  the  city  to  adopt  provisions  at  its 

• 

discretion  does  not  make  the  provisions  adopted  by  the  city 
the  provisions  of  the  act.  The  provision  of  the  act  in  this 
particular  is  that  cities  may  adopt  provisions  of  their  own, 
independent  of  tliose  of  the  act,  and  for  their  own  especial 
benefit.  It  is  simply  a  question  of  statutory  construction,  and 
hardly  admits  of  elaboration.  The  district  court  did  not 
err  in  its  order  sustaining  the  demurrer  of  the  sureties  on  tho 
bond,  and  its  judgment  is  affirmed. 
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tBednction:  evidence:  Admiaaibility.  On  a  prosecution  for  seduc- 
tion, evidence  of  an  indecent  remark  by  a  male  acquaintance 
in   prosecutrix's   presence,    though   not   shown   to   have   been 

2  addressed  to  her,  is  admissible,  with  further  evidence  to  show 
whether  it  caused  indignation  on  her  part,  as  bearing  on  her 
previous  chaste  character. 

Same.    On  a  prosecution  for  seducition,  evidence  that  prosecutrix, 

3  before  the  alleged  seduction,  knowingly  associated  with  men 
of  bad  character  is  admissible,  as  bearing  on  the  question  of 
her  chaste  character. 

iNBTBUcnoNs:  Province  of  jury.  On  a  prosecution  for  seduction, 
it  is  error  for  the  court  to  instruct  the  jury  that  as  there 
1  was  no  controversy  as  to  the  prosecutrix  being  an  unmarried 
woman,  and  the  crime  having  been  committed  within  IS 
months  prior  to  the  indictment,  they  were  only  to  consider 
whetuer  she  was  of  chaste  character,  and  whether  accused  had 
seduced  her,  since  the  court  cannot  instruct  that  an  essential 
fact  is  established,  though  there  is  no  evidence  to  the  con- 
trary. 

Appeal  from  Hamilton  District  Court. — Hon.  J.  R.  Whit- 

AKEE,  Judge. 

Wednesday,  December  19,  1900. 

Defendant  was  convicted  of  the  crime  of  seduction. 
From  the  judgment  following,  he  appeals. — Reversed. 

Wesley  Martin  for  appellant. 

Milton  Remley,  Attorney  General  and  Chas.  A.  Van 
YlecTc,  Assistant  Attorney  General,  for  the  state. 

Sherwin,  J. — ^In  the  second  paragraph  of  the  instruc- 
tions given,  the  court  told  the  jury  that  the  state  must  prove, 
«s  material  matter,  that  the  prosecutrix,  Anna  Puffenbaugh, 
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was  an  umnarried  woman;  that  the  crime  charged  was  com- 
mitted within  18  months  prior  to  the  finding  of  the  indict- 
ment; and  that  it  was  committed  in  Hamilton  county.  In 
the  fourth  paragraph  of  the  charge  the  court  in- 
1  structed  as  follows:    "There  is  no  dispute  or  contro- 

versy, if  the  offense  was  committed  at  all,  as  to  the 
material  allegations  required  by  the  state  to  prove,  numbered 
1,  4,  and  6  in  the  second  instruction  given  above.  It  is  there- 
fore only  necessary  for  you  to  consider  whether  said  prosecu- 
trix was,  before  the  alleged  offense,  of  chaste  character ;  and, 
second,  whether  the  said  defendant  seduced  and  debauched 
her/'  In  this  instruction  the  court  took  from  the  considera- 
tion of  the  jury  the  very  matters  which  it  had  previously 
properly  said  were  material  for  the  state  to  prove  to  make 
its  case.  This  was  clearly  error.  Questions  of  law  are  for 
the  court  to  determine,  and  all  fact  issues  arising  in  criminal 
cases  must  be  determined  by  the  jury.  As  is  said  in  some 
of  the  cases,  the  jurors  are  the  sole  judges  of  the  credibility 
of  all  witnesses  who  testify  before  them,  and  they  are  not 
bound  to,  nor  can  they  be  compelled  to,  credit  the  testimony 
of  any  witness,  whether  controverted  or  not.  This  rule  has 
been  so  recently,  and,  as  we  think,  so  fully,  discussed  and 
clearly  defined  in  the  case  of  Stale  v.  Lightfoot,  107  Iowa, 
344,  that  we  need  cite  no  other  authorities  in  support  of  it. 
The  instruction  given  in  State  v.  MesheJc,  61  Iowa,  316,  is 
not  the  same  as  the  one  given  in  this  case.  There  the  jury 
was  told  that  the  evidence  tended  to  prove  certain  things^ 
but  the  ultimate  conclusion  to  be  drawn  therefrom  was  left 
to  the  jury.  The  same  is  true  in  State  v.  Fountain,  110 
Iowa,  15.  There,  though  inaccurate  statements  were  made 
to  the  jury,  the  ultimate  finding  as  to  material  facts  was  , 
left  to  it.  The  other  cases  cited  and  relied  on  by  the  state 
are  civil,  in  which,  of  course,  the  rule  is  not  applicable, 

II.  Complaint  is  made  of  the  sixth  paragraph  of  the 
court's  charge,  but,  taken  as  a  whole,  we  think  it  not  preju- 
dicial, though  perhaps  somewhat  inconsistent. 
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III,     Just  complaint  is  made  of  the  exclusion  of  the 
testimony  of  Albert  Doolittle.     The   defendant  sought  to 
prove  by  him  a  grossly  indecent  remark  made  in  the  pres- 
ence of  the  prosecutrix  and  her  sister  by  male  ac- 

2  quaintances  with  whom  they  were  at  the  time.     It 
was  not  shown  that  the  language  was  addressed  to 

the  prosecutrix  individually,  but  it  was  competent  to  show 
that  it  was  made  in  her  presence,  and  to  further  show  whether 
it  caused  indignation  on  her  part,  or  whether  her  acts 
indicated  that  she  sanctioned  it.  It  was  also  claimed  to 
have  been  made  by  a  young  man  who  was  paying  her  some 
attention  about  the  time  she  claimed  to  have  been  seduced 
by  the  defendant.  Surely  this  evidence  should  have  been 
admitted  on  the  question  of  her  previous  chaste  character, 
if  for  no  other  reason. 

rV.     Evidence  was  offered  tending  to  prove  that  the 

prosecutrix  had,  before  her  alleged  seduction,  associated  with 

men  of  bad  character,  and  knowingly  so.    This  evidence  was 

refused  and  stricken  from  the  record.     One  of  the 

3  well-recognized   means   of  determining  character   is 
by  association,  and,  while  such  evidence  is  in  no  way 

conclusive,  it  is  still  true  that  such  association  may  be  shown 
as  bearing  upon  the  question.  Its  weight  under  all  the  cir- 
cumstances proved  was  for  the  jury,  and  it  should  have  been 
received  for  its  consideration. 

As  this  case  must  be  reversed  for  the  errors  pointc<l 
out,  we  leave  the  question  of  the  suflSciency  of  the  corroborat- 
ing evidence  with  the  statement  that  we  find  some  in  the 
record  which  the  jury  might  properly  consider.  Other  ques- 
tions discussed  are  not  likely  to  arise  on  a  retrial.  Koversed 
and  remanded  for  a  new  trial. — ^Reveused. 
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ETidence:  accidental  shootiko.  Where  it  was  contended  as  a 
defense  to  a  prosecution  for  homicide  that  the  shooting  was 
accidental,  it  was  error  to  refuse  to  allow  defendant  to  show 
6  that  he  carried  his  revolver  and  money  in  the  same  pocket, 
and,  on  being  requested  by  the  barkeeper  to  pay  for  certain 
drinks,  he  attempted  to  get  his  money  and  took  the  revolyer 
from  his  pocket,  and  that  it  was  accidentally  discharged. 

Bame:     Where  it  is  contended  by  the  defendant  in  a  homicide  case 
that  the  shooting  was  accidental,  it  is  error  to  exclude  evi- 
8    dence  as  to  whether  the  defendant  pointed  the  revolver  at  the 
time  the  shot  was  fired. 

CONTRADICTION  AND  IMPEACHMENT.     It  is  erroF  in  a  homicide  case 
3    to  refuse  to  admit  evidence  that  a  witness  for  the  state  made 
contradictory  statements  elsewhere. 

Same.     It  is  error  in  a  homicide  case  to  refuse  to  admit  a  writ- 

3  ten  statement  made  by  a  witness  that  he  thought  defendant 
crazy  at  the  time  of  the  homicide,  and  that  he  looked  like  a 
maniac,  when  the  testimony  of  the  witness  contradicts  such 
statement 

Same.     Where  a  witness  for  the  state  in  a  homicide  case  testifies 

4  that  statements  in  writing  signed  by  him  which  are  in  con- 
flict with  his  testimony  were  signed  by  him  without  knowing 
the  contents  thereof,  it  is  error  to  refuse  to  admit  evidence 
that  it  was  read  to  him  twice  before  he  signed  it 

Bame,  Where  a  witness  in  a  murder  case  testifies  to  the  transac- 
tion in  the  saloon  when  the  homicide  occurred,  it  is  error  to 
2  refuse  to  permic  the  defendant  to  inquire  if  he  had  not  stated 
in  a  certain  time  and  place,  that  when  defendant  entered  the 
saloon  he  went  out;  since  It  is  laying  the  foundation  for  an 
impeachment  on  a  material  matter. 

DfiGLARATiONs:     Opinions,    Dying   declarations   that   deceased  did 
17    not  believe  that  defendant  intended  to  kill  him  are  not  ad- 
missible in  a  prosecution  for  homicide,  since  they  are  the 
mere  statements  of  an  opinion. 

Experts.  Where  no  expert  witnesses  in  a  homicide  case  are  per- 
mitted to  describe  the  defendant's  appearance  and  acticm  some 

10  two  or  three  hours  before  the  killing,  it  is  error  to  refuse 
to  allow  them  to  state  their  opinions,  based  on  such  facta,  as 
to  whether  defendant  was  in  his  natural  state  of  mind. 
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Same.     Insanity.    Where  the  insanity  of  a  defendant  is  in  issue, 
5    questions  asked  a  non-expert  witness,  relating  to  the  health  of 
the  defendant  and  his  appearance  and  physical  condition,  arc 
not  objectionable,  as  calling  for  conclusions. 

iNSANrrr  and  epilepst  as  defenses.  Where  it  is  in  Issue  in  a 
homicide  case  whether  defendant  was  intoxicated  or  in  an 
epileptic  fit  at  the  time  of  the  commission  of  the  crime,  and 

16  a  physician  testified,  in  an  answer  to  a  hypothetical  question 
which  covered  both  the  epileptic  symptoms  and  evidence  of 
drunkenness,  that  he  would  state  the  case  as  an  epileptic 
attack,  it  was  not  error  to  strike  out  an  answer  that  it  was 
not  drunkenness,  since  it  did  not  strengthen  the  previous 
answer. 

Same.  Where  it  is  contended  by  the  defendant,  in  a  prosecution 
for  homicide,  that  the  crime  was  committed  while  in  an  epl- 

14  leptic  fit,  and  there  is  evidence  that  he  was  affected  by  an 
epileptic  attack  had  by  his  sister,  and  a  physician  testifies 
that  he  had  treated  defendant's  sister  for  epilepsy,  it  was 
error  to  refuse  to  allow  him  to  state  the  time  of  such  treat- 
ments. 

Same.  On  the  trial  of  a  homicide  case,  where  it  was  in  issue 
whether  the  killing  was  done  while  the  defendant  was  in  an 
epileptic  fit,  the  defendant  was  shown  to  have  been  an  epi- 

13  leptic.  It  appeared  that  his  sister  had  had  a  fit  that  morn- 
ing and  that  he  carried  her  to  a  cot,  and  became  very  pale, 
and  his  eyes  looked  unnatural ;  that  defendant  contemplated 
going  on  a  certain  trip  that  day,  and  his  father  arranged  for 
an  uncle  to  go  with  defendant.  Held,  that  it  was  error  to 
refuse  to  allow  the  father  to  testify  why  he  sent  the  uncle 
with  defendant 

Sabce.     Where  insanity  is  relied  on  as  a  defense  to  a  prosecution 

5  for  homicide,  it  is  error  to  reject  testimony  that  defendant 
was  subject  to  epileptic  fits  before  the  shooting,  since  such 
fits  tend  to  produce  insanity. 

Same.     Where  insanity  is  relied  on  as  a  defense  in  a  homicide 

6  case,  it  is  error  to  refuse  to  allow  the  defendant  to  show  that 
on  the  day  of  the  crime,  and  at  other  times,  his  talk  was  dis- 
connected and  incoherent,  and  he  had  a  crazy  look  in  his  eyes, 
and  that  he  was  absent-minded,  and  to  refuse  evidence  as  to 
his  general  health  and  conversations,  and  his  mental  and  physi- 
cal condition,  before  and  after  the  crime. 

•  ^AifE.     Where  a  witness  in  a  homicide  case,  in  which  the  defense 

of  insanity  is  raised,  testifies  as  to  statements  made  by  de- 

il    fendant  after  his  arrest,  and  as  to  his  crying  when  told  that 
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he  had  shot  a  man,  it  was  error  to  exclude  evidence  that  he 
stated  that  he  remembered  nothing  about  the  shooting,  and 
that  his  grief  appeared  genuine,  since  the  defendant  was  en- 
titled to  the  whole  conversation  and  «,iansaction. 

Same.  Instructions.  Where  there  is  a  question  whether  defend- 
ant was  temporarily  insane  or  intoxicated  at  the  time  of  the 
commission  of  the  homicide,  and  there  is  evidence  that  his 
mental  condition  was  caused  by  epilepsy,  and  that  the  attack 

19  might  have  been  produced  by  a  drug  in  liquor  given  him,  an 
instruction  that   intoxication,  although   it  renderea   him   un- 

20  conscious  of  his  acts,  was  not  a  defense,  should  be  modified 
by  an  instruction  that,  if  the  attack  was  produced  by  epilepsy 
or  the  drug  in  the  liquor  he  was  not  responsible  therefor. 

Dbunkenness  and  epilepsy.    Where  it  is  in  issue  in  a  homicide 

9    case  whether  the  defendant  was  intoxicated  or   In  a  fit  of 

epilepsy  when  the  crime  was  committed,  it  is  error  to  refuse 

evidence  of  defendant's  appearance,  color  of  face,  etc.,  when 

drinking  and  shortly  thereafter. 

Same.     On  a  prosecution  for  homicide,  it  Is  error  to  refuse  evl- 

7    dence  offered  by  the  defendant  as  to  whether  he  had  been 

drinking,  and   as  to  whether  he  appeared   intoxicated  at  or 

prior  to  the  shooting,  or  whether  he  appeared  angry  at  such 

time. 

Reputation.     To  the  question  whether  witness  knows  the  general 
18    reputation  of  defendant  for  "peace  and  quiet"  an  answer  "I 

have  always  understood   it  to  be  good,"  while  not  a  direct 

answer,  may  properly  be  left  in  the  record. 

Witnesses:     Leading  questions.    Where  a  witness  for  the  defense 

12    in  a  homicide  case  is  unwilling,  it  is  error  to  refuse  to  allow 

leading  questions  to  be  asked  him  on  his  direct  examination, 

and  he  may  be  asked  if  he  had  not  made  certain  statements 

to  defendant's  attorney. 

Examination.     It  is  not  error  in  a  homicide  case  not  to  allow  a 
15    witness  to  answer  a  question  when  he  has  answered  substan- 
tially the  same  question. 

Jnrors:    challenges.     Error  in  overruling  a  challenge  to  a  jury 

in  a  criminal  case,  and  in  sustaining  an  objection  by  the  state 

to  a  question  asked  another  juror,  is  not  ground  for  reversal, 

1    where  it  is  not  shown  that  either  of  the  men  served  on  the 

jury,  or  that  defendant  exhausted  his  peremptory  challenges. 

Kew  Trial  t    misconduct  of  juror.     Affidavits  of  various  persons 

filed  in  support  of  a  motion  for  a  new  trial  for  the  misconduct 

21    of  a  juror,  stated  that  the  juror  had  stated,  at  various  times 
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before  the  trial,  that  defendant  belonged  to  a  gang  of  toughs, 
and  that  any  one  who  carried  concealed  weapons  ought  to  be 
hung  and  that  If  he  was  on  the  Jury  he  would  favor  convic- 
tion. Such  statements  were  denied  by  the  juryman,  but  he 
made  similar  statements  In  the  jury  room,  and  was  strongly 
in  favor  of  conviction.  Held,  that  it  was  error  to  refuse  a 
new  trial. 

Sake:  Estoppel  to  deny  oath.  Where  a  juryman  on  his  ex- 
amination makes  false  statements  that  he  has  not  formed  or 
expressed  any  opinion  relating  to  the  guilt  or  innocence  of 
the  defendant,  and  has  no  opinion  thereon,  the  state  will  be 

22  estopped  from  resisting  an  application  for  a  new  trial  on  the 
ground  that  he  was  not  sworn  when  he  made  such  statements. 

i 

Appeal  from  Appanoose  District  Court. — ^Hon.  M.  A.  Rob- 
erts, Judge. 

'  Thubsday,  Decembeb  20,  1900. 

The  defendant  was  tried  on  an  indictment  charging 
murder  in  the  first  degree.  He  was  convicted  of  man- 
slaughter, and  appeaU  from  a  judgment  thereon. — Reversed. 

C.  F.  Howell  for  appellant 

Milton  Remley,  Attorney  General,  for  the  state. 

Sherwin,  J. — The  indictment  charged  the  defendant 
with  murder  in  the  first  degree.  Under  the  general  plea  of 
not  guilty,  the  special  defenses  of  insanity  produced  hy  epi- 
lepsy and  of  accidental  shooting  were  interposed.  The  rec- 
ord before  us  is  very  large,  and  the  assignments  of  error 
which  are  argued  number  some  75  or  80,  a  large  proportion 
of  which  relate  to  rulings  upon  the  introduction  of  the  tes- 
timony of  a  great  number  of  witnesses.  It  is  hardly  possi- 
ble to  separately  discuss  each  of  these  rulings,  and,  in  our 
disposition  of  this  branch  of  the  case,  we  will  group  them  as 
far  as  possible,  but  will  endeavor  to  so  state  our  conclusions 
regarding  them  as  to  leave  no  doubt  as  to  the  points  de- 
cided. 
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I,     Complaint  is  made  of  the  overruling  of  a  challeng(* 
to  one  of  the  jurors,  and  of  the  ruling  sustaining  an  objec- 
tion by  the  state  to  a  question  asked  another.    Xo  prejudice 
is  shown  in  either  case.     It  is  not  shown  that  either 

1  of  these  men  served  as  jurors,  or  that  the  defendant 
had  exhausted  his  peremptory  challenges.    State  t\ 

Davis,  41  Iowa,  311 ;  State  v.  Brownlee,  84:  Iowa,  473. 

IL     One  Morman,  who  was  sworn  for  the  staie,  claimed 
to  have  been  present  at  the  time  the  fatal  shot  was  fired. 
He  attempted  to  detail  the  action  of  the  defendant  and  oth- 
ers in  the  saloon  where  the  transaction  took  place. 

2  On  cross-examination  he  was  asked  if  he  had  not 
stated,  at  a  certain  time  and  place,  to  which  his  at- 
tention was  called,  that  when  the  defendant  first  went;  into 
the  saloon  he  went  out.  An  objection  that  this  was  not  im- 
peaching evidence  was  sustained.  It  was  laying  the  founda- 
tion for  impeachment  on  a  material  matter,  and  should  have 
been  received. 

The  same  witness  had  previously  signed  a  written  state- 
ment as  to  the  transaction  as  he  saw  it,  and  as  to  the  appear- 
ance and  actions  of  the  defendant  at  the  time.    This  was  ad- 
mitted in  evidence,  but,  on  motion,  the  court  struck  there- 
from the  statement  that  witness  thought  defendant 

3  was  crazy,  and  that  he  "looked  like  a  maniac."   The 
language  stricken  out  directly  contradicted  the  effect 

of  the  witness'  testimony  on  the  subject,  and  was  competent 
for  that  purpose.  The  defendant  also  sought  to  show  con- 
tradictory statements  made  by  Morman  and  by  Darrah,  an- 
other witness,  and  by  Hampton,  another  witness,  in 
the  presence  of  one  Talbott.  This  was  denied,  and 
was  error.  Thev  all  related  to  the  transaction,  and 
it  was  not  for  the  court  to  say  that  inconsistencies  in 
statements,  even  though  slight,  were  not  material;  and,  as 
a  matter  of  fact,  some  of  the  statements  which  the  defend- 
ant attempted  to  prove  were  squarely  contradictory  of  the 
testimony  of  these  witnesses  given  on  the  stand. 
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Defendant  proved  that  the  written  statement  sigiied  by 

Morman  was  read  over  to  him  twice  before  he  signed  it. 

This  was  stricken  out  on  motion  of  the  state.    Morman  had 

testified  in  substance,  that  he  did  not  know  what  he 

4  signed.     This  testimony  was  competent  on  that  ques- 
tion, and  should  have  been  left  in  the  record. 

Defendant  offered  the  evidence  of  a  number  of  non-ex- 
pert witnesses  tending  to  show  his  physical  and  mental  con- 
dition before  and  on  the  day  in  question.    One  question  was 
whether,  in  conversation  on  that  particular  day,  his 

5  talk  was  connected  or  otherwise;  another  inquired  as 
to  whether  his  general  conversation  was  connected  and 

coherent;  another  as  to  absent-mindedness;  another  as  to 
bis  looking  bad  at  the  particular  time  in  question,  and  as 
to  whether  he  li\ad  a  crazy  look  in  his  eyes ;  and  another  as 
to  his  health  in  general.  This  was  all  either  not  received  or 
stricken  out.  Evidence  was  also  tendered  showing  that  de- 
fendant had  had  epileptic  fits  after  the  shooting  occurred, 
and  one  either  just  before  or  after,  which,  does  not  certainly 
appear.  This  evidence  was  rejected.  Alienists  universally 
recognize  epilepsy  as  one  of  the  most  frequent  causes  of 
mental  disturbance,  and  it  is  said:  "Recent  investigation, 
conducted  by  men  of  eminent  sagacity  and  ^reat  opportuni- 
ties of  observation,  have  led  to  the  conclusion  that  epilepsy 
produces,  not  only  general  moral  prostration,,  but  anomalies 
in  the  entire  moral  and  spiritual  system ;  and,  although  the 
malady  sometimes  co-exists  with  great  intelligence,  yet  the 
patient  retains,  not  only  during  the  attack,  but  for  an  in- 
definite period  afterwards,  but  an  imperfect  use  of  his  facul- 
ties.^' Wharton  &  S.  Medical  Jurisprudence,  section  470. 
The  possible  effect  of  epilepsy  on  the  general  mental  condi- 
tion, as  announced  above,  is  within  the  knowledge  of  all 
courts  who  have  come  in  contact  with  the  disease  in  the 
trial  of  cases  involving  mental  unsoundness.  In  determining 
the  mental  condition  of  a  person  at  a  given  time,  it  becomes 
of  the  utmost  importance  to  know  his  mental  condition  before- 
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defendant  looked  "queer" ;  'Tiad  a  queer  look  on  him."  Coun- 
sel asked  several  questions  as  to  whether  his  eyes  ap- 

12  pea  red  steady  or  otherwise.    These  were  ruled  out  as 
leading.     The  witness  was  then  asked  if  he  had  not 

shortly  before  stated  to  counsel  that  the  defendant's  eyes 
had  a  twitching  or  rolling  motion  at  the  time  referred  to. 
This  was  also  ruled  out.  The  record  discloses  that  the  wit- 
ness was  not  a  willing  one,  and  this  line  of  examination 
should  have  been  permitted.  Spaulding  v.  Railway  Co.,  9S 
Iowa,  205. 

It  appeared  in  evidence  that  one  of  the  defendant's 

sisters  had  a  fit  of  epilepsy  in  the  morning  of  the  day  the 

shooting  occurred,  and  that  the  defendant  caught  her  as  she 

was  about  to  fall  and  carried  her  to  a  cot;  that  he  became 

very  pale  while  doing  so,  and  that  his  eyes  looked 

13  unnatural.      His  father  had   arranged   for   him  to 
leave  homo  that  morning  to  buy  some  hogs.     After 

the  sickness  of  the  daughter,  the  father  had  an  uncle  go  with 
the  defendant  on  the  contemplated  trip.  He  was  asked  why 
he  did  so,  and  was  not  allowed  to  answer.  The  defendant 
was  the  subject  of  epileptic  convulsions,  which  fact  was 
known  to  the  father.  He  should  have  been  permitted  to 
state  why  he  sent  another  man  with  the  defendant  that 
morning. 

The  defendant  showed  by  Dr.  Reynolds  that  he  had 
treated   defendant's   sister    Ollie  for   epilepsy,   and 

14  sought  to  show  when,  but  was  not  allowed  to  do  so. 
This  was  error. 

The  complaint  that  Dr.  Reynolds  was  not  permitted  to 
answer    a   hypothetical   question   put   to   him   is   not   well 
founded.     An  examination  of  the  record  shows  that  he  an- 
swered practically  the  same  question,  and  subsequently  gave 
his  reasons  therefor.     The  same  is  true  of  the  con- 

15  tention  that  he  was  not  allowed  to  testify  as  to  the 
"signs"  defendant  told  him  he  had.     He  did  testify 

to  that  fully  and  without  objection. 
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Dr.  Severs  was  asked  a  hypothetical  question  by  coun- 
sel for  defendant  covering  both  epileptic  symptoms  and  evi- 
dences of  drunkenness,  and  was  asked  to  state  his  opinion  as 
to  defendant's  condition.  His  answer  was:  "I  would  diag- 
nose his  case  as  an  epileptic  attack.  He  was  evidently  in- 
sane.    Epilepsy  done  it."     The  next  question  im- 

16  mediately    following    the    answer    was:      "Q.  Not 
drunkenness?     Ans.  No."    This  answer,  ^^o,"  was 

stricken  out  on  motion,  and  in  this  there  was  no  prejudice. 
The  previous  answer  was  full  and  distinct,  and  the  second 
question  and  answer  did  not,  and  could  not,  help  it  any. 

The  further  criticism,  that  this  same  witness  was  not 
allowed  to  answer  certain  questions,  is  hypercritical.  An  ex- 
amination of  the  record  shows  the  contrary  to  be  true.  This 
is  true,  also,  as  to  the  testimony  of  Drs.  Bowen  and  Brown. 
They  answered  the  questions  put  to  them  substantially  in  all 
-cases  complained  of,  except  the  question  as  to  Dr.  Bowen^s 
experience  with  certain  phases  of  epilepsy.  He  had  already 
stated  the  ultimate  fact  to  be  true,  and,  when  asked  if  he 
knew  that  from  personal  experience,  he  was  not  permitted 
to  answer.  His  answer  should  have  been  received,  but  the 
ruling  was  not  i)rejudicial. 

Upon  the  cross-examination  of  one  of  the '  state's  wit- 
nesses, and  upon  the  direct  examination  of  one  of  his  own, 
the  defendant  sought  to  show  that  the  deceased  had  stated, 
After  he  realized  that  his  wound  was  mortal,  that  he  did  not 
think  the  defendant  intended  to  shoot  him,  and,  fur- 

17  ther,  that  he  thought  defendant  was  crazy.    This  tes- 
timony was  not  received.    These  statements  were  not 

^  part  of  the  res  gestae,  and,  if  admissible  at  all,  must  have 
been  so  under  the  rule  governing  dying  declarations.  Decla- 
rations made  under  a  solemn  sense  of  approaching  death  are 
only  competent  as  to  facts  which  the  witness  might  testify 
to  if  living.  The  statement  that  he  did  not  believe  defendant 
intended  to  shoot  him  is  an  opinion  merely,  and  would  not  be 
received  from  a  living  witness.  The  statement  that  h<» 
thought  the  defendant  crazy  was  also  an  opinion  to  which  he 
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could  not  testify  without  giving  the  facts  to  the  jury  upon 
which  he  based  his  opinion.  There  is  nothing  in  the  record 
tending  to  show  that  this  was  his  deliberate  opinion,  based  on 
any  facts  which  he  had  recited.  We  are  therefore  satisfied 
that  the  evidence  was  properly  rejected.  See  10  Am.  &  Eng. 
Enc.  Law  (2d  ed.)  377;  1  Wharton,  Criminal  Law,  sec- 
tion 678;  1  Greenleaf,  Evidence,  section  159. 

A  witness  was  asked  if  he  knew  the  general  reputation 

of  the  defendant  for  "peace  and  quiet."     He  answered,  **I 

have  always  understood  it  was  good."     This  ajiswer 

18         was  stricken  out.  While  it  was  not  a  direct  answer  to 

the  question,  it  might  well  have  been  left  in  the  rec- 
ord. 

It  is  contended  that  the  defendant  was  not  permitted  to 

state  how  long  it  was  after  a  drink  was  given  him  in  the  sa- 
loon before  he  felt  a  "sensation."  The  defendant  answered 
this  question  later  in  his  examination. 

Many  more  complaints  are  made  of  rulings  on  evidence, 
but  they  are  not  deemed  of  sufiicient  importance  to  require 
comment.  W^e  are  forced  to  the  conclusion,  however,  that  the 
defendant  was  unduly  restricted  in  his  examination  and 
cross-examination  of  witnesses  in  some  instances;  but  the 
trial  was  a  long  one,  we  judge  from  the  record,  and  it  would 
be  strange  indeed  if  the  court  did  not  lose  sight,  for  the  time 
being,  of  some  of  the  evidence  that  had  gone  into  the  record. 

Complaint  is  made  of  the  court's  refusal  to  permit  the 
defendant  to  call  a  witness  after  opening  arguments  had 
been  made  on  both  sides.  This  matter  was  largely  within 
the  discretion  of  the  court,  and  is  not  likely  to  happen  on  a 
retrial  of  the  case. 

In  the  defendant's  assignment  of  error  numbered  66 
he  assails  the  fifteenth  and  sixteenth  paragraphs  of  the 
court's  charge.  They  are  as  follows:  "(15)  An  act  com- 
mitted by  a  person  while  in  a  state  of  voluntary  intoxication 
is  none  the  less  criminal  by  reason  of  his  having  been 
19  in  such  condition.  Voluntary  intoxication  is  no  ex- 
cuse for  crime,  even  when  so  extreme  as  to  make  the 
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person  unconscioiis  of  his  acts  or  to  create  a  temporary  in- 
sanity. A  man  who,  by  means  of  intoxication,  voluntarily 
puts  himself  in  a  condition  to  have  no  control  of  his  actions^ 
must  be  held  to  intend  the  consequences  of  his  acts.  He  can- 
not avail  himself  of  his  intoxication  to  exempt  him  from 
any  legal  responsibility  that  would  attach  to  him  if  sober. 
But  it  is  nevertheless  proper  to  consider  the  fact  of  defend- 
ant's intoxication,  if  it  be  a  fact,  when  you  come  to  consider 
the  question  of  criminal  intent,  and  of  malice  aforethought, 
deliberation,  and  premeditation,  because  these  relate  to  a 
condition  of  the  mind.  (16)  And  on  these  questions  it  is 
proper  for  you  to  consider  the  fact,  if  it  be  a  fact,  that  the 
defendant  was  afflicted  with  a  disease  of  the  nervous  system 
known  as  'epilepsy,'  and  the  fact,  if  it  be  true,  that  the  men- 
tal powers  were  impaired  thereby,  for  the  purpose  of  deter- 
inining  the  extent  of  his  intoxication,  if  any,  and  his  power 
to  design,  deliberate,  and  premeditate;  but  if  you  find  that 
the  defendant  was  sane  at  the  time  of  the  alleged  offense, 
and  intoxicated,  it  could  not  reduce  the  crime  below  man- 
slaughter, and  then,  only,  should  you  find  him  so  intoxicated 
as  to  render  him  unconscious  of  what  he  was  doing,  and  in- 
capable of  entertaining  malice  aforethought  and  criminal  in- 
tent ;  but  if  intoxicated,  and  he  still  possessed  sufficient  mind 
and  consciousness  to  know  what  he  was  doing,  and  enter- 
tained malice  aforethought,  the  intoxication  would  be  no  ex- 
cuse." It  is  apparent  to  the  writer  that  the  court's  purpose 
in  these  two  instructions  was  to  give  the  jury  the  rule  relat- 
ing to  the  effect  of  intoxication  alone;  but  the  question  of 
the  defendant's  insanity,  produced  by  epilepsy,  was  one  of 
the  main  defenses  presented  for  the  consideration  of  tlie 
jury,  and  there  was  evidence  in  the  case  tending,  at  least,  to 
show  that  the  use  of  intoxicating  liquor  might  bring  on  such 
a  nervous  attack.  There  was  also  evidence  tending  to  show- 
that  immediately  before  the  shooting  the  defendant  had  lx?en 
given  drugged  liquor,  and  the  possible  effect  of  this  in  pro- 
ducing an  epileptic  explosion  was  also  in  the  record.     Tf  the 
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defendant  was  at  the  time  temporarily  insane,  and  his  men- 
tal condition  was  caused  by  epilepsy,  and  if  the  attack  may 
have  been  produced  by  the  drug  in  the  liquor  given  him,  it 
cannot  be  said  that  he  would  be  responsible  for  his  act, 
though  there  may  have  been  intoxication.  While  we  are  not 
prepared  to  say  these  instructions  were  prejudicial  to  the  de- 
fendant, in  view  of  others  given,  we  still  think  they  might 
well  have  been  more  explicit  and  full,  in  view  of  the  peculiar 
f  acta^  presented  in  this  case. 

An  instruction  was  asked  by  the  defendant  (No.  26) 
on  the  question  of  voluntary  intoxication  which  we 
think    should    have    been   given    in    connection    with    the 

instructions  complained  of.  It  is  as  follows: 
20         "(26)     You     are     instructed     that     if     you     find 

that  the  defendant,  at  the  time  of  the  alleged 
shooting,  was  intoxicated,  but  that  his  intoxication  had 
been  produced  by  the  artifice  or  fraud  of  the  deceased  or 
other  persons,  then,  and  in  such  event,  it  would  not  be  a 
voluntary  intoxication  in  the  eye  of  the  law;  and  in  such 
event,  if  you  so  find,  if  thd  intoxication  was  to  such  an  ex- 
tent as  to  absolutely  destroy  the  reason  for  the  time  being, 
60  far  as  his  knowledge  of  his  acts  is  concerned — that  is, 
place  the  defendant  in  such  a  mental  condition  that  he  had 
no  knowledge  of  the  nature  or  character  of  his  acts,  or  whether 
right  or  wrong — then,  and  in  such  event,  you  are  instructed 
that  you  should  acquit  the  defendant.*'  We  think  this  states 
correctly  the  law  relating  to  voluntary  intoxication^  and  that 
the  mention  made  of  the  subject  by  the  court  in  its  own 
charge  was  not  broad  and  full  enough  to  cover  the  fact  here 
presented. 

The  nineteenth  paragraph  of  the  court's  charge  is  com- 
plained of  as  being  too  narrow  and  restrictive.  It  is  im- 
doubtedly  true,  as  contended  by  counsel  for  defendant,  that 
epilepsy,  and  its  effect  on  the  faculties,  is  obscure  in  very 
many  cases,  and  not  easily  discernible  by  non-experts.  This 
case  is  also  in  many  respects  similar  to  to  State  v.  Town- 
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send,  66  Iowa,  741,  but  the  instruction  given  here  did  not 
attempt  to  limit  the  weight  to  be  given  the  expert  testimony, 
as  they  did  in  that  case,  and  so  far  as  it  went  we  think  it  cor-, 
rect.  The  opinion  of  a  medical  expert,  to  be  of  value,  must, 
of  necessity,  be  founded  upon  conditions  proven  on  the  trial 
and  this  was,  in  effect,  the  only  limitation  placed  upon  the, 
evidence  given.  AVe  think  the  court  might  properly  hav^ 
given  an  instruction  covering  the  case  more  fully,  but  do 
not  think  it  was  prejudicial  error  not  to  do  so. 

Many  instructions  were  asked  by  the  defendant  intended 
to  present  the  case  in  its  various  aspects.  The  correct  prin- 
ciples contained  in  them  were  given  in  the  court's  own  charge 
fully  and  fairly,  except  as  herein  noted,  and  we  discover  nr> 
reversible  error  in  refusing  the  others  asked,  though  we  think' 
the  court  might  well  have  called  the  jury's  attention  to  the 
(juestion  of  lack  of  motive  on  the  part  of  the  defendant. 

• 

While  not  controlling,  it  was  a  circumstance  which  might* 
be  given  weight  by  the  jury  under  the  defenses  interposed. 

A  new  trial  was  asked  based  on  the  misconduct  of  jurors 
after  the  case  was  given  to  them,  and  also  on  the  ground  of 
false  and  misleading  statements  made  in  their  examination 
as  to  qualifications.  The  record  presents  an  almost 
'21  inconceivable  condition  respecting  the  juror  Martin. 
The  aflBdavitfi  in  support  of  a  motion  for  a  new  trial 
oct  forth  statements  made  by  him  after  the  shooting,  and  be- 
fore being  selected  as  a  juror  in  the  case,  substantially  as 
follows:  "That  the  Wright  gang  were  a  tough  set  of  fel- 
lows anyway";  and  "that  any  one  who  carried  concealed 
weapons  ought  to  be  hung  on  general  principles."  That  "the 
Wright  boys  are  all  high  strung,"  and  "carry  revolvers,  and 
will  shoot  when  they  get  mad."  "There  ought  to  be  some- 
thing done  with  those  fellows  who  carry  revolvers;  if  left 
to  me,  I  would  send  some  of  them  up."  "If  I  was  on  Davy's 
jury,  I  would  send  him  as  far  as  I  could."  "They  oughtn't 
to  have  cleared  that  man  Moore."  While  talking  of  the  case 
with  an  acquaintance,  who  stated  that  the  defendant  was 

Vol.  112  Iowa— 29. 
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crazy,   Martin  said:      "Oh,    Cannon  I    it   is  just   like  the 
Wrights  to  shoot  when  thej  get  mad.     I  have  talked  with 
several  of  them  fellows  over  there  who  claim  to  know  about 
the  shooting,  and  it  is  my  firm  opinion  he  was  no  more  crazv 
than  you  or  me.     Of  course,  he  would  say  that  just  to  get 
out  of  that.     This  shooting  will  have  to  be  stopped.     They 
ought  to  send  him  to  the  *pen'  for  life  at  least."   And  peo- 
ple ought  not  to  carry  revolvers.    From  what  I  have  found 
out  about  the  case,  I  have  made  up  my  mind  that  Dave  will 
have  to  be  s^nt  over  the  road.     If   I  was  ever  on  jury. 
I  could  never  clear  him."  These  statements  were  not  all  made 
to  the  same  witnesses,  but  are  contained  in  affidavits  made 
by  eight  different  persons.     Other  affidavits  related  to  dis- 
paraging remarks  made  by  Martin  about  the  defendant's 
evidence,  as  the  trial  was  going  on.    It  is  true  Martin  in  his 
affidavits  swears  that  he  never  made  any  of  these  statements; 
but  affidavits  were  also  filed  showing  his  efforts  in  the  jury 
room  to  secure  a  conviction,  in  which  are  set  forth  his  statA 
ments  to  some  of  the  jurors,  and  which  are  very  similar  to 
some  of  his  statements  of  fact  as  to  the  Wrights  in  general 
and  the  defendant  in  particular,  herein  given.     In  addition 
to  this,  the  record  fails  to  show  that  the  men  and  women 
who  made  these  affidavits  are  not  entitled  to  belief;  hence, 
giving  to  the  discretion  of  the  trial  court  the  widest  lati- 
tude permissible  in  criminal  cases,  we  are  of  the  opinion 
that  the  record  fully  justifies  the  claim  against  juror  Martin. 
On  his  examination  as  to  his  qualifications  to  sit  as  a 
juror,  he  answered  that  he  "had  not  formed  or  expressed  any 
opinion  relating  to  the  guilt  or  innocence  of  the  defendant," 

and  "have  no  opinion  now"  relative  thereto,  and 
22         "have  no  impression  in  regard  to  this  case,  one  way 

or  the  other."  The  force  of  these  false  answers  is 
now  sought  to  be  broken  by  showing  that  Martin  was  not 
under  oath  when  they  were  given.  This  is  an  anomalous 
position  for  the  prosecution  to  take.  If  the  juror  was  not 
Bwom  as  to  his  qualifications,  it  was  undoubtedly  an  over- 
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sight  on  the  part  of  the  court,  counsel,  and  clerk.  The  pre- 
sumption below  was,  and  is  here,  that  he  was  sworn.  But, 
in  our  judgment,  the  truth  as  to  that  is  not  material  in  thia 
case.  If  the  defendant  supposed  the  juror  had  been  sworn 
before  his  examination,  and  relied  upon  his  statements  in 
accepting  him,  the  state  should  not  now  be  permitted  to  say 
that  a  failure  to  swear  the  juror  shall  deprive  the  defend- 
ant of  his  constitutional  right  to  trial  by  a  fair  and  impartial 
jury.  That  he  did  not  have  a  fair  and  impartial 
jury  to  hear  and  decide  his  case  is  very  evident,  and  for 
this  reason  alone  a  new  trial  should  have  been  granted  by 
the  court  below.  For  the  errors  pointed  out  herein,  the  case 
is  reversed,  and  remanded  for  a  new  trial. — Eeveesed. 


A.  M.  Byers  &  Co.,  Appellants,  v.  Hickman  Grain  Co. 

et  al. 

Guaranty:     release:     Dissolution  of  partnership.     Guarantors  of 

1  an  obligation  to  secure  the  bank  account  of  a  partnership  are 
released,  where,  before  any  advances  are  made  thereunder,  one 

2  of  the  partners  withdraws  from  the  firm;  and  this,  whether 
the  obligee  knew  of  such  change  in  the  firm  or  not.  and  though 
a  member  of  the  firm  informed  the  obligee  that  no  change  had 
been  made. 

Partnership  Dissolution:  notice.  A  retiring  partner  Is  not  re- 
1  leased  from  liability  on  an  obligation  securing  the  bank 
account  of  the  partnership,  where  the  only  notice  which  the 
8  bank  had  of  the  dissolution  was  such  as  might  be  implied 
from  the  firm  name  signed  to  checks,  and  on  making  inquiry 
it  was  Informed  by  a  remaining  partner,  who  had  been  man- 
ager of  the  partnership's  business,  that  there  had  been  some 
change  of  the  firm's  business  at  other  points,  but  none  so  far 
as  its  business  at  that  point  was  concerned. 

Appeal  from  Taylor  District  Court. — ^Hon.  H.  M.  Townbu, 

Judge. 
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Thursday,  December  20,  1900. 

Action  on  a  written  promise  to  pay  the  sum  of  $2,500, 
to  which  was  attached  the  following:  "The  conditions  of 
tliis  are  that  Hickraan  Grain  Co.,  dealers  in  grain  for  shi|>- 
inent  and  feeding  at  Clearfield,  &c.,  shall  get  money  of  said 
hank,  shall  do  checking  and  depositing  as  required  by  their 
business  from  time  to  time  during  the  six  months,  and  wo 
become  responsible  to  said  bank  for  any  amount  their  books 
ehow  against  said  Hickman  Grain  Co.,  not  exceeding  above- 
named  amoimt  M.  Hickman.  J.  W.  Hickman.  C.  M. 
Hickman.  Day  Dunning,  Security.  Geo.  S.  Allyn,  Secur- 
ity." The  answers  put  in  issue  the  liability  of  defendants 
Allyn,  Dunning,  and  C.  M.  Hickman.  Judgment  for  plain- 
tiff against  all  defendants  except  AlhTi  and  Dunning.  Tho 
plaintiff  and  defendant  C.  M.  Hickman  appealed  separately, 
— Affirmed, 

A.  J,  Johnson  and  Maxwell  &  ^yinier  for  plaintiff. 

Henry  &  S pence  and  J,  P.  Flick  for  defendants. 

Granger,  C.  J. — I.  The  plaintiff  appeals  from  the 
order  of  the  court  dismissing  the  petition  as  to  defendants 
Allyn  and  Dunning,  and  defendant  C.  M.  Hickman  appeals 
from  the  judgment  against  him. 

We  first  notice  the  appeal  as  to  Allyn  and  Dunning. 
The  following  are  the  findings  of  the  district  court  as  to 
facts  and  the  law:     "(1)     That  on  and  prior  to  Decenibi^r 
1,  1894,  the  defendants  M.  Hickman,  J.  W.  Hick- 
1  man,  and  C.  M.  Hickman  were  engaged  in  busine«3 

as  partners  under  the  firm  name  of  Hickman  Grain 
Company.  (2)  That  prior  to  said  date  last  mentioned 
the  said  firm  did  business  with  plaintiff  as  bankers,  bor- 
rowed money,  deposited  money  in  plaintiff's  bank,  and 
drew  checks  against  said  dep/osita,  in  the  regular  and  ordi- 
nary course  of  business.     (3)     That  at  said  date  the  do- 
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fendant  firm  was  desirous  of  getting  larger  advances  ^han 
plaintiff  was  willing  to  make  on  the  responsibility  of  sal' I 
firm,  and  its  members,  the  said  defendants  Hickman,  mado 
and  prepared  to  bo  executed  by  the  defendants,  as  sureties 
for  them,  the  instrument  set  out  in  the  original  petition 
herein.  (4)  That,  subsequent  to  the  execution  of  said  con- 
tract, plaintiff  advanced  to  said  firm  the  sum  of  $7,531.41, 
and  defendant  firm  repaid  to  plaintiff  the  sum  of  $5,182.50, 
and  on  the  31st  day  of  May,  1895,  said  firm  was  indebted 
to  plaintiff  in  the  sum  of  $2,348.91.  The  court  finds,  as 
a  matter  of  fact,  that  prior  to  August  8,  1894,  the  firm  of 
Hickman  &  Co.  were  engaged  in  the  grain  business  at  Clear- 
field, Towa^  and  was  composed  of  M.  Hickman  and  J.  W. 
Hickman;  that  it  did  business  in  the  name  and  stvle  of 
Hickman  &  Co.,  and  had  an  accoimt  with  plaintiff,  A.  !M. 
Byers  &  Co.,  engaged  in  banking  in  said  names  August  S, 
1894,  when  C.  M.  HickrrKin,  a  son  of  M.  Hickman,  and 
brother  to  J.  W.  Hickman,  became  a  member  of  the  firm, 
and  the  firm  name  was  changed  to  the  Hickman  Grain  Com- 
pany; that  said  firm  did  business  at  several  points,  C.  M. 
Hickman  managing  the  business  at  the  Q.  towns,  J.  W. 
Hickman  managing  the  business  at  the  Diagonal  towns,  and 
M.  Hickman  having  charge  of  the  business  at  Clearfield; 
that  a  new  bank  book  was  made  out  by  plaintiff  at  that  time 
in  the  name  of  the  Hickman  Grain  Company,  and  the  entries 
thereon  commenced  August  8,  1894 ;  that  plaintiff's  cashier 
kept  said  account  on  said  bank  books  in  the  name  of  Hick- 
man &  Co.  until  Scptomber  1,  1894,  and  after  said  date, 
until  February  28,  1895,  in  the  name  of  Hickman  Grain 
Company,  and  thereafter  as  Hickman  &  Co. ;  that  checks 
were  drawn  and  honored  in  the  name  of  Hickman 
Grain  Company  through  August,  September,  October, 
November,  and  part  of  December,  1894;  that  De- 
cember 19,  1894,  C.  M.  Hickman  withdrew  from 
said  firm,  the  firm  of  Hickman  Grain  '  Company 
was    dissolved,     the     business     settled,     and     the     grain 
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on  hand  divided ;  that  M.  Hickman  and  J.  W.  Hickman  con- 
tinued the  business  at  Clearfield  and  some  other  points,  re- 
suming the  name  of  Hickman  &  Ca ;  that  on  and  after  De- 
cember 19,  1894,  most  of  the  checks  drawn  on  plaintiff 
were  drawn  in  the  name  of  Hickman  &  Co.,  although  sev- 
eral during  December,  1894,  and  one  in  January,  1895, 
were  drawn  in  the  name  of  the  Hickman  Grain  Company; 
that  all  checks  so  drawn  were  drawn  by  an  employe,  and 
not  by  a  member  of  the  firm ;  that  all  checks  drawn  by  either 
M.  or  J.  W.  Hickman,  on  and  after  December  19,  1894, 
were  drawn  in  the  name  of  Hickman  &  Co. ;  that  all  cheeks 
drawn  after  January  1,  1895,  were  in  the  name  of  Hick- 
man &  Co.  The  court  further  finds  that  the  defendants 
Day  Dunning  and  George  S.  Allyn  si^ed  said  note  on  the 
14th  of  December,  1894,  and  that  no  business  was  done  by 
the  Hickman  Grain  Company  with  the  plaintiff  herein  be- 
tween the  said  14th  day  of  December,  1894,  and  the  19th . 
day  of  December,  1894.  The  court  finds  that,  as  a  matter 
of  fact,  the  plaintiff  firm  had  no  notice  directly  from  C.  M. 
Hickman  of  his  withdrawal  from  the  firm  at  any  time  prior 
to  the  commencement  of  this  action;  that  the  only  notice 
that  the  said  plaintiff  firm  had  of  the  said  C.  M.  Hickman':^ 
withdrawal  was  such  notice  as  might  be  implied  or  inferred 
from  the  matters  testified  to  by  the  witnesses  and  the  draw- 
ing of  the  checks  in  the  name  of  Hickman  &  Co.  The  court 
further  finds  that  the  plaintiff  firm  made  inquiries  of  tho 
resident  managing  member  of  the  said  Hickman  Grain 
Company  as  to  whether  or  not  there  had  been  any  change 
in  the  personnel  of  the  firm,  and  were  informed  by  said  resi- 
dent managing  member  of  said  firm  that  there  had  beeu 
some  change  in  the  firm's  business  at  other  points,  but  that 
there  had  been  no  change  in  the  firm  so  far  as  its  business 
was  conducted  at  the  town  of  Clearfield,  Iowa.  The  court 
finds,  as  a  matter  of  law  and  of  fact,  that  such  notice,  taken 
in  connection  with  tho  facts  as  bearing  upon  said  with- 
drawal, and  the  statements  made  bv  said  other  memberif 
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of  said  finn  in  explanation,  was  not  such  notice  of  the  re- 
tirement of  the  said  C.  M.  Hickman  as  would  discharge 
him  from  liability  on  said  note,  and  that,  therefore,  he  is 
bound  thereby.  The  court  finds,  as  a  matter  of  law,  tJiat 
as  to  all  transactions  after  the  said  19th  day  of  December, 
1894,  the  plaintiff  could  not  recover  as  against  the  sureties, 
Dunning  and  Allyn,  for  the  reason  that  there  had  been  a 
material  change  in  the  personnel  of  the  partnership,  one  of 
the  members  thereof  retiring,  and  that  sureties,  or  guar- 
antors, would  not  be  liable  for  any  advances  made  after 
that  time  by  plaintiff  under  the  contract.'' 

The  findings  of  fact  by  the  district  court  are  fully  sus- 
tained by  the  evidence.  This  conclusion  will  set  at  rest  one 
point  argued  at  some  length  by  appellant,  to  the  effect  that 
the  firm  of  Hickman  Grain  Company  was  not  dissolved.   It 

is  not  necessary  to  discuss  the  evidence  leading  to 
2  the  conclusion.     A  fact  relied  upon  by  appellant  is 

that  it  had  no  notice  of  the  dissolution,  and  it  is 
urged  that  such  notice  is  necessary  for  the  discharge,  as 
guarantors,  of  Allyn  and  Dunning.  We  know  of  no  such 
rule  of  law,  and  no  authority  is  cited  in  support  of  appel- 
lant's contention.  The  written  instrument  fixes  the  obliga- 
tion of  the  guarantors.  They  assifmed  the  obligation  of  an- 
swering for  the  default  of  the  Hickman  Grain  Company, 
and  for  no  other  person.  Hickman  &  Co.  came  into  exist- 
once  after  the  dissolution  of  the  Hickman  Grain  Company, 
and  its  business  was  settled.  The  personnel  of  the  two  com- 
panies "was  different  We  know  of  no  rule  of  law  requiring 
the  guarantors  to,  in  any  way,  look  to  the  protection  of  the 
plaintiff  in  its  dealings  with  the  Hickman  Grain  Company. 
It  fixed  its  own  terms  with  the  grain  company  as  to  the 
doing  of  business,  and  the  guarantors  simply  became  liablo, 
under  the  terms  of  that  contract,  in  case  of  default  The 
contract  imposed  no  obligation  on  them  to  aid  the  plaintiff 
in  the  conduct  of  its  business  with  the  grain  company.  The 
plaintiff  was,  presumably,  as  well  situated  to  know  of  changes 
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in  tlie  firm  as  the  guarantors ;  for  it  was  in  somewhat  close 
business  relations  with  the  firm,  and  had  some  information 
of  a  change,  because  of  the  change  of  names  on  the  checks 
presented  for  payment.  It  is  of  no  moment,  so  far  as  the 
guarantors  are  concerned,  that  one  of  the  firm  of  Hickman 
&  Co.  told  plaintiff  that  there  had  been  no  change  in  tin* 
firm  at  Clearfield.  The  guarantors  were  not  bound  by  his 
statements.  The  guarantors  had  no  interest  in  tlie  grain 
company,  and  were  entirely  without  responsibility  or  author- 
ity as  to  changes  that  miglit  be  made  in  the  finn.  It  seems 
to  us  the  case  comes  within  the  rule  and  reasoning  of 
Sclioonover  v,  Osborne,  108  Iowa,  453,  in  which  we  said: 
"A  rule  never  to  be  lost  sight  of  in  determining  the  liabil- 
ity of  a  surety  or  guarantor  is  that  ho  is  a  favorite  of  the 
law,  and  has  a  right  to  stand  on  the  strict  terms  of  his  obli- 
gation, when  such  terms  are  ascertained.  This  rule  is  uni- 
versally recognized  by  the  courts,  and  is  applicable  to  any 
variety  of  circumstances." 

II.  Although  by  the  dissolution  of  the  firm  C.  if. 
Hickman  retired,  and  the  other  two  constituted  the  firm  of 
Hickman  &  Co.,   and  drew  the  monev  for  which   suit  is 

brought,  the  district  court  held  C.  M.  Hickman  liu- 
3  ble  because  of  no  notice  to  the  plaintiff  of  such  a 

change.  Some  particular  facts  are  important.  After 
the  change  in  the  firm  there  was  a  change  in  the  signature 
to  the  checks,  which  led  plaintiff  to  inquire  of  M.  Hickman 
what  it  meant,  and  was  informed  that,  while  there  had  been 
a  change  in  the  firm  as  to  other  places,  there  had  been  none 
at  that  place,  and  the  change  in  name  was  made  for  con- 
venience. After  this,  checks  came  in  signed  by  one  firm 
name  and  some  by  the  other,  those  having  the  name  of  the 
Hickman  Grain  Company  being  drawn  by  an  employe.  It 
seems  to  us  the  plaintiff  used  due  diligence  to  know  the 
reason  of  the  change  of  names  on  the  checks,  and  had  ft 
right  to  rely  on  the  statement  made  by  M.  Hickman,  wh»> 
was  the  resident  managing:  partner  of  the  firm  of  Hickman 
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Grain  Company  at  Clearfield,  and  did  the  business  with 
the  bank.  The  settlement  of  the  firm  matters  of  the  Hick- 
man Grain  Company  was  had  before  any  money  was  paid 
out  under  the  contract  in  suit.  Until  plaintiff  should  havo 
notice  of  a  dissolution  of  the  firm,  it  had  a  right  to  presumfl 
the  firm  in  existence,  and  its  contract  in  forca  C.  M. 
Hickman  must  take  notice  of  this  situation,  and  we  think 
he  was  required  to  notify  plaintiff  of  the  dissolution,  or, 
in  default  thereof,  to  stand  liable  for  the  performance  of 
the  contract  by  plaintiff  in  good  faitli.  Under  the  contract., 
all  understood  that  M.  Hickman,  as  the  business  manager 
at  that  point,  would  be  the  business  man  with  the  plaintiff, 
to  whom  the  plaintiff  must  look  for  information.  He  was, 
in  fact,  the  agent  of  the  Hickman  Grain  Company,  and  the 
one  of  whom  inquiries  would  naturally  be  mado.  The 
checks,  signed  by  Hickman  &  Co.,  when  presented  by  <v 
member  of  the  Hickman  Grain  Compny  under  the  contract, 
indicated  on  their  face  a  change  of  some  kind,  but  nothing 
to  put  plaintiff  on  inquiry  as  to  C.  M.  Hickman  or  either 
.member  of  the  firm  in  particular.  It  was  but  natural  to 
accept  the  statement  of  M.  Hickman  tliat  the  firm  still  con- 
tinuel  at  that  place.  It  is  urged  that  the  same  evidence 
that  would  release  Allyn  and  Dunning  will  compel  a  re- 
versal as  to  C.  M.  Hickman.  The  difference  is  in  this: 
That  All}Ti  and  Dunning  were  guarantors,  and  were  parties 
to  the  contract  merely  to  befriend  the  principals.  They 
were  in  no  sense  beneficiaries  under  the  con^^ract,  with  duties 
arising  therefrom.  Not  so  with  C.  M.  Hickman.  As  a 
member  of  the  firm,  he  stood  personally  liable  for  the  firm'^ 
obligations  under  the  contract,  and  knew  of  the  situation 
whereby  M.  Hickman  would  be  the  managing  member,  and 
agent  of  the  firm  at  Clearfield,  and  naturally  the  person  on 
whom  reliance  would  be  placed  as  to  dealings  under  tho 
contract.  As  we  view  the  evidence,  ho  was  the  legitinlato 
spokesman  for  the  firm  in  the  business  at  that  place.  Vfn 
attach  much  importance  to  these  peculiar  facts  in  reaching 
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■our  conclusion.    We  reach  the  conclusion  that  the  judgmem, 
on  each  appeal,  should  be  affiemed. 
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The    State   of  Iow^  v.   Orris   Wolf,   L^avitt   Wolf, 

Charles  Allum,  Appellants. 

Rape:     indictment.     An   indictment   for   rape  which   states  that 

8    defendants  willfully  and  feloniously  assaulted  the  prosecutrix. 

and  did  willfully  and  feloniously  ravish  and  carnally  know 

her,  includes  the  oftenses  of  assault  and  hattery  and  simple 

assault 

Included  offenses:  Instructions,  Where  an  indictment  for  rape 
includes  the  offense  of  assault  and  battery  and  assault,  and 
8  the  evidence  tends  to  show  that  the  crime  was  committed  by 
another,  and  that  defendant  did  not  lay  hands  on  the  prosecu- 
trix, it  is  error  to  fail  to  instruct  on  the  Included  ofTenses  of 
assault  and  assault  and  battery.  (In  this  case,  the  lowest 
offense  charged  on  was  assault  with  Intent  to  ravish  and  the 
conviction  was  for  that  offense. — Reporter.) 

Instructions,     The  failure  to  specifically  define  the  crime  of  assault* 
to  commit  rape,  and  to  state  the  acts  necessary  to  constitute 
6    it,  is  not  error,  when  the  instruction  given  in  connection  with 
a  full   instruction  defining  rape,   will   indicate  the  force  re- 
quired to  constitute  the  former  crime. 

Conspiracy:  uding  and  abetting:  Rape,  Where  there  is  evi- 
dence in  a  prosecution  for  rape  tending  to  show  that  the 
defendant  and  another  conspired  to  commit  the  crime,  and 
that  defendants  were  present  and  aided  and  abetted  in  the 
crime,  an  instruction  that  if  there  was  a  conspiracy,  and 
4  defendants  participated  therein,  and  were  present  and  took 
part  in  carrying  it  out,  they  would  be  as  guilty  as  the  man 
who  accomplished  the  Joint  object,  is  erroneous,  because  it 
conveys  the  impression  that  it  is  intended  to  define  the  con- 
sequences resulting  alone  from  the  conspiracy,  and  then 
apparently  blends  it  with  the  results  fiowing  from  aiding  and 
abetting  a  crime.  One  who  aids  and  abets  a  crime  is  not 
equally  guilty  with  the  principal,  though  one  who  conspires 
with  the  principal  to  do  what  the  principal  does,  may  be. 

•Same.     Where  defendants  are  alleged  to  have  aided  and  abetted 
in  the  commission  of  rape,  an  instruction  which  states  that 
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the  jury  must  find  that  defendants  were  actually  present  or 

6  about  the  place  of  the  commission  of  the  oftense,  or  so  near 
as  to  give  countenance  and  support  to  the  act  complained  of, 
before  they  can  be  found  guilty,  is  erroneous,  since  mere  pres- 
ence alone  does  not  constitute  aiding  and  abetting  a  crime. 

Evidence  of  Good  Character:  effect.  Where  evidence  of  the 
general  good  character  and  reputation  of  defendants  and  of 
their  good  reputation  for  chastity  is  introduced  in  a  prosecu- 

7  tlon  for  rape,  it  is  error  to  instruct  that  the  jury  may  con- 
sider such  facts,  if  found  to  be  facts,  in  determining  whether 
the  witnesses  for  the  state  have  been  mistaken  or  have  testi- 
fied falsely,  since  such  evidence  should  not  be  limited  to  the 
purpose  of  discrediting  the  state's  witnesses. 

Joint  Trial:  criminal  law:  Admissions  of  One  Defendant. 
Where  several  defendants  are  jointly  tried  for  rape,  the  admis- 
3  sion  in  testimony  of  admissions  of  one  of  the  defendants, 
made  after  the  commission  of  the  crim3,  is  not  error,  when 
instructions  are  given  that  it  can  only  be  considered  against 
the  defendant  making  the  admissions. 

Severance  of  challenoes.  Code  1897,  section  5364,  provides  that 
peremptory  'challenges  in  criminal  cases  shall  be  exercised  in 
the  same  manner  as  authorized  in  the  trial  of  civil  cases. 

1  Code,  Civil  Procedure,  section  3678,  provides  that  when  there 
are  several  parties  plaint!  ft  or  defendant  in  a  civil  case,  and 
no  separate  trial  is  allowed,  they  shall  not  sever  their  chal- 
lenges. Held,  that  defendants  jointly  tried  for  a  felony  are 
not  entitled  to  separate  their  peremptory  challenges. 

Drawing  talesmen.     Where  talesmen   to   complete  a   jury   in   a 

2  criminal  cases  once  are  drawn  from  the  talesmen's  box,  as  re- 
quired  by  statute,  it  is  not  error  to  call  them  as  they  enter  the 
court  room,  without  re-depositing  their  names  in  the  Jury  box 
and  drawing  therefrom. 

Appeal    from    Poweshieh    District    Court. — Hon.    A.    R. 

Dewey,  Judge. 

Thursday,  December  20,  1900. 

The  defendants  were  jointly  indicted  and  tried  for 
rape.  They  were  convicted  of  assault  with  intent  to  com- 
mit rape,  and  from  a  judgment  upon  such  conviction  they 
appeal. — Reversed. 
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S,  R.  Clute  for  appellants. 

Milton  Remley,  Attorney  General,  and  Clias.  A,  Van 
Vlcck,  Assistant  Attorney  General,  for  the  State. 

SiiERwix,  J.— Section  4399  of  the  Code  of  1873  pro- 
vided  that,   "when   several   defendants   are   tried   tc^other, 
they  are  not  allowed  to  sever  their  challenges,  but  must  join 
therein."    This    express    language   was    not   carried 
1  into  the  Codo  of  1897,  and  in  the  trial  of  this  case 

the  court  refused  the  defendants  separate  perenii)tory 
challenges.     It  will  bo  conce<led,  we  think,  that,  in  the  ab- 
sence of  statutory  enactment  changing  the  rule  of  the  com- 
onon  law,  each  defendant  tried  jointly  with  others  would  bo 
I>orsonally  entitled  to  the  full  number  of  peremptory  chal- 
lonffcs  fixed  bv  law.     Hence  wo  must  determine  whether  tho 
Codo  of  1897  limits  the  number  of  challengers  each  of  sev- 
eral defendants  shall  exercise.     In  this  case,  as  in  all  eases 
where  a  felony  is  charged,  each  defendant  was  entitled  lO 
a  separate  trial  as  an  absolute  right.     By  exercising  this 
right,  he  could  avail  iiimself  of  the  full  number  of  peremp- 
tory challenges  provided  by  law.    Failing  to  do  this,  he  con- 
sents to  have  the  trial  proceed  as  if  there  were  but  one  de- 
fendant.    Section  5305  of  the  Code  of  1897  fixes  the  num- 
l)er  of  peremptory  challenges  which  the  state  and  the  de- 
fendant shall  have  in  any  given  case,  and  the  next  preceil- 
ing  section    (5304)    provides  that  "peremptory  challenges 
shall  be  exercise<l  in  the  same  manner  as  is  provided  in  the 
trial  of  civil  actions."    In  the  Code  of  Civil  Procedure  it 
is  provided,   in  section  3080,  that  the  challenges  shall   be 
altematelv  exercised.     And  section  3078  savs,  "Where  there 
are  sev'cral  parties  plaintiffs  or  defendants,  and  no  separate 
trial  is  allowe<l,  they  shall  not  sever  their  challenges,  but 
must  join  in  them."     Read  together,  we  think  these  pro- 
visions of  the  Code  of  1897  clearly  indicate  an  intention 
on  the  part  of  the  legislature  to  restrict  the  peremptory  chal- 
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longee  in  joint  criminal  trials  to  the  number  which  a  single 
defendant  might  exercise. 

II.  Talesmen  were  drawn   for  completing  the  jury, 
and,  as  they  entered  the  court  room,  were  called,  without 
depositing  their  names  in  the  jury  box  and  drawing  there- 
from.    There  was  no  error  in  thus  proceeding.     The 

2  names   had  been  drawn  from  the  talesmen  box,  as 
required  by  the  statute,  and  upon  their  appearance 

it  was  proper  to  use  them  without  a  second  drawing  from  tho 
regular  panel  box. 

III.  The  testimony  of  several  witnesses  was  admitted, 
over  defendants'  objections,  showing  admissions  made  by 
the  defendant  Orris  Wolf  after  the  alleged  rape  was  com- 
mitted.    When  objections  were  made  to  this  testi- 

3  mony,   the  state  expressly  stated  that  nothing  was 
claimed   for   it   as    against   the   defendants   Leavitt 

Wolf  and  Charles  Allum;  and  the  court  positivefly  in- 
structed the  jury,  in  its  charge,  that  it  could  not  be  consid- 
ered against  those  defendants.  The  evidence  was  compe- 
tent as  to  Orris  W^olf,  and  the  rights  of  his  co-defendants 
were  sufficiently  guarded 

IV.  No  evidence  was  offered  by  the  state  tending  to 
show  that  any  complaint  was  made  by  the  prosecutrix  thai 
a  rape  had  been  committed  on  her,  or  explaining  why  it  was 
not  made.     Instructions  were  asked  on  this  subject  by  the 
defendants,  one  of  which,  at  least,  announced  a  rule  whicl 
has  long  been  recognized  by  all  the  courts  as  proper  in  thi? 
class  of  cases.     It  called  the  jury's  attention  to  the  fact  that 
a  failure  to  make  such  complaint  was  a  circumstance  tend- 
ing to  discredit  her  story.     These  were  refused,   and   the 
eourt,  on  its  own  motion,  gave  an  instruction  which  was  un 
doubtedly  intended   to  cover  the  same  ground,  and  which 
did  partially  do  so ;  but,  taken  as  a  whole,  it  may  have  beer 
construed  by  the  jury  as  offering  in  itself  an  excuse  for  thi? 
failure  on  the  part  of  the  prosecuting  witness,  instead  of 
giving  in  concise  language  the  rules  which  were  to  guide 
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them  in  considering  that  question.  While  we  do  not  ap- 
prove the  instruction,  we  would  hesitate  to  reverse  on  that 
alone. 

V.  There  was  evidence  before  the  jury  which,  it  was 
claimed,  tended  to  show  a  conspiracy  on  the  part  of  these 
defendants,  and  others,  to  ravish  the  prosecutrix.  There  was 
also  evidence  which,  it  was  claimed,  showed  they  were  pres- 
ent at  the  time  of  the  transaction,  aiding  and  abetting  there- 
in. Instruction  5  given  by  the  court  covered  the  question 
of  conspiracy  and  aiding  and  abetting,  and  the  jury  was 
told  that  if  they  found  a  pre-arrangement  to  commit  the 

crime,  and  also  found  that  the  defendants  partici- 
4  pated  therein,   and  were  present  and  took  part  in 

carrying  it  out,  they  would  be  equally  as  guilty  as 
the  man  who  actually  accomplished  their  joint  object.  This 
instruction,  when  carefully  reaxi,  conveys  to  the  legal  mind 
the  impression  that  it  was  intended  to  define  the  conse- 
quences following  a  conspiracy,  and  also  those  which  flow 
from  aiding  and  abetting  the  commission  of  a  crime.  It  is 
undoubtedly  true  that  one  who  conspires  with  another  lo 
do  an  unlawful  act  is  equally  as  guilty  as  he  who  actually 
does  the  act,  but  it  is  not  always  true  that  one  who  aids  an<l 
abets  another  is  equally  as  guilty  as  the  principal.  The 
guilt  of  the  former  must  be  determined  alone  from  the  part 
he  took  in  the  transaction.  State  v.  Smith,  100 
Iowa,  1;  State  v.  Lee,  91  Iowa,  499.  In  the  in- 
struction under  consideration,  the  rule  as  to  con- 
spiracy and  that  as  to  aiding  and  abetting  are  so  blended 
in  the  language  used  that  the  jury  might  well  have  been 
misled  as  to  the  court's  moaning,  and  the  defendants  thereby 
have  suffered  prejudice.  We  are  led  to  this  conclusion  the 
more  readily  for  tlie  reason  that  the  next  instniction  given 
related  to  conspiracy  alone,  and  was  correct,  indicating  that 
the  preceding  instruction  was  intended  to  cover  the  ques- 
tion of  aiding  and  abetting  alone. 
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VI.  The  court  did  not  specifically  define  the  crime  of 
assault  with  intent  to  commit  rape,  nor  did  it  tell  the  jury 
in  express  terms  what  acts  were  necessary  to  constitute  that 

crime.     While  we  think  it  better  to  define  distinct 
5  included  offenses,  we  are  of  the  opinion  that  the  in- 

struction given  defining  rape  was  so  full  that,  taken 
in  connection  with  the  one  given  on  the  subject  of  assault 
with  the  intent,  the  jury  would  fairly  understand  the  force 
necessary  to  constitute  the  latter  crima 

VII.  Instruction  9  is  not  open  to  the  criticism  made- 
It  simply  told  the  jury  to  consider  the  circumstances  sur- 
rounding the  transaction,  and  did  not  attempt,  to  determine 
any  fact  issue  in  the  case. 

VIII.  Instruction  number  11  was  as  follows:  "The 
identity  of  the  defendants  on  trial  is  an  important  issue  for 
you  to  determine  (that  is,  their  presence  in  or  about  the 
place  of  the  commission  of  the  offense  at  the  time  of  its 
t^mmission,  if  an  offense  was  committed)  ;  and  the  state 
must  have  satisfied  you  from  the  evidence,  and  beyond  a 
reasonable  doubt,  that  these  defendants  on  trial,  or  some  of 
them,  were  actually  present  at  or  about  the  place  of  the  com- 
mission of  the  offense,  or  so  near  as  to  pjive  the  acts  com- 
plained of  as  perpetrated  by  Icenbice  countenance  and  sup- 
port, before  you  would  be  warranted  in  finding  them  guilty;; 
and  you  should  determine  who  were  present  and  who  were 

absent,  or  whether  all  were  present  or  all  absent." 
6  This  does  not  state  the  correct  rule  of  law.     It  has 

never  been  held,  so  far  as  we  are  advised,  that  mere 
presence  at  the  scene  of  crime  constitutes  aiding  and  abet- 
ting. Indeed,  it  is  elementary  that  such  is  not  the  case. 
Nor  is  it  sufficient,  in  addition  thereto,  that  the  person  pres- 
ent mentally  approves  what  is  done.  "The  party  to  be 
charged  must,"  in  the  language  of  Cockbum,  C.  J.,  "incite 
or  procure  or  encourage  the  act."  Bishop,  Criminal  Law, 
gections  628-633.  The  court  in  this  instruction  told  the  jury, 
in  effect,  that,  if  the  defendants  were  near  enough  to  give 
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Icenbice's  acts  countenance  and  support,  they  were  guilty  aa 
principals.  This  doctrine  would  make  a  principal  of  every 
man  whose  curiosity  tempted  him  to  stop  and  look  for  a 
moment  at  any  transaction  involving  a  crime.  The  instruc- 
tion cannot  be  sustained,  and  was  prejudicial  to  the  defend- 
ants. 

IX.  Defendants  put  in  evidence  their  previous  good 
general  moral  character,  and  also  their  character  or  reputa- 
tion as  to  the  trait  involved  in  the  charge  against  them.  It 
has  been  the  repeated  holding  of  this  and  other  courts  that, 
while  good  character  is  not  a  complete  defense  to  a 
7  criminal  charge,  it  is  a  defensive  circumstance  which 

may  be  shown  for  the  purpose  of  rebutting  the  pre- 
sumption   of   guilt    arising    from    circumstantial    evidence 
(State  V.  Turner,  19  Iowa,  144),  and  that  it  should  be  con- 
sidered by  the  jury,  in  connection  with  all  the  other  evi- 
dence, in  determining  the  guilt  or  innocence  of  the  accused 
(State  V,  Donovan,  61  Iowa,  278).     It  may  be  considerer^f 
as  tending  to  show  "that  men  of  such  character  would  not  be 
likely  to  commit  the  crime  charged.^'  State  v.  Ormiston,  66 
Iowa,  143.    It  should  be  considered  "irrespective  of  whether 
the  other  evidence  is  conclusive  or  inconclusive,  and  jt  is 
for  the  jury  to  determine  what  weight  such  evidence  shall 
have."  State  r,  Gustafson,  60  Iowa,  194;  State  v.  Northrup, 
48  Iowa,  583;  State  v.  Clemens,  51  Iowa,  274.     In  the  in- 
struction given  on  this  subject  the  court  told  the  jury  that 
such  evidence  was  permissible  for  the  purpose  of  showing 
that  the  defendants  would  not  be  likely  to  commit  the  crime 
charged,  and  then  said :   "If  you  find  from  all  the  evidence, 
facts,  and  circumstances  in  the  case  that  defendants  were  of 
good  moral  character,  and  were  of  good  reputation  for  chas- 
tity in  the  community  where  they  resided,  before  the  al- 
leged commission  of  the  offense,  then  you  have  a  right  to 
consider  such  fact,  if  you  find  it  to  be  a  fact,  in  determin- 
ing whether  the  witnesses  who  have  testified  to  facts  tend- 
ing to  criminate  them  have  been  mistaken,  or  have  testi- 
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^ed  falsely  or  truthfully/'  This  instruction  cannot  be  ap- 
proved upon  any  theory  to  which  our  attention  has  been  di- 
rected, and  clearly  disregarded  the  rules  laid  down  in  tho 
eases  we  have  cited  supra.  The  leading  thought  expressed 
therein  is  that  evidence  of  character  can  be  considered  only 
4is  affecting  the  testimony  of  other  witnesses.  This  is  not 
its  purpose,  and  it  cannot  be  so  limited. 

X.     The  indictment  charges  that  the  defendants  "wilL^ 
fully  and  feloniously  assaulted  the  prosecutrix,  and  did  will- 
fully and  feloniously  ravish  and  carnally  know  her.'*    Thia 
indictment  included,  by  express  terms,  the  minor  of- 
S  fenses  of  assault   and   battery  and  simple  assault. 

State  V,  Vinsent,  49  Iowa,  243;  State  v.  Kyne,  86 
Iowa,  616;  State  v.  Hutchinson,  95  Iowa,  569.  The  evi- 
dence of  the  prosecutrix  was  that  she  was  ravished  while  sit- 
ting in  a  single-seated  buggy  by  the  side  of  a  man  othei 
than  her  assailant,  and  after  a  desperate  struggle.  The  jury 
returned  a  verdict  of  assault  with  attempt  to  commit  rape — • 
the  lowest  offense  upon  which  the  court  instructed.  Neither 
of  these  defendants  was  shown  to  have  laid  violent  handa 
upon  the  prosecutrix  either  before  or  at  the  time  of  the  al^ 
leged  sexual  intercourse.  Conviction  was  sought,  as  to  them, 
on  the  ground  of  conspiracy,  or  as  aiding  and  abetting  the 
commission  of  the  crime.  Under  this  indictment  and  evi- 
tlence  before  the  court  and  jury,  it  was  error  to  omit  instruc- 
tions on  the  lower  offenses  named.  State  v.  Vinsent,  supra; 
State  V.  Walters,  45  Iowa,  390.  See,  also.  State  v.  demons, 
51  Iowa,  278. 

XL  This  case  is  reversed  for  the  errors  pointed  out, 
and,  as  we  think  the  record  justifies  remanding  it  for  a  new 
trial  as  to  all  of  the  defendants,  we  do  not  discuss  the  evi- 
dence,    KeverseJ  and  remanded  for  a  new  trial. — Reversed. 


Vol.  112  Iowa— 30. 


466  State  of  Iowa  v.  Baib.  [112  Iowa 


113     466 
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112    406 

!?LJ*  Constitutional  Law:     special  pbttileges  and  immunities:     PhyH- 

112    466 

127  837  dans.    Code,  section  2579,  requiring  that  examination  before 
112   4661  the  state  board  of  medical  examiners,  a  certificate  of  gradua- 
lly   17M  ^^^  from  a  medical  school,  or  a  showing  that  the  physician 


has  been  in  practice  in  the  state  for  five  consecutive  years. 
140    lo|  three  of  which  shall  have  been  in  one  locality,  shall  be  re*^ 

quired,  to  show  qualification  for  the  practice  of  medicine,  is 
not  repugnant  to  Constitution,  article  1,  section  6,  proYiding 
the  general  assembly  shall  not  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which,  on  the  same  terms, 
shall  not  equally  belong  to  all  citizens,  since  such  law  does  not 
purport  to  grant  privileges  or  immunities  to  any  physician  or 
class  of  physicians,  but  merely  establishes  a  rule  of  evidence 
by  which  qualiflqations  to  practice  medicine  shall  be  ascer- 
tained. 

Appeai  from  Aitdubon  District  Court. — Hon.  N.  W.  Mact^ 

Judge. 

Thubsday,  Decembeb  20,  1900. 

The  defendant  was  accused  in  the  indictment  of  prac- 
ticing as  an  itinerant  physician,  without  first  having  ob- 
tained a  license  from  the  state  board  of  medical  examiners. 
The  defendant  demurred  thereto  on  the  p^ound  that  certain 
provisions  of  the  Code  with  respect  to  said  license  are  ob- 
noxious to  section  6  of  article  1  of  the  constitution  of  Iowa 
and  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.  The  demurrer  was  sutained,  and  the  de- 
fendant discharged.     The  state  appeals. — Reversed. 

Milton  Remley,  Attorney  General,  for  the  state. 

No  appearance  for  appellee. 

Ladd,  J. — ^Every  citizen  has  the  undoubted  right  to 
follow  any  lawful  calling,  business,  or  profession  he  may 
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lect,  subject  only  to  such  restrictions  as  the  ^vemment  may 
impose  for  the  welfare  and  safety  of  society.     This  right  is 
one  of  the  distinguishing  features  of  republican  institutions. 
Many  of  the  occupations  of  life  may  be  followed  by  persons, 
irrespective  of  fitness,  without  danger  to  the  public  health 
or  in  detriment  to  the  general   welfare.      Others  demand 
special  knowledge,  training,  or  experience;  and  the  power 
of  the  state  to  prescribe  such  restrictions  and  regulations  for 
these  as  in  its  judgment  shall  protect  the  people  from  the 
consequences  of  ignorance  or  incapacity,  as  well  as  of  decep- 
tion and  fraud,  has  never  been  questioned.     Dent  v.  West 
Virginia,  129  TJ.  S.,  122  (9  Sup.  Ct.  Kep.  231,  32  L.  Ed. 
623) ;  State  v.  Randolph,  23  Or.  74  (31  Pac.  Rep.  201,  37 
Am.  St.  Eep.  655,  17  L.  R  A.  470).    This  is  especially  true 
with  respect  to  the  practice  of  medicine.     "It  has  to  deal 
with  all  those  subtle  and  mysterious  influences  upon  which 
health  and  life  depend,  and  requires  not  only  a  knowledge 
of  the  properties  of  vegetable  and  mineral  substances,  but  of 
the  human  body,  in  all  its  complicated  parts,  and  their  rela- 
tion to  each  other,  as  well  as  their  influence  upon  the  mind." 
Nearly  every  one,  of  necessity,  consults  the  physician  at  some 
period  of  life,  but  few  are  able  to  judge  his  qualifications 
in  point  of  learning  and  skill.     And  because  of  the  import- 
ance of  the  interests  committed  to  his  care,  involving  health 
and  life,  chapter  17,  title  12,  of  the  Code  was  enacted,  re- 
quiring knowledge  and  capacity  commensurated  therewith, 
and  upon  which  the  community  may  rely.    Prior  to  January 
1,  1899,  this  was  to  be  evidenced  in  three  different  ways: 
(1)  By  examination  before  the  state  board  of  medical  ex- 
aminers; (2)  by  a  genuine  certificate  of  graduation  from  a 
medical  school,  found  by  the  board  to  be  of  good  standing; 
and  (3)  by  a  showing  that  the  physician  had  *T)een  in  prac- 
tice in  this  state  for  five  consecutive  years,  three  years  of 
which  time  shall  have  been  in  one  locality."    Code,  section 
2579.     The  nature  and  extent  of  these  qualifications  were 
primarily  for  the  determination  of  the  legislature.     No  ob- 
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jection  can  be  urged  because  of  their  severity,  if  appropriate 
to  the  profession,  and  attainable  by  reasonable  study  or  ap- 
plication.   No  one  is  deprived  of  the  right  to  practice  medi- 
cine.   All  that  is  exacted  is  that  every  one  who  assumes  to  do 
so  shall  be  possessed  of  the  requisite  knowledge  and  skill, 
and  that  this  be  evidenced  by  a  certificate  of  the  board  desig- 
nated by  the  state  to  ascertain  his  fitness.     In  other  words, 
the  real  test,  applicable  to  all  alike,  is  that  of  qualification, 
and  this  statute  relates  to  the  proof  to  be  furnished  in  order 
'  lo  establish  this  as  a  basis  for  such  certificate.     The  satis- 
factory character  of  a  diploma  from  a  reputable  medical 
school,  and  the  disclosures  of  an  examination,  as  such  proof, 
are  not  questioned;  and  statutes  which,  in  addition  thereto, 
treat  the  practice  of  the  profession  within  the  state  for  a 
number  of  years,  or  the  fact  of  being  in  practice  at  the  time 
of  their  enactment,  as  sufficient  evidence  of  qualification, 
have  often  been  upheld,  as  invulnerable  to  the  charge  of  dis- 
crimination.   Slate  V.  Randolph,  supra;  State  v.  Dent,  25 
W.  Va.  1;  Ex  parte  Spinney,  10  Nev.  323;  Fox  v.  Terri- 
tory, 2  Wash.  T.  297,  6  Pac.  Rep.  G03 ;  Slate  v.  Creditor, 
44  Kan.  5G5  (24  Pac.  Rep.  346,  21  Am.  St.  Rep.  306); 
Gomell  V.  State,  52  Ark.  228  (12  S.  W.  Rep.  302)  ;  State  r. 
State  Medical  Examining  Board,  32  Minn.  324  (20  X.  W. 
Rep.  238);  State  v.  Vanderslnis,  42  Minn.  129  (43  N.  AV. 
Rep.  789,  6  L  R.  A.  119)  ;  State  v.  Green,  112  Ind.  462 
(14  N.  E.  Rep.  352;  People  v.  Phippin,  70  Mich.  6  {Ti 
X.  W.  Rep.  888). 

But  section  2579  not  only  requires  practice  of  medicine 
in  the  state  for  five  consecutive  years,  as  prima  facie  evi- 
dence of  qualification,  but  stipulates  that  three  of  these  shall 
have  been  in  one  locality;  and  it  is  asserted  that  thereby 
])Iiysicians  of  five  years'  residence  in  the  state  are  divided 
into  two  classes — those  who  have  practiced  three  of  the 
five  consecutive  years  in  one  place,  and  those  who  have  not 
This  may  be  conceded,  as,  for  the  purpose  of  efficient  legisla- 
tion, it  is  often  necessary  to  divide  the  subjects  upon  which 
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it  operates  into  classes.     Such  division  may  not  be  based  on 
differences  which  merely  serve  to  definitely  separate,  but 
must  rest  on  those  of  the  "situation  and  circumstances  of  the 
subjects  placed  in  the  different  classes  as  surest  the  neces- 
sity  or  propriety  of  different  legislation  with   respect  to 
them."    If  the  distinction  upon  which  the  classification  is 
grounded  is  not  arbitrary,  but  reasonable  and  apparent,  relat- 
ing somewhat  to  the  subject  of  the  enactment,  it  will  jus- 
tify the  application  of  different  rules  to  tie  subjects  thus 
separated,  and  legislation  founded  thereon  is  not  subject  to 
condemnation  as  class  legislation.     State  v.  Garbroshi  111 
Iowa,  49  6.  The  statute  recognizes  that  actual  experience  in  the 
practice  of  medicine  tends  to  render  the  physician  capable. 
Success  therein  denotes  the  possession  of  learning  and  skill. 
Continuing  in  the  profession  several  years  in  a  particular  lo- 
cality indicates  a  degree  of  merit  not  likely  to  be  found  in  a 
person  moving  from  place  to  place.     Indeed,  it  is  a  matter 
of  general  observation  that  the  itinerant  doctor,  roving  about, 
without  remaining  in  one  locality  longer  than  a  few  days 
or  weeks,  is  usually  wanting  in  honesty,  and  too  frequently 
but  a  charlatan  or  quack.     Besides,  such  a  professional  resi- 
dence affords  the  opportunity  of  becoming  known  by  neigh- 
bors, and,  if  lacking  in  capacity  or  character,  obstacles  may 
be  interposed  to  the  issuance  of  a  certificate;  for  it  must 
not  be  overlooked  that,  notwithstanding  continuous  practicq 
in  one  place,  a  certificate  may  be  denied,  owing  to  incom- 
petency or  immorality.    Slate  v.  Mosher,  78  Iowa,  321.   Ii> 
practical  operation,  the  law  admits  those  to  practice  who 
have  followed  the  profession  at  one  place  long  enough  to 
acquire  knowledge  through  experience  in  the  profession,  and 
to  become  Jcnown,  unless  want  of  capacity  or  good  character- 
affirmatively  appears.     Others  must  be  examined  or  present 
diplomas.     It  makes  a  distinction  recognized  in  all  the  af- 
fairs of  life.     Will  any  one  contend  for  a  moment  that^ 
everything  else  being  equal,  the  permanent  resident  of  a  lo- 
cality  is  not  likely  to  be  superior  in  capacity  and  morals 
to  him  who  has  no  fixed  professional  abidins:  place  ?  The  old 
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adage,  "A  rolling  stone  gathers  no  moss/'  is  quite  as  applic- 
able to  the  acquirement  of  learning,  skill,  and  the  elements 
that  make  up  good  character  as  to  the  accumulation  of 
worldly  possessions.  That  there  may  be  and  are  exceptions 
is  readily  conceded,  but  the  legislature  was  not  bound  to 
adopt  an  absolutely  infallible  test.  If,  within  the  ordinary 
experience  of  men,  and  as  a  matter  of  common  observation, 
physicians  of  learning,  skill,  and  character  are  generally 
permanently  located,  and  seldom  change  the  places  where 
their  profession  is  followed,  as  appears  to  be  true,  we  can 
discover  no  tenable  reason  why  this  circumstance  might  not 
be  treated  by  the  legislature  as  evidence  of  qualification  un- 
der the  statute.  For  the  law  does  not  purport  to  grant  privi- 
l^es  or  immunities  to  any  physician  or  class  of  physicians. 
It  simply  establishes  a  rule  of  evidence  by  which  qualifica- 
tion to  practice  medicine  and  surgery  shall  be  ascertained. 
What  should  be  such  evidence,  if  appropriate  for  that  pur- 
pose, and  bearing  somewhat  on  the  matter  of  fitness,  was 
peculiarly  within  the  discretion  of  the  lawmakers.  We  think 
the  distinction  neither  arbitrary  nor  unreasonable,  but  in 
harmony  with  common  knowledge  of  differences  which  or- 
dinarily exist  between  persons  following  the  medical  pro- 
fession who  have  a  permanent  locus  in  quo,  and  those  who 
do  not  We  are  not  unmindful  of  a  decision  to  the  contrary, 
construing  a  somewhat  similar  statute,  by  the  supreme  court 
of  New  Hampshire.  State  v,  Pennoyer,  65  N.  H.  113  (18 
Atl.  Rep.  879,  5  L.  R.  A.  709).  See,  also,  State  v.  Einman, 
€5  N.  H.  103  (18  Atl.  Rep.  194,  23  Am.  St  Rep.  22).  But 
that  court  appears  to  have  grounded  its  conclusion  on  the  er- 
roneous assumption  that  permanency  in  the  practice  in  a 
locality  furnishes  no  evidence  of  qualification.  This,  as  we 
have  undertaken  to  demonstrate,  is  not  warranted. 

As  the  statute  is  not  in  contravention  of  the  provision 
of  the  constitution  prohibiting  unjust  discrimination,  the 
demurrer  to  the  indictment  should  have  been  overruled. — 
Reversed. 

NoTR^Bri*  f  >f  coannel  for  th^  defendnnt  used  in  the  district  court  was  printed  by 
attomey-geneml  in  connection  witli  liis  aripiment. 
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J.  W.  MoEEisoN,  Contestant,  Appellant,  v.  J.  W.  Pepper- 
man^  Incumbent. 

Review  on  Appeal:  becitals  in  abstbact.  In  an  election  contest 
a  recital  in  the  abstract,  that  it  was  agreed  that  the  only 
issues  of  fact  were  as  to  the  proper  counting  of  the  ballots 

1  to  which  objections  were  made,  will  be  observed  on  appeal, 
though  incumbent  claims  that  such  an  agreement  was  not 
shown  in  the  official '  reporter's  transcript,  where  from  the 
recitals  in  the  record  it  is  apparent  that  such  an  agreement 
was  made. 

Change  op  statutes:  Effect  on  Review.  Laws  Twenty-eighth 
General  Assembly,  chapter  36,  amending  Code,  seqtion  1119, 
relating  to  the  marking  of  ballots,  cannot  be  applied  on  review 
of  an  election  contest,  where  judgment  was  rendered  in  the 

3  district  court  and  appeal  taken  before  it  took  effect,  since  such 
contest  must  be  reviewed  with  reference  to  the  law  as  it  stood 
when  the  oause  was  tried  in  the  district  court,  the  amendment 
was  not  a  curative  act  and  the  review  being  on  assignment  of 
errors. 

Issue  joined  below.  In  an  eleotion  contest  the  incumbent  cannot 
defeat  a  canvass  of  the  vote,  on  appeal,  on  the  ground  that 

2  contestant  failed  to  prove  on  the  trial  that  he  was  eligible  to 
the  office,  where  contestants  statement  that  he  was  qualified 
to  hold  the  office  was  not  disputed  on  the  trial. 

Ballots:  IDENTIFICATION  MABKs.  Where  a  ballot  has  crosses  in 
the  squares  opposite  all  the  names  on  a  party  ticket,  except 

4  for  the  candidate  for  township  .trustee,  and  then  a  cross  in  the 
square  in  the  blank  opposite  the  blank  for  township  trustee 
in  another  party  ticket  on  which  no  names  are  printed  for 
township  offices,  such  ballot  is  properly  rejected  in  an  election 
contest,  since  such  cross  on  the  latter  ticket,  being  without 
apparent  purpolbe,  could  serve  only  to  identify  the  ballot 

Appeal  from  Grundy  District  Court, — Hon.  A.  S.  Blair, 

Judge. 

Thursday,  December  20,  1900. 

At  the  general  election  in  1899  these  parties  were  op- 
posing candidates  for  the  office  of  sheriff  of  Gmndy  conntv. 


U5 
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Upon  a  canvass  by  the  board  of  supervisors  it  was  declared 
tliac  incumbent  had  received  1,423  votes,  and  the  contestant 
1,422,  and  the  incumbent  was  declared  elected.  Contestant 
filed  a  statement  of  contest,  and  the  court  of  contest  found 
that  contestant  had  received  1,386  votes,  and  the  incumbent 
1,369,  and  the  contestant  was  declared  elected.  Incumbent 
appealed  to  the  district  court,  and  upon  trial  had  to  the 
court  it  found  that  incumbent  had  received  1,399  votes,  and 
contestant  1,395  votes,  and  judgment  was  rendered  in  favor 
of  the  incumbent  from  which  contestant  appeals. — Af- 
firmed. 

Beisinger  &  Porter,  A.  N.  Wood,  and  Ilemenway  & 
Martin  for  appellant. 

J.   W,  Redmond  and   Williamson  &   Willoiighby  for 
appellee. 

Given,  J. — I.     Appellee  raises  several  questions  that 
should  be  first  considered.     Appellant  states  in  his  abstract 
as  follows :     "It  was  agreed  by  the  parties  that  the  only  is- 
sues of  fact  involved  were  as  to  the  proper  counting 
1  of  the  ballots  to  which  objection  was  made — the  134 

ballots  claimed  by  the  plaintiff,  Morrison,  to  have 
been  cast  for  plaintiff,  and  the  135  ballots  claimed  by  the 
defendant,  Pepperman,  to  have  been  cast  for  the  defendant 
— and  that,  upon  the  counting  of  these  ballots  and  the  bal- 
lots conceded  to  have  been  cast  for  the  respective  parties, 
the  case  should  be  determined."  Appellee,  in  his  denial  of 
the  abstract,  says  that  such  an  agreement  "is  not  sho\vn  in 
the  official  shorthand  reporter's  transcript  or  minutes."  It 
does  not  follow  from  this  qualifiod  denial  that  the  agree- 
ment was  not  made.  The  court  might  very  properly  have 
required  the  parties  to  select  from  the  mass  of  ballots  those 
in  dispute.  The  agreement  is  such  a  one  as  should  have 
been  made,  and,  from  the  course  of  the  trial,  and  the  order 
of  the  court  for  the  certification  of  "the  268  original  ballots 
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in  controversy/^  leaves  no  doubt  but  that  the  agreement  was 
made,  and  should  be  observed  as  to  facts  relating  to  the  bal- 
lots, in  the  canvass  thereof.  Appellee  also  denies  that  th(^ 
abstract  shows  the  objections  made  to  the  ballots  offered  in 
evidence,  and  the  specific  rulings  of  the  court  thereon.  Wii 
think  the  objections  and  rulings  suflSciently  appear.  Ap- 
pellee also  denies  that  the  abstract  contains  all  the  evidence, 
but  fails  to  "point  out  as  specifically  as  the  case  will  per- 
mit the  defects  alleged  to  exist  in  the  abstract,"  as  required 
by  section  22  of  the  rjiles  of  this  court.  We  have,  how- 
ever, a  complete  transcript  of  the  evidence  before  us. 

II.  At  the  close  of  all  the  evidence  appellee  moved  for 
judgment  in  his  favor  "for  the  reason  that  the  contestant 
has  failed  to  prove  any  of  the  alleged  grounds  of  contest, 
and  the  evidence  fails  to  sustain  the  statement  of  contest 
in  any  one  of  the  grounds  or  .essentials  required  by  law.'' 
This  motion  was  sustained  and  judgment  rendered  accord- 
ingly. Appellee  now  insists  that  it  was  properly  sus- 
2  tained,  for  the  reason  that  appellant  failed  to  prove 

that  he  was  eligible  to  the  oflSce.  Appellant  alleged 
in  his  statement  of  contest  that  he  was  "qualified  to  hold 
said  office,"  and  this  does  not  appear  to  have  been  disputed 
throughout  the  trial.  There  was  nothing  in  the  motion  for 
judgment  or  in  the  course  of  the  trial  to  call  the  attention 
of  the  court  to  any  claim  that  appellant  was  ineligible  to 
the  office.  If  there  had  been,  the  omission  would  have  been 
cured,  or  the  appellant  shown  to  be  eligible.  The  question 
seems  to  be  raised  in  this  court  for  the  first  time.  Appel- 
lant cites  authorities  to  show  that,  the  public  being  inter- 
ested, the  parties  could  not  agree  that  appellant  was  eligible. 
The  court  was  there  to  look  after  the  interests  of  the  public 
as  well  as  the  rights  of  the  parties,  and,  had  there  been  a 
suggestion  that  appellant  was  ineligible,  proofs  of  his  eligi- 
bility would  have  been  required.  These  contentions  are  too 
technical  to  require  further  consideration.  They  are  cer- 
tainly not  such  as  should  defeat  a  thorough  canvass  of  this 
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vote  as  authorized  by  law,  to  the  end  that  the  will  of  tht 
people,  legally  expressed,  may  be  given  effect 

III.  Before  inquiring  whether  the  court  erred  in  ita 
eanvass  of  the  ballots  in  any  of  the  respects  complained  of, 
we  must  liave  in  mind  the  rules  of  law  by  which  the  ballots 
are  to  be  counted  or  rejected.  These  rules  are  so  specifically 
set  forth  in  the  statute  and  in  former  decisions  of  this  court 
that  nothing  need  be  added,  nor  is  it  necessary  that  we  ex- 
tend this  opinion  by  restating  them.  For  those  rules,  see 
Whittam  v.  Zahorick,  91  Iowa,  23;  Voorhees  v.  Arnold,  108 
Iowa,  78;  Mentzer  v.  Davis,  109  Iowa,  629,  Chapter  36, 
Laws  Twenty-eighth  General  Assembly,  approved  April  7, 
and  which  took  effect  July  4,  1900,  provides  as  follows: 
**That  section  one  thousand  one  hundred  and  nineteen 
(1119)  of  the  Code  be  amended  by  striking  out  the  last  sen- 
tence and  inserting  in  lieu  thereof  the  following :  'The  writ- 
ing of  such  name  without  making  a  cross  opposite  thereto, 
or  the  making  a  cross  opposite  such  blank  without  writing 
a  name  therein,  or  the  unnecessary  marking  of  the  crosa 

in  the  square  below  a  marked  circle,  shall  not 
3  affect  the  validity  of  this  vote.'  "    Appellee  contends 

that  this  amendment  applies  to  this  proceeding  on 
this  appeal.  This  election  was  held  November  17,  1899; 
the  judgment  was  rendered  herein  by  the  district  court  Feb- 
ruary 21,  1900,  which  was  prior  to  said  enactment;  and 
the  appeal  to  this  court  was  perfected  April  30,  1900,  being 
Hamburg,  40  Iowa,  26;  Wood  v.  Brolliar,  40  Iowa,  694; 
before  the  act  took  effect.  Appellee,  in  support  of  his  con- 
tention, cites  Ballard  v.  Ridgley,  1  Morris,  27 ;  Wormley  v. 
Towa  Savings  Ass'n  v.  Heidt,  107  Iowa,  297,  and  cases 
from  other  courts.  In  Ballard's  Case  the  new  law  was 
as  to  rules  of  evidence,  and  pertained  exclusively  to 
the  remedy.  In  the  case  in  40*  Iowa  it  was  held  that 
the  new  law  respecting  evidence  applied  to  actions  tried 
Bince  it  took  effect,  though  commenced  before.  The  Iowa 
Savings  Case  was  in  equity,  and  triable  de  novo  on  appeal. 
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This  action  was  not  only  commenced,  but  tried  and  appealed 
before  said  amendment  took  effect  The  case  is  not  before 
us  for  trial  de  novo,  but  simply  for  review  on  errors  as- 
signed. Said  chapter  36  is  not  a  curative  act,  as  was  the 
law  under  consideration  in  some  cases  cited.  As  this  case  is 
only  before  us  for  review  upon  errors  assigned,  we  conclude 
that  it  must  be  reviewed  in  the  light  of  the  law  as  it  stood 
at  the  time  of  the  trial  in  the  district  court. 

IV.  We  now  proceed  to  the  examination  of  the  dis- 
puted ballots  admitted  and  rejected  by  the  district  court,  as 
to  which  errors  are  assigned  and  argued.  In  Vorhees  v.  Ar- 
nold, supUy  we  said:  "On  some  of  the  ballots  in  this  case, 
where  there  is  a  wide  departure  from  the  legal  require- 
ments, we  may  safely  say  the  unnecessary  marks  could  not 
be  used  for  identification,  because  the  maker  could  never  de- 
scribe them  to  another  so  far  as  to  permit  their  use  for  that 
purpose.  In  other  cases  it  is  doubtful  whether  they  could  be 
so  used  or  not.  In  such  cases  the  question  is  one  of  fact  for 
the  jury,  because  there  might  reasonably  exist  differences 
of  opinion  as  to  the  fact.  In  such  cases  the  ballot  should  be 
put  in  evidence,  and  the  jury  be  permitted,  under  instruc- 
tions, to  determine  whether  there  has  been  a  deliberate  de- 
parture in  the  marking,  and  in  a  way  that  it  might  be  used 
to  identify  the  ballot.  Many  of  the  markings  in  this  case 
are  such  that  the  findings  of  the  district  court  conclude  us, 
because  they  were  purely  questions  of  fact**  Apply- 
4  ing  this  and  the  other  rules  already  referred  to,  we 

conclude  that  all  the  disputed  ballots  counted  for  ap- 
pellant were  properly  so  counted,  except  the  ballot  No.  39. 
That  ballot  has  crosses  in  squares  opposite  all  the  names  of 
the  Republican  ticket,  except  Jurgen  Alberts  for  township 
trustee.  In  the  ticket  designated  "Prohibition**  no  names 
were  printed  in  the  county  and  township  tickets.  This  bal- 
lot has  a  cross  in  the  square  opposite  the  blank  'Tor  Town- 
ship Trustee.**  In  Vorhees  v.  Arnold,  supra,  we  said:  "On 
some  of  the  ballots  the  county  ticket  was  printed  in  blank; 


476  Cleakfield  Bank  v.  Olin.  [112  Iowa. 

that  is,  the  names  of  the  candidates  were  not  printed  in,  but 
the  official  names  appear,  as  Tor  Auditor,'  ^For  Treasurer,' 
etc.,  with  a  blank  space  for  writing  in  the  names  of  the  per- 
son voted  for.  In  some  cases  voters  would  put  a  cross  iu 
the  square,  but  write  in  no  name;  and  hence  the  cross  in 
the  square  was  without  apparent  purpose,  and  could  have  no 
use  except  to  identify  the  ballot.  Such  ballots  were  ex- 
cluded, and  properly  so."  It  follows  from  this  that  the  bal- 
lot No.  39  should  have  been  excluded.  Of  those  claimed  by 
appellant  and  rejected,  we  conclude  that  all  were  properly  re- 
jected. Of  the  disputed  ballots  counted  for  appellee  we  think 
the  following  should  have  been  rejected:  Ballot  !Jfo.  384 
has  crosses  in  the  squares  on  the  Democratic  ticket,  except, 
"For  Member  Board  of  Supervisors,  3d  District,  A.  G. 
Geerdes."  In  the  prohibition  ticket  no  name  is  printed  for 
this  office,  nor  any  written  in  the  blank,  yet  there  is  a  cross 
in  tiiC  square.  Thus  we  see  that  the  ballot  is  the  same  in 
its  marking  as  Xo.  39,  and  for  the  same  reason  should  have 
been  rejected.  Of  the  ballots  claimed  by  the  appellee  and 
rejected,  we  do  not  find  that  there  was  any  error  in  reject- 
ing them.  It  follows  from  these  findings  that  one  vott 
should  be  deducted  from  the  1,398  votes  found  bv  the  dis 
trict  court  to  have  been  received  by  appellee,  Pepperman, 
and  one  vote  from  the  1,395  found  by  the  district  to  have 
been  received  by  the  appellant,  Morrison.  This  leaves  the 
result  in  favor  of  the  appellee  and  incumbent,  Pepperman, 
and  the  judgment  of  the  district  court  is  affirmed. 


The  Clearfield  Bank  v.  Elmer  A.  Olix  el  at,,  Appel- 
118  476  lants 

128   436  mil  lb. 

- — - 

Fraudulent  Conveyances:     parent  and  child.    Where  a  son,  who 
2    was  insolvent,   conveyed  land  to  his   father  and  mailed  the 
deed,  without  any  previous  understanding  or  agreement  be- 
tween them  tnat  such  a  conveyance  was  to  be  made,  the  con- 
veyance was  in  fraud  of  creditors. 
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Sale  of  exempt  pbopebtt.  Where  forty  acres  of  defendant's  farm 
was  occupied  as  a  homestead,  the  fact  that  he  conveyed  the 
3  whole  of  it  to  his  father  to  avoid  creditors  did  not  subject 
that  forty  acres  to  their  claims,  since  defendant  had  a  right 
to  sell  the  homestead,  and  its  sale  in  no  way  p^rejudiced  the 
creditors. 

Appeal:  sufficient  presentation  of  reoord:  Bills  of  Exception. 
Where  an  action  presented  an  equitable  issue  as  well  as  one 
at  law,  and  was  tried  as  in  equity  without  objection,  and 
1  appellant's  abstract  showed  that  it  was  an  abstract  of  record, 
a  motion  to  strike  appellant's  evidence  from  the  abstract  be- 
cause it  was  not  made  a  part  of  the  record  by  a  bill  of  excei)- 
tions  or  otherwise  must  be  denied. 

Trial  in  equity  without  objection:  Bill  of  Exceptions.  Code, 
section  2427,  provides  that  error  as  to  the  kind  of  proceedings 
shall  be  waived  by  defendant's  failure  to  move  for  its  cor- 
rection before  filing  his  answer.  Held,  that  where  an  action 
1  was  tried  as  in  equity  without  objection,  the  contention  that 
a  Judgment  for  piaintifF  should  be  affirmed  because  the  abstract 
did  not  contain  all  the  evidence,  as  no  bill  of  exceptions  was 
filed,  was  without  merit,  since  the  right  to  a  trial  at  law  was 
waived,  and  no  bill  of  exceptions  was  necessary. 

Assignment  of  Errors.  Code,  section  4136,  provides  that,  except 
in  actions  triable  de  novo  no  question  shall  be  considered  in 
1  the  supreme  court  unless  pointed  out  by  assignment  of  error. 
Held,  that  where  an  action  was  tried,  without  objection,  as 
in  equity,  the  failure  to  assign  errors  constituted  no  ground 
for  dismissing  the  appeal,  it  being  triable  de  novo. 

Appeal  from  Taylor  District  CouH. — Hon.  H.  M.  Towner, 

Judge. 

Thursday,  December  20,  1900. 

This  action  is  upon  two  promissory  notes  made  hy 
^Imer  A.  and  Eunice  C.  Olin,  both  of  whom  are  parties  de- 
fendant. The  action  is  aided  by  an  attachment  directed 
against  the  property  of  defendant  Elmer  A.  Olin,  and  was 
levied  on  a  certain  80  acres  of  land  in  Ringgold  county, 
Iowa,  on  the  seventh  day  of  August,  1898.  G.  A.  Olin  is 
also  a  party  defendant,  and  by  the  petition  it  appears  that 
Elmer  A.  Olin,  with  intent  to  defraud  his  creditors,  volun- 
tarily, and  without  the  knowledge  and  consent  of  G.  A.  Olin, 
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executed  to  him  a  quitclaim  deed  of  said  land,  and  placed 
the  same  on  record;  and,  besides  judgment  on  the  notes,  there 
is  a  prayer  that  the  deed  be  set  aside  and  declared  of  no  va- 
lidity as  against  plaintiff's  counterclaim.  The  defendants 
deny  the  averments  as  to  fraud  in  the  sale  of  the  land  to  G. 
A.  Olin,  and  aver  the  transaction  to  have  been  in  good  faith, 
and  for  a  valuable  consideration.  The  defendants  also  pre- 
sent a  counterclaim  for  the  wrongful  suing  out  of  the  at- 
tachment, the  averments  of  which  are  put  in  issue  by  the 
plaintiff.  The  issues  were  tried  to  the  court,  and  judgment 
was  given  for  plaintiff  for  the  amount  found  due  on  the 
notes  in  the  sum  of  $1,074.20,  and  for  attorney's  fees  and 
costs.  The  court  also  found  for  the  plaintiff  on  the  issue  as 
to  fraud  in  the  sale  of  the  land,  and  decreed  the  conveyance 
void  as  against  plaintiff's  claim.  The  defendants  appealed. 
— Modified. 

Copenheffer  &  Allen  for  appellants. 

Flick  &  Jackson  for  appellee. 

Granger^  C.  J. — I.  Appellee  moves  to  strike  the  evi- 
dence from  the  abstract  because  it  has  not  been  made  part 
of  the  record  by  bill  of  exceptions  or  otherwise.  It  is  true 
that  the  pleadings  present  an  equitable  issue,  as  well  as  one 
at  law,  and,  so  far  as  we  can  determine  from  the  record,  the 
cause  was  tried  below  as  in  equity,  and  equitable  relief  was 
granted.     Appellee  presents  an  additional  abstract,  but  it 

only  questions  appellants'  abstract  as  to  its  contain- 
1  ing  all  the  record  and  all  the  evidence  in  proper  form. 

Appellants'  abstract  shows  that  it  is  an  abstract  of 
the  record,  and  that  is  not  denied  other  than  as  to  its  suffi- 
ciency as  such.  It  seems  to  us  the  motion  is  without  facts 
for  its  support.  We  are  also  asked  to  affirm  the  judgment 
because  appellants'  abstract  does  not  contain  all  the  evidence. 
This  branch  of  the  motion  seems  to  be  based  on  the  claim 
that  no  bill  of  exceptions  was  filed.     As  we  have  said,  the 
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cause  seems  to  have  been  tried  in  equity,  and  it  seems  to  have 
been  without  objection.  If  so,  the  right  to  have  it  other- 
wise tried  was  waived.  Code,  section  3437.  See,  also,  PaT- 
shcUl  V.  Moody,  24  Iowa,  314;  Ch-een  v.  Marble,  37  Iowa,. 
95 ;  Knott  v.  Tincher,  39  Iowa,  628.  We  are  asked  to  dis- 
miss the  appeal  because  there  is  no  assignment  of  errors. 
None  is  required  in  an  action  in  equity.  Code,  section  4136. 
We  should  state  that  appellee's  theory  of  the  motion  is  that 
the  action  is  one  at  law. 

II     The  court  below  found  that  there  was  fraud  in  the 

transfer  of  the  -land  by  Elmer  A.  Olin  to  his  father,  G.  A. 

Olin.    The  conclusion  is  fully  warranted  from  the  evidence. 

It  is  not  even  open  to  doubt.     Elmer  A.  Olin  exe- 

2  cuted  the  deed,  and  placed  it  of  record,  and  after- 
wards forwarded  it  to  his  father  by  mail;  and  all 

this  was  done  without  any  understanding  between  the  par- 
ties. It  is  true  that  at  one  time  G.  A.  Olin  had  asked  for  a 
deed  of  the  land  in  payment  of  an  indebtedness  from  Elmer 
A.  Olin  to  him,  but  there  had  been  no  agreement  or  under- 
standing that  it  should  be  done,  and  G.  A.  Olin  did  not  ex- 
pect it  to  be  done.  The  transfer  was  unmistakably  made  by 
Elmer  A.  Olin  to  avoid  his  creditors,  and  when  the  father 
finally  received  and  accepted  the  deed  he  did  so  to  aid  Elmer 
A.  in  his  fraudulent  purpose.  It  is  not  important  that  we  dis- 
cuss the  details  of  the  evidence  further. 

III.     The  south  40  acres  of  the  80  acre  tract  were  the 

homestead  of  Elmer  A.  Olin,  and  exempt  from  liability  for 

plaintiff's  claim.  The  decree  of  the  district  court  subjects  the 

whole  tract  to  the  payment  of  the  debt.  As  to  the  home- 

3  stead,  Elmer  A.  Olin  and  his  wife  had  the  right  to  sell 
and  convey  it,  and  the  act  could  not  be  in  fraud  of 

plaintiff's  rights.  Appellee  suggests  that  the  act  of  selling 
was  an  abandonment  of  the  homestead.  If  so,  the  title  must 
have  passed  to  G.  A.  Olin,  as  it  might  properly  do  without 
any  prejudice  to  the  plaintiff.  With  the  title  either  in  Elmer 
A.  Olin  or  G.  A.  Olin,  we  do  not  see  upon  what  theory  the 
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plaintiff  can  have  any  rights  in  the  homestead  tract  The 
decree  of  the  district  court  will  be  so  modified  as  to  exempt 
the  homestead  tract  from  its  operation.  Modified  and  af- 
firmed. 


w    m3  Jennie  Brooks,  Appellant,  v.  Thomas  Seevers. 

Limitation  of  Actions:  substituted  petition:  Malicious  Prosecu- 
tion. In  an  action  for  malicious  prosecution,  brought  within 
two  years  after  the  cause  thereof  was  alleged  to  have  accrued, 
as  required  by  Code,  3447,  the  original  petition  stated  tne 
cause  of  action  to  be  the  conspiring  and  confederating  together 
of  defendants  to  cause  plaintiff's  arrest,  and  that  by  the  con- 
spiracy so  formed  she  was  arrested,  and  qharged  with  the 
crime  of  attempting  to  poison  R.  In  a  substituted  petition 
the  charge  was  against  one  defendant  alone,  and  it  was  alleged 
that  he  Induced  and  instigated  R.  to  file  an  information 
charging  plaintiff  with  the  crime  of  threatening  to  commit  & 
public  offense,  and  charging  plaintiff  with  attempting  to  kill 
him  by  poisoning.  The  original  petition  placed  the  occurrence 
on  or  about  the  latter  part  of  May,  1896,  and  the  substituted 
petition  placed  it  as  on  June  17,  1896.  The  original  petition 
charged  the  plaintiff  was  arrested,  tried  and  acquitted,  but  no 
time  was  specified.  In  the  substituted  petition  the  time  of 
arrest  was  fixed  as  on  June  17,  1896,  and  the  trial  and  acqultal 
as  on  June  23d.  Held,  that  the  causes  of  action  alleged  were 
not  identical,  though  both  were  for  malicious  prosecutions, 
and,  hence,  as  limitations  had  run  against  the  cause  alleged 
in  the  substituted  petition  at  the  time  It  was  filed,  a  demurrer 
thereto  was  properly  sustained. 

Appeal   from    Mahaska   District    Court. — Hon.    John    T. 

Scott,  Judge. 

« 

Thursday,  December  20,  1900. 

On  the  thirteenth  day  of  May,  1898,  the  plaintiff  filed 
a  petition  in  the  district  court  of  Mahaska  county  against 
Thomas  Seevers  and  Harve  England,  containing,  among 
others,  the  following  averments:    "Plaintiff  states  that  the 
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defendants  are  indebted  to  her    in  the  sum  of  $5,000,  and 
for  cause  of  action  states  that  on  or  about  the  latter  part 
of  May,  1896,  the  plaintiff  was  at  that  time  living  with  one 
Mary  Brooks,  and  that  the  said  Mary  Brooks  had  a  caso 
pending  in   the  district  court  of  Mahaska   county,   Iowa, 
against  the  defendant  Thomas  Seevers  for  bastardy ;  that  the 
plaintiff  herein  was  an  important  witness  for  the  said  Mary 
Brooks;  and  the  plaintiff  avers  that  on  or  about  the  time 
aforesaid  the  defendants  herein  conspired  and  confederated 
together  to  cause  the  arrest  of  the  plaintiff  herein,  and  that  the 
plaintiff  herein  was  arrested  through  and  by  the  conspiracy 
80  formed,  and  charged  with  the  crime  of  attempting  to  poi 
son  one  W.  H.  Roberts,  now  deceased,  by  putting  arsenic  of 
some  other  deadly  poison  in  his  food.     *     *     ^     Plaintiff 
further  avers  that  said  charge  was  made  by  and  through  the 
<jonspiracy  formed  by  the  defendants,  and  that  the  poison 
which  was  claimed  to  have  been  placed  in  the  coffee  of  the 
said  W.  H.  Roberts,  deceased  was  put  thereby  and  through 
the  conspiracy  of  the  defendants  themselves."    The  other 
averments  of  the  petition  are  as  to  malice,  want  of  probable 
cause,  damage,  etc.    There  was  an  answer  in  denial,  and  on 
the  twenty-fifth  day  of  April,  1899,  by  leave  of  court,  an 
amended  and  substituted  petition  was  filed,  in  which  Thomas 
Seevers  is  alone  made  defendant,  the  cause  being  dismissed 
as  to  defendant  England.     The  following  are  averments  of 
that  petition:    "Comes  now  the  plaintiff  in  this  cause,  and 
files  herein  her  amended  and  substituted  petition,  leave  hav- 
ing been  granted  by  the  court     The  plaintiff  states  that  de- 
fendant is  indebted  to  her  in  the  sum  of  $5,000  for  malicious 
prosecution,  and  for  cause  of  action  states  that  on  the  seven- 
teenth day  of  June,  1896,  the  defendant  maliciously  and 
without  probable  cause,  induced  and  instigated  one  W.  H. 
Roberts  to  file  an  information  against  the  plaintiff  before 
one  H.  P.  Weaver,  a  justice  of  the  peace  in  and  for  Oska- 
loosa  township,  Mahaska  county,  Iowa,  accusing  and  charg- 
ing the  plaintiff  herein  with  the  crime  of  threatening  to 
Vol.   112   Iowa— 31. 
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cominit  a  public  offense,  and  charging  the  plaintiff  herein 
with  attempting  to  kill  one  W.  H.  Roberts  by  administer- 
ing poison  to  him,  the  said  W.  H.  Roberts/'  The  other  aver- 
ments of  the  substituted  petition  are  not  important  for  the 
purpose  of  the  question  we  are  to  consider.  To  the  substi- 
tuted petition  there  was  a  demurrer  upon  several  grounds, 
and,  among  them,  that  the  cause  of  action  therein  stated  was 
barred  by  the  statute  of  limitations.  The  court  sustained  the 
demurrer,  and,  the  plaintiff  having  elected  to  stand  on  her 
petition,  judgment  was  entered  accordingly,  from  which  the 
plaintiff  appealed. — Affirmed. 

Dan  Davis  for  appellant. 

John  F.  &  Wm.  R,  Lacey,  George  W.  Seevers,  and 
Boulton,  McCoy  &  Boulton  for  appellee. 

Grangeb,  C.  J. —  The  cause  of  action  under  the  substi- 
tuted petition  arose,  according  to  its  averments,  on  the  seven- 
teenth of  June,  1896,  and  the  substituted^petition  was  filed 
April  25,  1899,  the  time  between  the  two  events  being  more 
than  two  years.     By  the  provisions  of  Code,  section  3447, 
such  actions  are  barred  if  not  brought  within  two  years  after 
the  causes  thereof  accrue.     The  original  petition  was  filed 
within  the  two  years,  and  the  claim  of  appellant  is  that 
the  cause  of  action  stated  in  the  substituted  petition  is  the 
same  as  that  stated  in  the  original  petition,  and  hence  that  the 
action  is  not  barred.  The  query,  then,  is,  does  the  substituted 
petition  present  a  new  and  distinct  Cause  of  action?  Appel- 
lant's theory  is  that,  the  action  stated  in  each  petition  being 
for  malicious  prosecution,  the  cause  of  action  is  the  same;  but 
we  cannot  adopt  that  view  of  the  case.    The  cause  of  an  ac- 
tion is  that  which  gives  rise  to  it.    The  act  or  acts  from  which 
a  liability  accrues  and  an  action  for  malicious  prosecution 
may  be  for  one  of  many  causes.    The  identity  of  a  cause  of 
action  is  not  fixed  by  the  general  term  "malicious  prosecu- 
tion," but  by  the  averments  of  facts  from  which  such  an  ac- 
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tion  arises,  as  would  be  true  in  actions  for  divorce,  for  negli- 
gence, or  any  other  of  the  many  actions  known  by  general 
legal  designations.     In  the  original  petition  the  cause  of 
action  is  stated  to  be  the  conspiring  and  confederating  to- 
gether of  the  defendants,   Seevers  and  England,  to  cause 
the  arrest  of  the  plaintiff,  and  by  and  through  the  conspiracy 
so  formed  slie  was  arrested  and  charged  with  the  crime  of 
attempting  to  poison  one  W.  H.  Roberts.     In  the  substituted 
petition  the  charge  is  against  defendant  Seevers  alone,  and 
it  is  that  he  induced  and  instigated  one  W.  H.  Roberts  to 
file  an  information  accusing  and  charging  the  plaintiff  with 
the  crime  of  threatening  to  commit  a  public  offense,  and 
charging  the  plaintiff  with  attempt  to  kill  one  W.  H.  Rob- 
erts by  administering  poison  to  him.    The  original  petition 
places  the  occurrence  on  or  about  the  latter  part  of  May, 
1896,  and  the  substituted  petition  places  it  as  on  the  seven- 
teenth day  of  June,  1896.     In  the  original  petition  it  is 
charged  that  plaintiff  was  arrested,  tried,  and  acquitted,  but 
no  time  is  specified.    In  the  substituted  petition  the  time  of 
the  arrest  is  fixed  as  on  the  seventeenth  of  June,  1896,  and 
the  trial  and  acquittal  were  on  the  23d  day  of  June.     The 
facts  upon  which  recovery  is  sought  in  the  two  petitions  are 
so  different  that  no  court  would  be  warranted  in  holding,  as 
a  legal  conclusion,  that  they  arose  from  the  same  transaction. 
In  the  original  petition  it  is  charged  that  the  arrest  was 
c&ased  by  a  conspiracy,  and  the  necessary  inference  is  that 
the  conspirators  filed  the  information  charging  the  crime.  In 
the  substituted  petition  It  is  charged  that  Seevers  alone  in- 
duced one  W.  H.  Roberts  to  file  an  information  charging  the 
crime.  The  language  specifying  the  crime  charged  differs 
somewhat  in  the  two  petitions,  and  we  need  vuot  determine 
whether  the  charge  is  identical  or  not,  as  the  case  may  be 
readily  determined  from  the  other  facts.  There  is  no  incon- 
sistency in  holding  these  transactions  to  be  different.  In  fact, 
to  hold  them  the  same  is  to  assume  what  does  not  appear. 
Apellant's  argument  hardly  attempts  to  show  the  causes  of 
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action  to  be  the  same  on  the  line  of  the  facts  supporting  such 
a  conclusion,  but  because  in  each  petition  malicious  prosecu- 
tion is  the  general  ground  of  complaint.  The  district  court 
did  not  err  in  sustaining  the  demurrer,  and  its  judgment  is 

AFFIRMED. 


The  State  of  Iowa  v.  A.  L.  Wood,  Appellant. 

ilil  larll        Examination  Before  Grand    Jury:        presence    of    third   parties: 

When  Insufficient  Cause  for  Setting  Aside  Indictment.  Code, 
section  5319,  provides  that  the  presence  of  any  person  other 
than  grand  jurors  during  the  investigation  of  a  charge,  except 
such  persons  as  are  required  or  permitted  by  law  to  be  pres- 
ent, shall  constitute  a  ground  for  setting  aside  the  indict- 
ment. Held,  that  where  a  father  and  daughter  were  both  wit- 
nesses before  a  grand  jury  on  the  investigation  of  a  charge 
against  defendant,  the  fact  that  the  daughter,  who  was  very 
nervous,  was  accompanied  during  her  examination  by  her 
father,  constituted  no  ground  for  setting  aside  the  indict- 
ment 

Appeal  from  Madison  District  Court, — Hon.  J.  H.  Apple- 
gate  and  James  D.  Gamble,  Judges. 

Thursday,  December  20,  1900. 

Defendant  was  indicted  by  the  grand  jury  of  Madison 
■county  for  the  crime  of  perjury.  After  the  indictment  was 
returned  he  moved  to  quash  it  on  the  ground  that  "a  certain 
person  other  than  the  grand  jurors,  clerk  of  the  grand  jury, 
and  county  attorney,  and  one  not  required  or  permitted  by 
law  to  be  present  on  such  an  occasion,  w^as  present  before 
the  grand  jury  during  the  investigation  which  resulted  in  the 
finding  of  the  indictment."  This  motion  was  heard  by  Ap- 
plegate,  J.,  who  overruled  it.  The  case  then  went  to  trial 
before  Gamble,  J.,  and  there  was  a  verdict  of  guilty,  upon 
which  judgment  was  duly  pronounced.  Defendant  appeals. 
— Affirmed, 


I 
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Guiher  &  Tidrick  and  Dabney  &  Cooper  for  appellant 

Milton  Remley,  Attorney  General,  and  Chas.  A.   Van 
Yleclc,  Assistant  Attorney  General,  for  the  state. 

Waterman,  J. — The  only  question  presented  on  this 
appeal  is  the  one  raised  by  the  motion  to  qnash  the  indict- 
ment.   As  to  this  matter  the  facts  appear  to  be  that  Minnie 
McNeley  and  her  father  were  summoned  to  appear  as  wit- 
nesses before  the  grand  jury.     Minnie  Mcitfeley  was  very 
nervous  and  fearful  about  appearing  before  that  tribunal, 
and,  on  her  father's  request  he  was  permitted  to  be  present 
during  the  time  she  gave  her  testimony.     There  is  no  show- 
ing that  he  did  or  said  anything  to  influence  the  witness, 
or  that  defendant  was  in  any  manner  prejudiced,  otherwise 
than  by  McNeley's  presence  in  the  room.     The  secrecy  of 
proceedings  by  the  grand  jury  is  for  the  benefit  of  the  state, 
and  not  of  the  defendant.    It  was  long  the  practice  in  Eng- 
land to  admit  the  private  prosecutor  to  their  room  during  thf* 
investigation  of  the  charge  which  he  had  preferred.   Thomp- 
son &  Merriam  Juries,  section  629.     Section  5319  of  the 
Code,  however,  provides  that  it  is  a  ground  for  setting  aside 
the  indictment  that  "any  person  other  than  the  grand  jurors 
was  present  before  the  grand  jury  during  the  investigation 
of  the  charge  except  as  required  or  permitted  by  law.'*   Sec- 
tion 5265  permits  the  county  attorney  to  be  present  during 
the  sessions  of  that  body,  but  forbids  him  or  any  other  per- 
son being  present  when  deliberation  is  had  or  vote  taken  up 
on  the  finding  of  an  indictment.     Section  5267  enjoins  se- 
crecy  upon  all  members  of  the  grand  jury.    We  find  no  other 
provisions  of  the  Code  bearing  upon  the  question  before  us. 
Xowhere  is  it  expressly  stated  that  third  persons  may  not  be 
present  when  witnesses  are  giving  testimony,  if  the  grand 
jury  sees  fit  to  admit  them.     We  may,  however,  accept  sec- 
tion 5319  as  prohibiting  the  presence  of  all  third  persons 
except  "as  required  or  permitted  by  law."     John  McXeley 
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was  a  witness  before  the  grand  jury  in  the  case  then  engag- 
ing their  attention.  He  was  in  the  room  by  consent.  It  may 
well  be  said  that  he  was  a  person  required  by  law  to  be  there, 
for  there  is  no  statute  prohibiting  the  grand  jury  from  calling 
two  witnesses  before  it  at  the  same  time.  We  recognize  that 
on  many  accounts  it  is  better  practice  not  to  do  this,  and  only 
say  that  it  is  not  a  violation  of  law  if  done.  In  Lawrence 
V.  Com.  86  Va.  575  (10  S.  E.  Rep.  840),  it  was  held 
that  the  presence  of  a  third  person  in  the  grand  jury  room 
while  testimony  was  being  taken  would  not  necessarily  viti- 
ate the  indictment.  The  court  in  that  case  recognized  the 
distinction  long  observed  between  the  presence  of  an  out- 
sider during  the  taking  of  testimony,  and  during  the  delib- 
erations of  the  grand  jury  thereon.  The  same  holding  is 
made  in  Richardson  v.  Corn.,  76  Va.  1007 ;  Bennett  v.  State, 
62  Ark.  535  (36  S.  W.  Eep.  047),  and  State  v.  Clough,  49 
Me.  576.  So,  too,  we  think  this  court  has  practically  an- 
nounced the  same  rule.  In  State  v.  Kimball,  29  Iowa,  267, 
a  court  bailiff  was  present  in  the  grand  jury  room  while  wit- 
nesses were  being  examined.  The  defendant  undertook  to 
make  a  point  of  the  fact,  but  it  was  held  he  was  too  late. 
The  conrt,  however,  added:  "But,  from  the  showing  made 
upon  the  motion,  the  bailiff  was  the  officer  in  attendance 
upon  the  grand  jury,  and  he  was  not  present  when  the  ques- 
tion was  taken  upon  the  finding  of  the  indictment.  Xeither  is 
it  shown  t^at  he  was  not  there  in  the  discharge  of  his  official 
duties.  Under  section  5319,  we  conclude  his  mere  presence 
is  not  a  ground  of  objection  to  the  indictment."  Our  con- 
clusion is  that  the  presence  of  one,  who  was  required  to  go 
before  the  grand  jury  as  a  witness,  while  another  witness 
was  giving  testimony,  is  not  sufficient  ground  for  setting 
aside  the  indictment,  where  no  other  showing  of  prejudice 
to  defendant  is  made. — Affirmed. 
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Monroe  Lodge  No.  8,  Independent  Order  of  Odd  Fel- 
lows V.  Albia  State  Bank,  Appellant. 

Party  Wall:  recovery  from  adjoining  owner.  Plaintiff  con- 
structed a  three-story  building  on  its  lot  adjoining  defend- 
ant's, and,  under  Code,  section  2994,  providing  that  party  walls 
may  be  erected  of  brick  or  stone  on  the  line  between  the  lots 
when  the  total  thickness  on  the  wall  above  the  cellar  does  not 
exceed  eighteen  inches,  erected  a  wall  on  the  line  between  the 
two  lots,  making  a  footing  course  four  feet  thick  and  one 
foot  high,  and  a  foundation  wall  eight  feet  high;  building  the 
first  story  of  the  wall,  above  the  foundation,  of  paving  bricks 
which  are  more  expensive  but  more  durable  than  building 
brick.  Defendant  paid  for  no  part  of  the  wall  at  the  time  of 
building,  and  three  years  later  erected  a  two-story  building 
which  required  a  footing  course  three  feet  thick  and  one  foot 
high,  and  a  foundation  wall  seven  feet  high,  using  the  party 
wall.  Held,  that  plaintiff  could  recover  one-half  of  the 
appraised  value  of  so  much  of  the  wall  as  defendant  used. 

Appeal  from  Monroe  District  Court. — Hon.  Robert  Sloan^ 

Judge. 

Friday,  December  21,  1900. 

Action  to  recover  $500,  alleged  to  be  one-half  the  value 
of  a  wall  in  common  erected  by  the  plaintiff,  and  now  used 
by  the  diefendant.  The  case  was  tried  to  the  court,  and  at 
the  resquest  of  counsel  tlie  court  made  special  findings  as  to 
the  facts.  Judgment  was  rendered  in  favor  of  the  plaintiff 
for  $377.72J.    The  defendant  appeals. — Affirmed. 

H.  H.  Trimble  and  T.  B.  Perry  for  appellant 

TT.  A.  Nichol  for  appellee. 

Given,  J. — I.  There  is  no  dispute  but  that  the  facts 
are  as  found  by  the  courts.  The  following  is  a  sufficient  state- 
ment of  the  facts  for  the  purposes  of  the  questions  to  be  con- 
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sidered:  These  parties  are  corporations,  and  owned  con- 
tiguous building  lots,  that  have  been  surveyed  and  platted, 
and  the  plat  recorded.  During  the  year  1893  the  plaintiff 
erected  a  three-story  brick  building,  with  stone  foundation,, 
on  its  lot,  and,  under  the  right  given  in  the  statute  (Code, 
section  2994),  erected  the  north  wall  substantially  on  the 
line  between  the  lots — one-half  on  each  side  thereof.  There 
is  a  slight  variation  as  to  part  of  the  wall  from  the  line,  but 
this  the  court  adjusted  by  a  proper  allowance,  of  which  no 
complaint  is  made ;  and  for  the  purpose  of  the  questions  we 
are  called  upon  to  consider,  we  may  treat  the  wall  as  being 
one-half  on  each  side  of  the  line.  The  defendant  did  not 
pay  for  any  part  of  this  wall  at  the  time  it  was  built,  but 
in  1898  it  erected  a  two-story  brick  building  on  a  stone  foun- 
dation, using  a  part  of  said  wall.  The  questions  to  be  con- 
sidered are  these:  Plaintiff's  building  required  a  footing^ 
course  four  feet  thick  and  one  foot  high.  The  defendant's 
building  only  required  a  footing  course  three  feet  thick  and 
one  foot  high.  Defendant  contends  that  it  should  only  be 
required  to  pay  one-half  the  value  of  a  footing  course  three 
feet  thick.  Plaintiff's  foundation  wall  is  eight  feet  high 
above  the  footing  course,  thereby  giving  to  defendant  a  base- 
ment eight  feet  high.  Defendant's  foundation  wall  is  only 
seven  feet  high  above  the  footing  course,  and  consequently 
its  basement  is  but  seven  feet  high.  The  defendant  claims 
that  it  should  only  be  charged  with  one-half  the  value  of  a 
seven-foot  foundation  wall.  The  first  story  of  this  wall 
above  the  foundation  is  built  of  hard-burned  brick,  known  as 
paving  brick.  These  brick  are  more  expensive,  more  dur- 
able, and  will  carry  a  greater  weight  than  w^hat  are  called 
"building  brick."  Defendant's  bulding  is  of  building  brick* 
and  it  contends  that  common  building  brick  were  sufficient 
for  this  wall,  and  therefore  it  should  only  be  charged  upon 
that  basis.  The  lower  court  found  against  the  defendant 
on  these  claims,  and  it  is  of  these  findings  that  complaint  is 
made. 
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II.  The  wall  in  question  extends  further  back  than 
the  defendant's  building  and  is  one  story  higher,  but  the 
plaintiff  only  asked  to  recover  one-half  the  value  of  so  much- 
of  said  wall  as  is  used  by  the  defendant.  In  Beggs  v.  Duling, 
102  Iowa,  13,  we  said :  "It  is  insisted  on  behalf  of  appellant 
that,  as  soon  as  any  part  of  the  ninety-foot  wall  was  used,  a 
cause  of  action  arose  against  the  user  for  one-half  of  the  ap- 
praised value  of  the  whole  wall.  Use  of  but  five  feet  of  the 
wall  one  story  in  height  would  certainly  not  justify  the 
taxing  of  one-half  of  the  value  of  the  entire  wall,  ninety  feet 
long  and  two  stories  high,  to  the  user  of  the  small  fraction 
of  the  wall;  and  use  of  fifty  feet  6f  the  south  end  of  the 
wall  in  common  will  not  justify  the  conclusion  that  the 
whole  wall  is  owned  in  common." 

In  view  of  plaintiff's  claim  and  this  authority,  we  accept 
it  as  established  that  the  user  is  only  to  be  charged  with  that 
part  of  the  wall  which  he  used.  In  Gilbert  v.  Woodruff,  40" 
Iowa,  320,  we  said :  "It  may  be  admitted  that  in  the  erec- 
tion of  a  party  wall,  under  chapter  10,  title  13,  p.  269  of  the 
Code,  it  was  the  duty  of  the  plaintiff  to  so  construct  it  as 
to  be  sufficient  and  proper  for  the  purpose  of  a  party  wall 
between  plaintiff's  building  and  one  to  be  erected  by  an  ad- 
joining proprietor,  of  similar  size  and  character  to  that 
erected  by  the  plaintiff."  Now,  as  to  the  footing  course, 
while  a  thickness  of  three  feet  was  sufficient  for  defendant's 
building,  it  does  not  appear  that  it  would  have  been  suffi- 
cient for  the  party  wall  that  must  carry  both  buildings. 
Again,  it  was  just  such  a  footing  course  as  it  was  the  duty  of 
the  plaintiff  to  lay,  and  it  is  certainly  true  that  the  defendant 
is  using  that  footing  course  in  common  with  the  plaintiff 
^  for  the  support  of  its  building.  In  Beggs  v.  Duling,  supra, 
we  said:  "As  used  in  this  state,  the  word  ^ise'  has  reference 
to  the  habitual  or  permanent  employment  of  the  means  to 
the  accomplishment  of  a  purpose,  and  this  purpose  is  the 
utilization  of  the  standing  wall  as  a  part  of  some  permanent 
structure."  In  the  light  of  this  authority,  we  think  it  is  en- 
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tirely  clear  that  the  defendant  is  not  only  using  the  footing 
course,  but  the  entire  height  of  the  foundation  wall,  as  a  part 
of  its  permanent  structure.  That  part  of  this  wall  that  in- 
closes and  supports  the  defendant's  building  is  different  from 
the  parts  thereof  that  are  above  and  to  the  rear  of  defend- 
ant's building,  as  those  parts  neither  inclose  nor  support  it ; 
but  surely  every  part  of  the  footing  and  foundation  wall  cov- 
•ored  by  the  dimensions  of  the  defendant's  building  does  con- 
tribute to  its  support,  and  is  being  used  by  the  defendant  for 
that  purpose. 

We  now  notice  the  contentions  as  to  the  use  of  paving 
brick:  The  statute  (Code,  section  2994)  requires  that  walls 
in  common  be  built  of  brick  or  stone,  but  does  not  provide 
as  to  the  kind  or  quality  of  brick  or  stone.  It  may  be  that  if 
the  builder  builded  of  an  unnecessarily  expensive  brick  or 
stone,  or  to  an  unnecessary  depth,  the  user  should  not  be 
•charged  on  that  basis ;  but  how  this  may  be  we  need  not  de- 
termine, as  it  does  not  appear  that  the  use  of  paving  brick 
or  the  depth  was  either  unusual  or  unnecessary  in  the  erection 
of  such  a  building  as  the  plaintiff's.  As  we  have  seen,  in 
the  case  in  40,  Iowa,  supra,  it  was  the  duty  of  the  plaintiff 
to  so  construct  this  wall  as  to  be  sufficient  as  a  party  wall 
between  its  building,  *'and  one  to  be  erected  by  an  adjoin- 
ing proprietor,  of  similar  size  and  character  to  that  erected 
by  the  plaintiff."  While  it  may  be  true  that  this  wall,  con- 
structed of  common  building  brick,  would  have  been  suffi- 
cient to  carry  the  defendant's  building,  it  might  not  have  been 
sufficient  to  carry  both.  In  Oilhert  v.  Woodruff,  supra,  it 
was  further  held  that  the  builder  was  not  required  to  make 
a  wall  sufficient  for  his  own  and  any  size  and  character  of 
building  that  the  adjoining  proprietor  might  wish  to  erect; 
l)ut,  as  plaintiff  did  not  so  build,  that  rule  has  no  application 
here.  The  defendant  did  build  this  wall  of  the  material 
and  dimensions  required  by  the  statute,  and  sufficient  to 
carry  his  own  and  a  similar  building  that  the  plaintiff  might 
erect,  and  therefore  has  complied  with  all  the  conditions  re- 
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•quired  as  to  party  walls.  While  it  may  be  true  that  plaintifl 
was  not  warranted  in  using  unnecessarily  expensive  material, 
it  certainly  was  warranted  in  using  such  brick  or  stone  as 
^ould  insure  safety  and  durability  in  the  wall.  Counsel 
for  appellant  argue  that  it  is  the  value  of  the  wall  to  tha 
appellant  that  is  to  be  charged  against  it,  and  therefore  in- 
sist that,  as  a  wall  of  common  brick  would  serve  its  purpose, 
it  should  only  be  charged  on  that  basis.  It  is  one-half  of 
its  appraised  value  at  the  time  of  using  it  that  ia 
to  be  charged  to  the  defendant  (Code,  section  2995) 
— not  its  value  to  either  party,  but  its  value  as  a 
wall  in  common.  Ordinarily  such  value  is  arrived  at 
bv  ascertaining  the  reasonable  cost  of  the  wall,  and  deduct- 
ing for  any  depreciation  that  may  have  occurred  before  the 
same  is  used  by  the  contiguous  owner.  We  think  the  con- 
clusions of  the  district  court  on  these  questions  were  correct, 
and,  as  the  amounts  found  thereon  are  not  questioned,  the 
judgment  is  affirmed. 


1112     491 

George  D.  Sitzer,  Appellant,  v.  Charles  Fenzloff,  {JJ    |^ 

Motion  to  Set  Aside  Default:       evtoence:     Irregularity  of  Clerk.       143    JJJ 
"Where  the  petition  in  an  action  on  an  open  account  for  medi- 

1  cal   services  was  not  verified,   as  required   by   Code,  section 

2  3624,  and  the  verified  account  attached  thereto  ran  against 
5  defendant's  son,  and  a  default  judgment  was  entered,  "dam- 
ages to  be  assessed  by  the  clerk,"  who,  under  section  3791,  is 
only  authorized  to  assess  where  the  action  is  on  a  money 
demand,  and  the  amount  is  a  mere  matter  of  oomputation.  a 
motion  to  set  aside  the  default  was  properly  sustained  because 
of  the  irregularity  in  obtaining  it. 

ISuFFiciENCY  OF  EVIDENCE.  Where,  on  a  motion  to  set  aside  a 
default  judgment,  the  trial  court  might  have  found  that  the 
person  who  served  the  original  notice,  by  his  conversation  and 
conduct,  misled  defendant  to  understand  that  the  paper  served 

4  was  simply  a  demand  for  payment,  and  that  by  reason  thereof 
defendant  was  not  negligent  in  failing  to  have  the  notice  trans- 
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lated,  so  that  he  might  understand  it,  it  cannot  be  said  that 
there  was  an  abuse  of  discretion  in  sustaining  the  motion. 

Review  on  appeal.  An  appeal  from  an  order  made  in  a  proceed- 
ing based  on  Code,  title  I.,  chapter  20,  providing  for  the 
vacation  of  a  judgment  and  a  new  trial  for  mistake  of  the 
4  clerk  or  irregularity  in  obtaining  the  judgment,  for  fraud  in 
procuring  the  same,  and  for  unavoidable  casualty  or  misfor- 
tune, preventing  the  party  from  prosecuting  or  defending,  is 
not  triable  de  novo,  but  on  assignments  of  error,  and,  if  there- 
be  conflict  in  the  evidenqe  or  inferences  fairly  deducible  there- 
from, such  facts,  reasonably  consistent  with  the  evidence,  as 
will  support  the  conclusion  reached,  will  be  assumed. 

Objection  below.    If  no  objection  is  made  to  a  motion  to  set  aside 
3    a  default  on  account  of  the  form  of  the  application,  it  will  be 
treated  as  sufficient  in  that  respect. 

Appeal  from  Floyd  District  Court, — Hon.  C.  H.  Kellet^ 

Judge. 

Friday,  December  21,  1900. 

From  an  order  sustaining  defendant's  motion  to  set 
aside  a  default  and  judgment  and  grant  a  new  trial,  plain- 
tiff appeals. — Affirmed. 

J.  W,  Brown  for  appellant. 
Ellis  &  Ellis  for  appellee. 

Deemkr,  J. — The  action  is  to  recover  compensation 
for  medical  services  rendered  the  defendant's  son.  The  oriir- 
inal  notice  was  sensed  by  plaintiff's  son,  and  due  and  timely 
return  made  to  the  district  court.      The  petition  was   not 

verified,  but  a  bill  of  particulars  attached  thereto 
1  as  an  exhibit  was  verified  by  plaintiff.    This  bill  did 

not  meet  tlie  requirements  of  section  3623  of  tho 
Code  in  all  particulars,  but,  in  the  absence  of  timely  ob- 
jection, was  sufficient  as  a  bill  against  defendant's  son. 

The  copy  of  the  petition  filed  with  the  clerk  did,  not 
have  a  bill  of  particulars  annexed.  Defendant  failed  to 
appear  in  response  to  the  notice,  and  the  court  ordered  judg- 
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Inent  against  him  on  default,  and  directed  the  clerk  to  assess 
the  amount  thereof.     From  the  itemized  statement 
2  attached  to  the  petition  the  clerk  assessed  the  amount 

due,  and  entered  the  judgment  as  directed.  This  was 
at  the  Xovcmber,  1897,  term  of  court.  After  the  adjourn- 
ment of  that  term,  and  on  the  sixth  day  of  December,  the 
defendant  filed  a  motion  to  set  aside  the  default  and  grant 
a  new  trial,  based  among  other  things,  on  the  grounds — 
First,  that  the  petition  was  not  verified,  and  did  not  contain 
a  proper  bill  of  particulars;  second,  that  no  copy  of  petition 
was  filed  as  required  by  law,  third,  that  the  court  had  no 
authority,  under  these  circumstances,  to  direct  the  clerk  to 
assess  the  amount  of  recovery ;  fourth,  that  no  proof  was  of- 
fered to  show  the  defendant's  liability  for  the  amount  of  the 
judgment  or  for  any  other  amount;  and,  fifth,  that  de- 
fendant is  unable  to  read  English,  and  understands  it 
but  imperfectly  when  spoken,  and  did  not  know  that  the  no- 
tice served  by  plaintiff's  son  was  an  original  notice,  but  sup- 
posed and  understood,  from  what  was  said  to  him  by  the 
son,  that  the  paper  served  on  him  was  simply  a  claim  or 
•demand  that  he  was  asserting  on  the  part  of  his  father,  and 
had  no  thought  that  it  was  an  original  notice.  The  motion 
also  contained  a  showing  of  a  meritorious  defense.  The 
trial  court  sustained  this  motion,  and  the  appeal  is  from  the 
ruling  thereon. 

The  general  rule  applicable  to  such  orders  is  well  under- 
stood. A  fair  trial  on  the  merits  is  the  object  sought  in  all 
judicial  proceedings,  and,  in  the  absence  of  negligence  on  the 
part  of  him  who  is  in  default,  is  to  be  encouraged  and  se- 
cured by  the  court.  When  the  right  to  such  trial  is  granted, 
an  appellate  court  is  loath  to  interfere,  and  will  do*  so  only 
in  case  of  abuse  of  the  discretion  of  the  trial  court.  Cal- 
lanan  v.  Bank,  84  Iowa,  8;  Willett  v,  Millman,  61  Iowa. 
123;  Lundon  v.  Waddick,  98  Iowa,  478;  Westphal  v.  Clarkj 
46  Iowa,  264. 
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While  the  form  of  the  application  in  this  case  may  not 

have  been  exactly  in  consonance  with  the  provisions  of  the 

Code — it  being  a  motion — ^yet,  as  no  objection  was  interposed 

thereto,    it    will    be    treated    as    sufficient.       The 

3  proceedings  seem  to  have  been  bottomed  on  chapter  1 
of  title  20  of  the  Code,  which  provides  for  the  vaca- 
tion of  a  judgment,  and  a  new  trial,  "for  mistake  *  *  * 
of  the  clerk,  *  *  *  or  irregularity  in  obtaining  the 
judgment,  *  *  *  for  fraud  in  procuring  the  same^ 
*  *  *  and  for  unavoidable  casualty  or  misfortune,  pre- 
venting the  party  from  prosecuting  or  defending.'^ 

4  An  appeal  from  an  order  made  under  these  provis- 
ions is  not  triable  de  novo;  but  on  assignments  of  er- 
ror, and,  if  there  be  any  conflict  in  the  evidence  or  in  the 
inferences  fairly  deducible  therefrom,   this  court  will  as- 
sume such  a  state  of  facts,  reasonably  consistent  with  the 
evidence,  as  will  support  the  conclusion  reached.    Under  this 
rule  the  trial  court  may  have  found  that  plaintiff's  son,, 
who  served  the  original  notice,  by  his  conversation  and  con- 
duct, misled  the  defendant  and  caused  him  to  understand 
that  the  paper  served  was  simply  a  demand  for  the  payment 
of  the  claim  and  not  the  service  of  an  original  notice,  and 
that,  by  reason  of  the  statement  made  to  him,  defendant 
was  not  negligent  in  failing  to  have  the  notice  translated,  so 
that  he  miglit  understand  its  purport.    If  these  be  the  facts,, 
we  are  not  prepared  to  say  that  the  trial  court  abused  its  dis- 
cretion in  granting  the  new  trial.     White  v.  Gray,  92  Iowa, 
525. 

Moreover,  the  petition  was  not  verified,  as  required  by 
section  3624  of  the  Code,  and  as  the  accoimt  that  was  at- 
tached to  the  petition,  which  was  verified,  ran  against  George 

D.  Sitzer,  and  not  against  the  defendant,  Charles 
5  Sitzer,  and  as  the  clerk  is  only  authorized  to  assess 

when  the  action  is  for  a  money  demand,  and  the 
amount  a  mere  matter  of  computation  (Code,  section  3791), 
it  seems  to  us  that  the  motion  was  properly  sustained  because* 
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of  irregularity  in  obtaining  the  judgment.  Railroad  v.  Shaw„ 
6  Iowa,  464 ;  Burlington  R.  Co.  v.  Marchand,  5  Iowa,  468^ 
Something  more  than  a  mere  computation  of  the  amount  duo- 
was  essential  to  the  recovery  of  judgment  True,  the  action 
may  be  said  to  have  been  on  an  open  account;  but  the  ac- 
count as  kept  was  against  defendant's  son  and  the  petition 
was  not  verified  as  required  by  law.  Under  such  circum- 
stances, proof  of  defendant's  liability  for  the  account  waa 
required.  "No  fraud  in  procuring  the  judgment  is  shown,, 
but  for  the  reasons  pointed  out  the  order  is  affirmed. 


W.  W.  Bradford  v.  The  Mutual  Fire  Insurance  Com-    rj^rmi 

PANY^  Appellant.  Ji?  ^ 

Insurance:  mutual  co^ipany  taking  premiums  in  violation  of 
LAW.  Where  a  mutual  fire  insurance  company  immediately 
on   the  issuance  of  a  policy  required  the   insured   to  pay  a 

1  certain  amount,  before  it  had  incurred  any  liabiluy  to  other 

2  members  on  account  of  losses,  and  the  company  did  not  need 
funds  to  meet  outstanding  obligations,  such  amount  was  a 
premium,  and  not  an  assessment,  and  was.  therefore,  a  viola- 
tion of  Code  1873,  title  9.  chapter  4,  section  1160,  under  which 
tl\e  association  was  organized,  prohibiting  such  associations 
from  receiving  premiums. 

Estoppel  to  urge  that  violation  as  a  defense:     Timely  suit,    A. 

mutual  fire  insurance  company,   organized  under  Code   1873, 

4    title  9,  chapter  4,  section  1160,  providing  that  the  provisions 

relating  to  other  insurance  companies  shall  not  apply  to  mutual 

6    association,    and    that    such    associations    shall    receive    no^ 

premiums,  compelled  insured  to  pay  a  premium.    A  by-law  of 

the  company  provided  that  all  claims  should  be  paid  within 

90  days  from  due  notice  and  proof  of  loss,   and   no  action 

should  be  sustainable  unless  commenced   within  six  months 

after   loss.    Acts   Eighteenth   General   Assembly,   chapter   211, 

fixes  the  time  within  which  such  notice  of  loss  shall  be  made, 

and  provides  that  no  action  shall  be  begun  within  90  days 

after  such  notice  had  been  given,  which  provision  applies  to 

all  contracts  of   fire   insurance,   anything  in   the   contract   tO' 

the    contrary   notwithstanding.    T^e    insured    brought   action. 
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within  the  time  limited  by  section  211,  but  not  within  six 
months  after  denial  of  liability  by  the  company.  Held,  that 
the  action  was  commenced  in  time,  even  if  Acts  Twenty-€igh*Ji 
General  Assembly,  chapter  211,  did  not  apply  to  mutual  Are 
associations  organized  under  Code  1873,  title  9,  qhapter  4,  sec- 
tion 1160,  since,  as  defendant  was  doing  business  in  violation 
of  section  1160,  in  exacting  a  premium  from  its  members,  it 
could  not  claim  exemption  from  the  operation  of  chapter  211. 

'Timely  sum  Dates  from  proof  of  loss.  Where  the  by-laws  of 
a  mutual  fire  insurance  company  provide  that  all  claims  shall 
be  paid  within  90  days  from  proof  of  loss,  and  that  no  action 

4  shall  be  sustainable  unless  commenced  within  six  months 
after  loss  occured,  and  the  contract  of  insurance  gave  insured 
the  right  to  bring  his  aqtion  at  any  time  within  the  six  months 
after  the  loss  became  payable,  an  action  commenced  within 
six  months  from  the  expiration  of  90  days  after  notice  of  the 
fire  is  commenced  in  time,  since  the  loss  was  not  payable 
until  the  expiration  of  such  90  days. 

Froof    loss    permissible    though    waived.    Where    a    mutual    fire 

5  insurance  company,  on  notice  of  a  fire,  wrote  insured,  deny- 
ing liability,  he  was  not  obliged  to  rely  upon  such  denial  as  a 
waiver  of  proof  of  loss,  but  he  might  go  on  and  make  such 
proofs. 

Construction  of  statutes.  Acts  Eighteenth  Greneral  Assembly, 
chapter  211,  fixes  the  time  within  which  notice  of  loss  by  fire 
shall  be  given  the  insurer,  and  provides  that  no  action  shall 
be  begun  within  90  days  after  such  notice  has  been  given, 
which  applies  to  and  governs  all  contracts  of  fire  insurance, 
7  anything  in  the  contract  to  the  contrary  notwithstanding. 
Code  1873,  title  9,  chapter  4,  section  1160,  relating  to  insur- 
ance companies,  provides  that  nothing  in  the  chapter  shall 
prevent  the  organization  of  mutual  associations,  and  that  the 
provisions  of  the  chapter  as  to  other  companies  shall  not  be 
applicable  to  such  associations.  Held,  that  chapter  211  applies 
to  and  governs  mutual  fire  associations  organized  under  sec- 
tion 1160,  as  to  the  time  within  which  actions  shall  be  con3- 
menced. 

Forfeiture  of   Policy:     non-payment    op    premiums:      Notice.     A 
mutual    fire     insurance    association,     organized    under     Code 

2  1873,     title    9,     chapter  4,  section  1160,  prohibiting  such  asso- 

3  ciat.ons  from  receiving  premiums,  took  a  note  from 
insured  for  a  premium  for  a  definite  amount,  pay- 
able in  60  days,  providing  that,  if  not  paid  when 
due,   the     policy     should     be     suspended     without     further 

:8    notice.    The  note  was  not  paid  when  due,  and  a  loss  occurred 
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thereafter.  Held,  that  the  failure  to  pay  the  note  when  due 
did  not  suspend  the  policy,  where  the  association  had  not  giyen 
plaintiff  the  notice  required  by  Acts  Eighteenth  General 
Assembly,  chapter  210,  sections  1,  2,  providing  that  a  fire 
Insurance  association  taking  a  note  for  a  premium  shall  not 
declare  the  policy  suspended  for  non-payment  of  the  note  un- 
less 30  days  prior  thereto  the  company  had  given  the  assured 
written  notice  that  his  premium  is  due,  and  unless  paid  within 
such  time  his  policy  will  be  suspended. 

Appeal  from  Union  District  Court. — ^Hon.  W.  H.  Tbdfobd^ 

Judge. 

Friday^  December  21, 1900. 

Action  upon  a  policy  of  fire  insurance.  A  jury  being 
waived,  trial  was  had  to  the  court.  From  a  judgment  in 
plaintiff's  favor,  defendant  appeals. — Affirmed. 

Wm.  C.  Miller  for  appellant. 

Sullivan  &  Sullivan  for  appellee. 

Waterman,  J. — Two  questions  are  submitted  for  our 
consideration,  which  we  shall  take  up  in  the  order  in  which 
they  are  presented.  It  is  necessary,  however,  to  an  under- 
standing of  these  matters,  that  a  brief  statement  of  the  facts 
be  made.  X)efendant  company,  as  alleged,  was  organized 
under  section  1160,  chapter  4,  title  9,  Code  1873,  and 
amendments  thereto,  and  claims  to  have  been  doing  business 
as  thereby  authorized.  The  date  of  its  organization  is  not 
given,  so  we  are  imable  to  say  just  how  far  section  1160  had 
been  amended  when  defendant  came  into  existence,  for  a 
number  of  amendments  were  made  at  different  times. 
Neither  are  the  articles  of  incorporation  or  by-laws  of  de- 
fendant set  out  in  the  record,  further  than  to  give  a  single 
provision  of  eacL  The  provision  taken  from  the  articles  of 
incorporation  we  need  not  quote;  the  section  of  the 
by-laws    given    relates    to    the    time    of    bringing    action. 

It  will  be  further  noticed  later  on.     It  is  obvious  that  we 
Vol.  112  Iowa— 32. 
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have  no  way  of  determining  the  general  manner  in  which 
defendant  did  business,  further  than  as  it  may  be  deduced 
from  the  terms  of  the  policy  in  suit  and  the  dealings  with 

the  plaintiflF  herein.    We  shall  take  section  1160,  with 
1  the  amendments  shown  thereto,  as  the  same  appears 

in  McClain's  Code  (being  section  1723  thereof),  as 
being  the  law  under  which  defendant's  organization  was  ef- 
fected. The  argument  of  counsel  justifies  us  in  this,  and 
certainly  defendant  cannot  complain.  That  section  is  a  part 
of  chapter  4,  relating  to  insurance  companies  generally.  It 
provides  that  nothing  in  the  chapter  shall  prevent  any  num- 
ber of  persons  from  making  mutual  pledges  and  giving 
valid  obligations  to  each  other  for  their  own  insurance,  and 
that  the  provisions  of  the  chapter  shall  not  be  applicable  to 
such  associations  or  companies.  Then  follows  this  clause: 
"But  such  associations  or  companies  shall  receive  no  premi- 
ums nor  make  any  dividends."  Nothing  in  this  record  shows 
that  defendant  had  any  right  or  power  to  assess  itS  members : 
nor  does  it  appear  from  what  source  it  obtained  funds  with 
which  to  pay  losses,  other  than  is  disclosed  in  its  dealings 
with  plaintiff.  The  policy  was  issued  to  plaintiff  on  the 
fourteenth  day  of  February,  1896.  Immediately  upon  its 
i$sue  he  was  required  to  pay  to  defendant  (or  perhaps  we 
had  better  say  became  liable  to  pay,  for  he  secured  a  credit 
for  a  time)  the  sum  of  $20.   This  is  called  by  appellant  an 

"assessment."   But  we  may  properly  say  now,  in  or- 
2  der  to  dispose  of  the  matter  in  this  connection,  that  it 

was  in  fact  a  premium,  and  not  an  assessment.  Plain- 
tiff had  then  incurred  no  liability  to  other  members  on  ac- 
count of  losses.  It  is  not  shown  that  the  association  needed 
funds  to  meet  outstanding  obligations.  Under  these  circum- 
stances, this  exaction  was  a  premium,  and  nothing  else. 
Matihes  v.  Association,  110  Iowa,  222.  Plaintiff's  loss  oc- 
curred on  Xovember  19,  1896.  Immediately,  notice  thereof 
was  given  the  company,  and  on, the  following  day,  by  letter, 
defendant  acknowledged  receipt  of  the  notice  of  loss,  and  dc- 
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Died  liability  because  a  note  given  by  plaintiff  was  past  due 
and  unpaid.    The  note,  we  may  say,  was  an  ordinary 

3  promissory  note  for  $20,  dated  September  12,  1896, 
due  in  60  days.     It  contained,  however,  a  clause  to 

the  effect  that,  if  not  paid  when  due,  the  policy  should  bo 
suspended  without  further  notice  on  the  part  of  the  company. 
Plaintiff  on  December  4th  following  sent  proofs  of  loss  to 
defendant,  which  were  received  on  the  same  day,  and  on 
July  7,  1897,  this  action  was  begun.  A  provision  of  the  by- 
laws of  the  company  to  which  reference  has  already  been 
made  was  as  follows:  "The  company  shall  pay  all  claims 
for  loss  or  damage  within  90  days  from  due  notice  and  sat- 
isfactory proofs  thereof  made.  *  ♦  *  and  no  action  for 
the  recovery  of  any  loss  or  damage  shall  be  sustainable  in 
any  court  of  law  unless  commenced  within  six  months  after 
the  loss  or  damage  shall  have  occurred."  We  are  now  pre- 
pared to  take  up  the  two  questions  presented  and  discussed 
by  appellant. 

I.     Was  the  action  commenced  in  time  ?  It  will  be  no- 
ticed that  this  suit  was  not  begim  until  more  than  six  months 
after  the  denial  of  liability  by  defendant     Answering  a 
claim  made  by  plaintiff,  we  will  say  that,  as  a  mem- 

4  ber  of  this  company,  he  was  bound  to  know  the  terms 
of  its  by-laws,  which  were  made  a  part  of  the  con- 
tract by  a  provision  of  the  policy.     ^Nevertheless  there  re- 
mains more  than  one  complete  answer  to  defendant's  claim 

that  the  action  is  barred.     Plaintiff  was  ^ot  obliged 

5  to  accept  and  rely  on  defendant's  denial  of  liability 
as  a  waiver  of  proofs  of  loss.    There  might  have  been 

some  difficulty,  real  or  apprehended,  in  establishing  the  fact 
of  such  denial.  He  was  entitled,  if  he  saw  fit,  to  go  on  and 
make  such  proofs.  By  the  terms  of  the  policy,  if  we  accept 
those  terms  as  governing,  he  had  a  right  to  bring  his  action 
at  any  time  within  six  months  after  the  loss  becamo 
payable;  and  the  loss  was  not  payable,  under  the  by- 
laws ^et  out,   until   the  expiration   of   90   davs   after  no* 
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tice  of  the  fire.  Ellis  v.  Insurance  Co.,  64  Iowa, 
507;  Quinn  v.  Insurance  Co.,  71  Iowa,  615.  Again,  if  we 
assume  that  the  provision  relating  to  the  time  of  bringing 
suit,  as  contained  in  chapter  211,  Acts  Eighteenth  General 
Assembly,  does  not  apply  to  companies  organized  and  acting 
under  section  1160,  Code  1873,  we  do  not  think  that  defend- 
ant has  shown  it  would  be  exempt.  It  is  conceded  the  action 
was  commenced  in  time,  under  the  tenns  of  that  chap- 
6  ter;  and  defendant,  under  no  view  of  the  facts,  can 

claim  exemption  from  its  provisions.    Defendant  waj 
doing  business  in  violation  of  the  positive  requirements  of 
section  1160  in  that  it  exacted  a  premium  from  its  members. 
There  is  no  merit  in  the  claim  that,  if  it  was  not  doing  busi- 
ness in  accord  with  that  section,  its  policy  was  void,  because 
effecting  the  insurance  would  be  an  act  ultra  vires,  and  for 
this  reason  no  suit  could  be  maintained  upon  it.     No  such 
issue  is  presented  by  the  pleadings,  and  if  it  had  been  it 
might  well  have  been  met  with  the  holding  of  this  court 
on  a  similar  proposition  in  Matt  v.  Society,  70  Iowa,  455, 
.  that  the  policy  is  "not  to  be  treated  as  valid  for  the  purpose 
of  collecting  [premiums],  and  invalid  for  the  purpose  of  es- 
caping liability.*'  Finally  we  are  of  the  opinion  that  chapter 
211,  Acts  Eighteenth  General  Assembly,  applies  to  and  gov- 
erns associations  and  companies  organized  and  acting  under 
section,  1160,  Code  1873.     The  clause  in  the  latter 
7  section  to  the  effect  that  the  provisions  in  the  chapter 

in  which  it  appeared  should  not  apply  to  associations 
or  companies  organized  under  that  section,  while  doubtless 
referring  to  many  provisions  then  contained  in  that  chapter, 
in  relation  to  the  government  and  management  of  insurance 
companies,  could  not  have  had  reference,  when  enacted,  to 
an  act  of  the  Eighteenth  General  Assembly,  not  then  in  ex- 
istence. This  act  of  the  Eighteenth  General  Assembly  fixes 
the  time  within  which  notice  of  loss  shall  be  made,  and  con- 
cludes thus :  "Provided,  further,  that  no  ac«^ion  shall  be  be; 
gun  within  ninety  days  after  such  notice  has  been  given. 
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All  the  provisions  of  this  chapter  shall  apply  to  and  govern 
all  contracts  and  policies  of  insurance  contemplated  in  this 
chapter,  anything  in  the  policy  or  contract  to  the  contrary 
notwithstanding."  This  language  is  broad  enough  to  include 
such  an  association  as  defendant  claims  to  be,  and  the  reason 
that  induced  the  passage  of  the  act  would  apply  to  such  a  cor- 
poration. It  was  manifestly  intended  to  make  a  uniform 
provision  applicable  to  contracts  of  insurance,  so  that  the  as- 
sured, often  unfamiliar  with  the  terms  of  his  contract,  might 
be  apprised  by  law  of  his  rights.  We  have  held  this  pro- 
vision applicable  to  life  insurance  companies  doing  business 
on  the  assessment  plan.  Christie  v.  Investment  Co.,  82 
Iowa,  361.  We  can  see  no  reason  for  exempting  any  mutual 
company  from  its  requirements.  It  is  true,  these  various 
provisions  appear  under  a  different  arrangement  in  the  Code. 
What  effect,  if  any,  should  be  given  that  fact,  we  need  not 
now  say.  The  rights  of  the  parties  here  were  fixed  prior  to 
the  going  into  effect  of  the  Code. 

II.     The  next  question  is,  did  the  failure  to  pay  the 
note  when  due  effect  a  suspension  of  the  policy  ?   Section  1 
of  chapter  210  of  the  Acts  of  the  Eighteenth  General  As- 
sembly provides :   "In  every  instance  where  a  fire  in- 
8  su ranee  company  or  association  doing  business  in  this 

state  shall  hereafter  take  a  note  or  contract  for  the 
premium  on  any  insurance  policy,  or  hereafter  shall  take  a 
premium  note  or  contract,  which  by  its  terms,  or  by  any 
agreement  or  rule  of  the  company  or  association,  is  assessable 
for  the  premium  due  on  the  policy  for  which  it  was  given, 
such  insurance  company  or  association  shall  not  declare  such 
policy  forfeited  or  suspended  for  non-payment  of  such  note 
or  contract  except  as  hereinafter  provided."  Section  2  pro- 
vides that,  before  a  suspension  can  be  had  for  failure  to  pay 
premium  or  assessment,  30  days  prior  thereto,  the  company 
must  give  to  the  assured  written  notice  of  the  fact  that  his 
premium  or  assessment  is  due,  and  that,  if  not  paid  within 
such  time,  his  policy  will  be  suspended.     No  such  written 
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notice  was  given  plaintiff.    It  is  insisted  in  this  connection 
by  appellant  that  the  statute  quoted  is  not  applicable  to  com- 
panies organized  under  section  1160,  Code  1873,  for  the  rea- 
sons already  set  out     We  might  dispose  of  this     on  the 
grounds  above  stated,  viz:  that  defendant  had  not  been  do- 
ing business  as  provided  in  the  section  mentioned.     But  we 
may  add  something  further  as  a  reason  for  overruling  this 
contention.    Defendant  cites  authorities  to  show  that  deposit 
notes  (that  is,  notes  taken  to  secure  future  assessments)  are 
not  to  be  treated  as  promissory  notes,  and  it  is  argued  that 
it  would  be  impossible  to  tell  30  days  in  advance  of  maturity 
how  much  would  be  due  on  such  notes.  But  neither  these  au- 
thorities nor  arguments  apply  here.     This  note  was  not  a 
deposit  note.    It  is  an  absolute  promise  to  pay  on  a  date  fixed 
a  certain  sum  as  a  premium  on  the  policy.    There  was  never, 
after  its  delivery,  any  uncertainty  as  to  the  amount  that 
would  be    due  on  it  at  maturity.     It  is  because  it  was  not 
])aid  according  to  its  express  terms  that  a  suspension  of  the 
])olicy  is  now  insisted  upon.     If,  then,  this  company  had  a 
right  to  take  the  note  in  question,  there  appears  no  reason 
why  it  should  not  comply  with  the  requirements  of  chapter 
210,    Acts    Eighteenth    General    Assembly.      Beeman    v. 
Association,  104  Iowa,  83,  cited  by  appellant,  is  not  in  con- 
flict with  our  holding  here,  but,  rather,  tends  to  support  it. 
The  requirement  of  the  Acts  of  the  Eighteenth  General  As- 
sembly was  there  sought  to  be  applied  to  an  assessment,  not 
to  a  note.     Our  holding  was  that  such  act  did  not  apply  to 
companies  organized  as  defendant  here  was,  because  they  had 
no  authority  to  receive  premiums,  but  that  it  did  apply  to 
all  associations  taking  a  note  or  contract  for  a  premium.    If 
the  question  of  defendant's  right  to  take  this  note  under  the 
law  were  in  issue  here,  which  is  not  the  case,  it  could  gain 
no  advantage  from  the  fact  that  it  had  received  it  in  viola- 
tion of  law;  that  is,  it  could  not  treat  it  as  a  note  for  the 
purpose  of  suspending  the  policy,  and  at  the  same  time  main- 
tain that  it  was  not  a  valid  note,  because  the  company  had 
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no  right  to  take  it    In  our  opinion,  the  case  was  con:ectly 
decided  by  the  trial  court,  and  the  judgment  below  is  af- 

FIBMED. 


Ben  Kummel  et  al.  v.  Wm.  Dealt  et  ah.  Members  of  the 
Board  of  Supervisors  of  Sioux  County,  Iowa,  Appel- 
lants. 

Mandamus:     when   fole  remedy:      CanvcLSS  of  election  returns. 

Code,  sections  4241,  4344,  provide  that  the  action  of  mandamus 

is  one  brought  to  obtain  an  order  commanding  a  board  to  do 

1    an  act  the  performance  of  which  the  law  enjoins  as  a  duty 

3  resulting  from  the  office,  and  that  an  order  for  mandamus 
shall  not  issue  in  any  case  where  there  is  a  plain,  speedy  and 
adequate  remedy  at  law,  save  as  therein  provided.  The  board 
of  supervisors  refused  to  canvass  election  returns  which  the 
Judges  had  failed  to  properly  certify  and  authenticate,  and  to 
permit  the  Judges  who  appeared  before  them  at  the  samQ 
session  to  correct  any  errors  in  the  authentication.  Held, 
that  mandamus  will  lie  to  compel  the  board  to  permit  -such 
authentication  and  to  rec^i^vass  the  returns,  at  the  suit  of 
taxpayers  and  voters  not'  candidates  at  such  election,  since  it  is 
the  only  remedy  available  to  complainants. 

When  warranted.     Where  election  Judges  failed  to  properly  cer- 
tify and  authenticate  the  returns  from  their  precincts,  but, 
on  discovering  their  mistake,  offered  to  certify  them  in  due 
1    form,  while  the  board  of  supervisors  was  in  session  and  in 
the  act  of  canvassing  the  returns  of  the  county,  which  thei 

4  board  refused  to  permit, — ^there  being  no  question  as  to  the 
identity  of  the  Judges,  and  that  the  returns  were  at  all  times 
In  the  custody  of  the  proper  parties, — it  wa»  competent  for 
the  court  to  order  the  board  to  permit  such  authentication 
and  to  canvass  such  returns  since  it  was  the  duty  of  the 
board  to  have  permitted  such  certification. 

1Yno  MAT  NOT  COMPLAIN  OP  ORDER.    In  Ru  actiou  by  taxpayers  and 

voters  in  certain  election  precincts,  for  mandamus,  to  compel 

the  board  of  supervisors  to  permit  the  election  Judges  in  such 

1    precincts  to  correct  their  returns,  which  they  failed  to  properly 

5  authenticate  and  certify,  and,  when  so  corrected,  to  canvass 
them,  the  election  Judges  were  present  in  court,  ready  and. 
willing  to  certify  the  returns  in  due  form.    Held,  that  the 
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action  of  the  court  in  directing  them  to  do  so  forthwith,  and 
then  ordering  defendants  to  reassemble  and  recanvass  the 
Totes,  could  not  be  complained  of  by  defendants,  since,  hj 
consent  of  the  judges,  they  did  in  court  what  it  was  proper 
for  the  court  to  order  the  board  to  permit  them  to  do. 

Appearance  Term:  waiveb.  Where,  in  an  action  to  compel  the  board 
of  supenrisors  to  permit  the  authentication  of  returns  by  the 
election  judges  and  to  recanvass  the  yotes,  the  county  attor- 
ney appeared  for  defendants,  and  plaintiff's  attorney  appeared 
2  for  his  clients,  at  the  same  term  at  which  the  petition  was 
filed,  and,  on  stipulated  facts,  proceeded  to  trial,  the  court 
had  jurisdiction  for  purposes  of  adjudication  at  such  term, 
since  the  objection  that  the  term  at  which  a  petition  is  filed 
is  not  the  appearance  term  is  waived  by  appearance  and 
consent  to  proceed  to  trial. 

Appeal  from  Sioux  District  Court, — Hon.  F.  K.  Gaynob, 

Judge. 

Friday^  December  21,  1900. 

Action  to  compel  a  recanvass  of  votes  in  certain  town- 
ships of  Sioux  county,  Iowa.  Judgment  for  plaintiffs,  and 
defendants  appealed. — Affirmed.    • 

Hatley  &  Irwin  for  appeflants. 

John  B,  Van  Dyhe  for  appellees. 

Geanoer^  C.  J. — The  facts  of  this  case  appear  by  stipu- 
lation, and  it  appears  that  Buncombe  and  Capel  townships 
are  voting  precincts  in  Sioux  county,  Iowa;  that  the  defend- 
ants were  members  of  the  board  of  supervisors  of  said 
1  county  in  1898;  that  at  the  general  election  in  1898 

the  judges  of  election  in  said  townships  failed  and 
neglected  to  properly  certify  and  authenticate  the  election 
returns  from  said  townships,  and  that  in  consequence  thereof 
the  board  of  supervisors  in  November,  1898,  when  can- 
vassing the  election  returns  in  said  county,  refused  to  canvass 
the  returns  from  said  townships;  that  while  said  board  of 
supervisors  was  still  in  session  at  its  November  session,  1898, 
the  judges  of  election  appeared  and  asked  of  said  board  to  be 
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permitted  to  correct  any  errors  committed  by  them  in  the  au- 
thentication of  the  returns,  which  request  the  said  board 
refused,  and  refused  to  consider  the  votes  shown  by  said  re- 
turns; that  the  refusal  to  canvass  the  returns  from  said 
townships,  in  addition  to  the  effect  thereof  on  other  proposi- 
tions and  candidates  voted  for  at  said  election,  especially 
affected  the  result  as  to  the  office  of  supervisor  from  the  su- 
pervisor district  in  which  said  townships  are  situated,  and 
also  the  result  as  to  two  justices  of  the  peace  in  each  of  said 
townships.  The  petition  in  this  case  was  filed  during  the 
.November  term  of  the  district  court  of  Sioux  county,  1898 
— ^Robert  W.  Olmstead,  coimty  attorney,  appearing  for  the^ 
defendants,  and  J.  B.  Van  Dyke  for  the  plaintiffs ;  and  from 
the  judgment  entry  it  appears  that  after  such  appearance 
the  parties  proceeded  to  trial.  The  plaintiffs  are  13  in  num- 
ber, and  were  voters  and  taxpayers  in  Buncombe  township. 
There  is  a  stipulation  that  any  order  made  as  to  Buncombe 
township  may  be  followed  and  made  applicable  to  Capel 
township.  The  action  is  by  mandamus  to  compel  the  board 
of  supervisors  to  permit  the  authentication  of  the  returns  by 
the  judges  of  election,  and  to  recanvass  the  votes  cast  at  the 
general  election  of  1898,  and  make  return  accordingly.  It 
appears  that  at  the  trial  in  the  district  court  the  judges  of 
election  were  present  before  the  court  and  willing  to  cer- 
tify said  returns  in  due  form,  and  they  were  permitted  to  do 
so.  The  court  then  gave  judgment  that  a  peremptory  order 
of  mandamus  issue,  requiring  the  defendants  to  reconvene 
and  canvass  the  election  returns  as  to  the  supervisor  district 
and  the  townships  in  question,  and  to  make  returns  to  the 
court  how  they  had  complied  with  the  order. 

I.  It  is  urged  that  the  court  had  no  jurisdiction  to 
render  judgment  at  the  November  term,  1898.  This  is  upon 
the  ground  that  the  petition  was  filed  during  that  term,  and 

no  notice  was  served  on  defendants.     We  think  this 
2  claim  is  made  under  a  mistake  as  to  the  facts,  for  it 

is  said  the  county  attorney  appeared  and  objected 
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and  excepted  to  all  that  was  done.  The  record  shows  that 
the  county  attorney  appeared  and  stipulated  the  facts  with 
the  attorney  for  the  plaintiffs,  and  that  the  parties  proceeded 
to  trial,  and  the  record  shows  no  objection  whatever.  It 
seems  to  be  appellants'  thought  that  parties  may  not  appear 
during  term  time  and  prosecute  an  action  to  judgment,  with- 
out waiting  the  time  required  by  statute.  The  time  fixed  by 
the  statute  as  to  the  notice,  filing  of  pleadings,  etc.,  is  to  en- 
able parties  to  prepare  for  trial.  But  we  know  of  no  law 
or  rule  denying  to  parties  who  are  prepared  for  trial  the 
right  to  waive  the  provisions  of  the  law  in  their  favor,  and 
by  an  appearance  and  consent  proceed  to  trial,  as  was  done 
in  this  case.  There  is  no  question  as  to  jurisdiction  of  the 
subject-matter,  and,  when  the  parties  appeared,  jurisdiction 
of  the  persons  attached,  so  that  jurisdiction  for  the  purpose 
of  an  adjudication  was  complete.  Matter  v.  Phillips,  52 
Iowa,  232,  does  not  support  appellants'  contention,  because 
in  that  case  the  defendants'  appearance  was  not  voluntary^ 
but  in  obedience  to  a  rule  of  the  court  to  show  cause  why  an 
injunction  should  not  issue,  and  it  was  not  an  appearance  to 
the  main  case.  By  a  demurrer  they  tested  the  suflSciency 
of  the  petition  to  warrant  an  injunction,  and  made  no  further 
appearance.  It  is,  without  doubt,  the  rule  that,  where  a 
petition  is  filed  during  a  term,  that  term  is  not  the  appear- 
ance term,  and  cannot  be  made  so  except  by  consent.  In  this 
case  it  was  so  made,  and  the  facts  were  stipulated  for  the 
purpose  of  a  trial  at  that  term. 

11.  "An  order  for  mandamus  shall  not  be  issued  in 
any  case  where  there  is  a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  the  law,  save  as  herein  provided.'*' 

Code,  section  4344.  It  is  urged  that  it  is  not  shown 
3  that  there  is  no  plain,  speedy,  and  adequate  remedy 

in  the  ordinary  course  of  the  law,  in  this  case,  and  it 
is  said  there  was  one  under  the  law  for  contesting  the 
elections.  The  person  voted  for  for  supervisor  and  those 
voted  for  for  justices  of  the  peace  are  neither  of  them  par- 
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ties  to  this  action,  and  the  right  to  contest  the  election  of  any 
person  to  an  oflBce  is  given  to  a  person  eligible,  who  has  re- 
tjeived  votes  for  the  same  office.     Code,  sections  678,  1198. 
The  plaintiffs  were  taxpayers  and  voters  at  the  election  in 
the  townships  in  question,  and  their  exclusive  remedy  seems 
to  be  by  mandamus  to  compel  the  board  of  supervisors  to  per- 
mit the  correction  in  the  returns  and  canvass  the  votes.    It 
seems  to  us,  the  remedy  by  mandamus  is  expressly  provided 
for  by  the  Code.    We  cannot  imagine  an  adequate  remedy  in 
tbis  case,  except  by  an  order  requiring  the  board  to  permit 
the  correction  and  then  canvass  the  votes — ^the  very  things 
they  had  refused  to  do.     "The  action  of  mandamus  is  ono 
brought  to  obtain  an  order  commanding  a    *     *     *    board 
*     *     *    tp  do  or  not  do  an  act,  the  performance  or  omis- 
«ion  of  which  the  law  enjoins  as  a  duty  resulting  from  the 
office."    Code,  section  4341.     The  remedy  here  sought  is 
within  the  express  provisions  of  the  section.    The  section,  as 
to  other  adequate  remedies  (4344),  after  specifying  that  the 
order  shall  not  issue  where  there  is  a  plain,  speedy,  and  ade- 
quate remedy,  concludes  with  the  words  "save  as  herein  pro- 
vided," which  shows  that  the  act  provides  mandamus  as  a 
rightful  remedy  in  some  cases,  without  regard  to  the  provis- 
ion   as    to    other    adequate    remedies.     Where    a    positive 
official  duty  is  enjoined  by  law  upon  an  officer,  and  as  to  the 
mode  or  manner  of  performance  he  has  no  discretion,  the  only 
adequate  remedy,  ordinarily,  is  that  of  mandamus.     Benja- 
min V.  MalaJca  Dist.  Tp.,  50  Iowa,  648.    See  State  v.  Cavers, 
22  Iowa,  343. 

III.  It  is  said  that  it  is  not  shown  that  the  defendants, 
acted  erroneously  in  refusing  to  canvass  the  votes  of  Bun- 
<M)mbe  and  Capel  townships.  It  is  made  to  appear  that  the 
judges  of  election  failed  to  properly  and  fully  certify  to  the 
returns  of  said  election,  and  that,  immediately  upon  dis- 
covering the  mistake  so  made  by  them,  they  offered  to  certify 
in  due  form  said  returns,  and  the  board  of  supervisors  re- 
fused them  the  right  so  to  do.   We  are  not  referred  to  any 
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like  case,  but  we  think,  under  the  facts  as  found  by  the 
court,   the  correction  should   have  been  permitted. 
4  Technicalities  in  such  proceedings  should  not  be  per- 

mitted to  defeat  the  expressed  will  of  the  voters. 
These  returns  were  at  all  times  in  the  custody  of  proper  par- 
ties, and  there  was  no  question  of  the  identity  of  the  judges 
of  election ;  and  the  offer  to  correct  the  error  was  while  the 
board  was  in  session,  in  the  act  of  canvassing  the  votes  of 
the  county.    It  is  not  so  easy  to  see,  or  even  imagine,  prejudi- 
cial consequences  to  result  from  the  right  so  to  do.  It  was  not 
proposed  to  alter  or  change  the  returns  as  to  the  votes,  but 
only  to  do  an  omitted  act,  required  by  law,  as  to  certification, 
so  that  the  returns  might  be  canvassed  by  the  board  of  supers 
visors.     In  the  absence  of  any  positive  legal  pbjection  to 
such  a  proceeding,  we  think  public  policy,  in  the  securing  of 
correct  results  from  the  voters,  requires  the  more  liberal  rule 
by  which  such  results  are  obtainable.      Some   reliance  is 
placed  on  State  v.  Hardin  County  Judge,  13  Iowa,  139.  We 
are  not  holding  that  it  was  the  duty  of  the  board  to  canvass 
the  returns  without  the  certification,  but  only  that  their  cer- 
tification should  have  been  permitted  under  the  circumstances 
of   the   case,  and   when   certified,  they    should   have   been 
counted.     This  being  a  legal  duty  of  the  board,  it  was  com- 
petent for  the  court  to  order  it  done.    That  the  board  may 
be  compelled  to  recanvass  and  correct  a  mistake  was  held  in 
Price  V.  Hamel,  1  Iowa,  473,  and    has  been  held  in  other 
cases. 

IV.     Appellants  think  the  judgment  void  for  the  rea- 
son that,  the  returns  not  being  properly  certified  at  the  time 
of  the  rendition  of  the  judgment,  the  court  had  no  author- 
ity to  issue  a  mandatory  order  for  the  defendants 
5  to  appear  and  canvass  the  returns.     The  judgment 

recites  that  the  judges  were  present  before  the  court, 
ready  and  willing  to  certify  said  returns  in  due  form,  and 
were  directed  by  the  court  to  do  so  forthwith,  and  it  was 
then  that  the  order  was  made  for  the  defendants  to  reassem- 
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ble  and  recanvass  the  votes.  By  consent  of  the  judges,  they 
did  in  court  what  it  was  proper  for  the  court  to  order  the 
board  to  permit  them  to  do,  of  which  the  board  cannot  well 
complain.  We  think  the  judgment  right,  and  it  is  affibmed. 


The  State  of  Iowa  v.  Jesse  Hunt^  Appellant 

Criminal  Law:       reading    evidence    to    jubt    after    betibkment. 
After  the  Jury  has  retired  to  deliberate,  the  testimony  of  a 

1  witness  for  the  state  may  properly  be  read  to  them,  at  their 
request,  in  open  court,  in  the  presence  of  the  defendant. 

Motion  for  New  Trial:       finding  of  facts:     Review  on  Appeal. 
Where  the  eyidence  as  to  misconduct  of  jurors  in  stating  facts 

2  within  their  own  knowledge  is  conflicting,  ad  to  the  only 
statement  said  to  have  been  made  by  a  juror  which  would  be 
ground  for  a  new  trial,  the  finding  against  defendant  on  the 
motion  will  not  be  disturbed  on  appeal. 

iSTATEMENTS  IN  MOTION:     Necessity  for  hill  of  exceptions.    Where 
the  bill  of  exception  contains  no  reference  to  a  refusal  of  the 

3  court  to  have  the  examination  of  a  juror  on  his  Toir  dire 
taken  down  by  the  official  stenographer  it  cannot  be  assumed 
on  appeal  that  a  statement  to  that  effect,  found  in  the  motion 
for  a  new  trial,  is  correct. 

Appeal  from  Decatur  District  Court. — Hon.  Horace  M. 

Towner,  Judge. 

Feiday,  Decembeb  21, 1900. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
<nriine  of  burglary,  and  from  the  sentence  imposed  appeals. — 
Affirmed, 

Deemeb^  J. — The  case  is  submitted  on  an  abstract  filed 
by  defendant,  without  argument  from  either  party.  We  have 
carefully  examined  the  record  as  disclosed  hy  this  abstract. 
And  find  no  errors  prejudicial  to  the  defendant  in  the  court's 
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rulings  on  the  admission  and  rejection  of  evidence.  The  in- 
structions are  plain,  clear,  and  correct  statements  of  the  law 
applicable  to  such  cases. 

After  the  jury  had  retired  to  deliberate,  the  testimony 

of  one  of  the  witnesses  for  the  state  was  read  to  them,  at 

their  request.    This,  as  we  understand  it,  was  in  open  court, 

and  in  the  presence  of  the  defendant.    Defendant  ob- 

1  jected  thereto,  but  gave  no  reason  for  his  objection. 
The  procedure  adopted  in  the  case  seems  to  be  sus- 
tained by  Code,  section  5398,  and  by  the  decisions  of  the 
courts  of  other  states.  Atchison  v.  State,  13  Lea,  275 ;  Peo- 
ple V.  Perry,  65  Cal.  568  (4  Pac.  Rep.  572).  In  any  event, 
it  may  well  be  doubted  whether  the  general  objection  was 
suflScient. 

II.  An  additional  instruction  was  given  the  jury,  pur- 
suant to  its  rfequest  after  it  had  retired  to  deliberate  upon  ith 
verdict.  The  instruction  contained  a  correct  statement  of 
the  law  as  to  the  responsibility  of  an  accessory  before  the 

fact,  and  that  it  was  given  after  the  jury  had  retired  was 
not  error. 

III.  Misconduct  of  some  of  the  jurors  in  stating  facts 
within  their  own  knowledge,  while  in  the  jury  room,  that 
were  not  given  in  evidence,  was  one  of  the  grounds  of  the  mo- 
tion for  a  new  trial.     There  is  a  conflict  in  the  evi- 

2  dence  bearing  on  the  only  statement  said  to  have  been 
made  by  the  juror  that  would  be  ground  for  a  new 

trial,  and,  in  view  of  this  conflict,  we  are  not  justified  in 
disturbing  the  finding  of  the  trial  court. 

Something  is  said  in  the  motion  for  a  new  trial  regard- 
ing the  refusal  of  the  court  to  have  the  examination  of  a 
juror  on  his  voir  dire  taken  down  by  the  official  stenographer. 
The  bill  of  exceptions  contains  no  reference  to  the 

3  matter,  and  in  view  of  the  ruling  of  the  trial  court, 
denying  the  motion,  we  should  not  assume  that  the 

statement  found  in  the  motion  is  correct.  A  motion  for  con- 
tinuance filed  by  defendant  was  overruled,  and  exception 
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taken.    There  was  no  error  in  the  ruling.     No  prejudicial 
error  appears,  and  the  judgment  is  affibmed. 


C.  B.  Anthes  v.  B.  T.  Booseb  and  Ullman  &  Company, 

Appellant. 

Review  by  District  Court:  appeal  and  wrtt  of  bbbob.  A  question 
as  to  whether  there  was  sufficient  evidence  to  warrant  a  Judg- 
ment by  a  justice  of  the  peace  cannot  be  reviewed  on  writ  of 
error  in  the  district  court,  as  the  only  remedy  is  by  appeal. 

Appeal  from  Lee  District  Court. — ^Hon.  Heney  Bank^  Jk., 

Judge.         ' 

Feiday,  December  21,  1900. 

Plaintiff  brought  an  action  against  the  defendants 
before  a  justice  of  the  peace  on  a  sight  draft  drawn  on  Ull- 
man  &  Co.  by  B.  T.  Booser.  UUman  &  Co.  answered,  de- 
nying indebtedness  to  the  plaintiff  and  denying  Booser's 
authority  to  draw  on  them.  On  the  issue  made  the 
ease  was  tried  by  the  justice,  and  judgment  rendered 
against  the  defendants;  whereupon  Ullman  &  Co.  re- 
moved the  case  to  the  district  court  by  writ  of  error.  The 
district  court  "denied  and  dismissed''  the  writ.  Ullman  & 
Co.  appeal. — Affirmed, 

John  L.  Benhocjo  for  appellants. 
No  appearance  for  appellee. 

SiiEBWiN,  J. — ^Plaintiff  introduced  evidence  tending  to 
show  that  B.  T.  Booser  was,  and  had  been  for  some  time  be- 
fore he  drew  the  draft  in  question,  a  traveling  salesman  for 
the  appellants,  and  that  he  had  repeatedly  before  that  time 
advanced  Booser  money,  which  had  been  repaid  by  Ullman 
&  Co. ;  that  be  advanced  the  money  at  the  time  in  question 
on  Boosor's  representation  that  he  wanted  to  go  to  Burling- 
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ton  to  continue  soliciting  orders  for  said  firm.     No  evidencd 
was  offered  by  defendants,  and  at  the  close  of  plaintiff's  case 
a  motion  by  appellants  was  made  to  dismiss,  for  the  reason 
that  there  was  no  evidence  to  show  liability  on  the  part  of 
Ullman  &  Co.,  and  that  it  did  not  appear  from  the  evidence 
that  Ullman  &  Co.  was  indebted  to  plaintiff  in  any  sum. 
l.he  appellants  contend  that  the  overruling  of  this  motion 
was  wrong,  and  that  it  may  be  reviewed  on  writ  of  error. 
Couusel  says  in  his  argument:    "The  case  at  bar  presents 
purely  a  legal  question,  whether  there  is  any  evidence  tend- 
ing to,  and  sufficient  to,  establish  liability  of  appellants. '^ 
We  think  the  cases  cited  by  counsel  do  not  support  his  con- 
tention.   In  Griffin  v.  Moss,  3  Iowa,  262,  the  justice  found 
that  defendant  had  not  had  legal  notice,  and  that  the  at- 
tachment was  not  legally  served.     A  judgment  was  there- 
upon rendered   against   the  plaintiff  for  $50.55   damages, 
and  costs.    The  plaintiff  appealed  to  the  district  court,  and 
on    motion    the    appeal    was    dismissed    by    the    district 
court     This  was  held  error,  and  that  an  appeal  was  the 
proper  procedure  from  a  final  judgment    Strieker  v.  Uoltz, 
60  Iowa,  291,  was  a  case  which  was  dismissed  by  the  justice 
because  the  plaintiff  did  not  appear  on  return  day.     It  is 
held  that  this  was  not  such  judgment  as  affected  plaintiff's 
right  to  recover  in  another  action,  and  was  not  final,  and 
for  that  reason  a  writ  of  error  would  lie,  but  not  an  ap- 
peal.    In  Belding  v,  Torrence,  39  Iowa,  516,  the  defend- 
ants appeared   before  the  justice,   and   showed    that  they 
were  residents  of  another  county.     This  was  not  disputed, 
and  the  case  was  dismissed.     Plaintiff  appealed  to  the  cir- 
cuit court.    There  defendants'  motion  to  dismiss,  because  an 
appeal  was  not  the  proper  remedy,  was  sustained.     It  is 
held  that,  the  facts  not  being  disputed,  it  was  purely  a  ques- 
tion of  law  as  to  the  court's  jurisdiction,  and  that  a  writ  of 
error  was  the  only  remedy.     In  Lorber  v.  Connor,  82  Iowa, 
740,  Stark  was  an  intervener,  and  his  petition  was  stricken 
from  the  files  on  motion.     Connor  afterwards  appealed  from 


Dec.  1900]  Akthes  v.  Booseb.  613 

a  final  judgment  rendered  against  him  by  the  justice.  Stark 
joined  in  the  appeal,  and  as  to  him  it  was  dismissed  bj  the 
district  court  This  ruling  was  sustained,  because  the  ac- 
tion of  the  justice  in  striking  his  petition  from  the  files  bore 
no  relation  to  the  judgment  from  which  the  appeal  was  taken, 
and  that  Stark's  remedy,  if  any,  was  by  writ  of  error.  Logan 
V.  Samsel,  74  Iowa,  87,  does  not  touch  the  question  before 
us.  In  Taylor  v.  Rockwell,  10  Iowa,  530,  the  action  was 
replevin.  The  plaintiff  recovered  judgment  before  the  jus- 
tice, and  the  case  was  taken  to  the  district  court  by  writ  of 
error,  the  basis  of  which  was  that  the  justice  erred  in  ren- 
dering judgment  against  the  defendant  "upon  the  testimony 
in  the  case."  The  district  court  affirmed  the  case,  on  the 
ground  that  a  writ  of  error  was  not  the  proper  remedy.  This 
is  held  correct,  because  the  questions  sought  to  be  reviewed 
were  of  fact  simply.  There  is  no  support  for  appellant's  po- 
sition in  this  case.  Following  the  case  of  Taylor  v.  Rock- 
well, it  is  expressly  held  in  Lane  v.  Ooldsmith,  23  Iowa,  240, 
that,  "if  the  justice'*  decides  "erroneously  upon  evidence, 
the  only  remedy  is  by  appeal ;  a  writ  of  error  cannot  be  sus- 
tained in  such  case."  The  same  rule  is  followed  in  Lease  v. 
Franklin^  84  Iowa,  413,  where  it  is  said :  "A  writ  of  error 
cannot  be  used  to  review  the  findings  of  a  justice  in  an  is- 
sue of  fact."  The  complaint  argued  in  this  case  is  that  there 
was  not  sufficient  evidence  to  warrant  the  judgment  rendered 
by  the  justice.  As  we  have  said,  this  question  cannot  be  re- 
viewed on  writ  of  error.  The  judgment  of  the  district  court 
was  right,  and  is  affibmed. 
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A.   Wedgewood  &   Company^   Appellant,   v.    Charlotte 

Paeb. 

Jurisdiction:     justices  of  thb  peace.    Where  a  petition  filed  with 
a  justice  of  the  peace  prayed  for  judgment  on  a  note  for 

2  $128.50,  with  interest,  and  for  the  possession  of  wheat  valued 
at  $280,  the  amount  exceeded  the  jurisdiction  of  the  justice, 
under  Code,  section  4477,  giving  justices  of  the  peace  jurisdic- 
tion when  the  amount  in  controversy  is  not  more  than  1300. 

CoNSEiTT.    Where   a   suit  was   brought   before   a   justice   of   the 

1  peace,  the  amount  claimed,  and  not  the  amount  to  which 
jurisdlqtion  by  consent  was  given,  was  the  criterion  of  his 
jurisdiction. 

Same.     Where  a  suit  was  brought  on  a  note  and  for  the  possession 
of  wheat,  the  value  of  which  was  fixed  at  1280,  a  justice  of  the 

3  peace  had  no  jurisdiction,  even  though  the  claim  on  the  note 
was  disregarded,  and  though  the  note  consented  to  jurisdic- 
tion up  to  $300;  since  the  jurisdiction  of  justices  of  the  peaces 
was  limited  in  such  matters  to  1100. 

On  APPEAL  TO  DiSTBicT  couBT.    Where  a  justice  of  the  peace  had 

2  no  jurisdiction  of  a  cause  because  the  amount  claimed  ex- 
ceeded the  jurisdiction  given  to  justices  by  the  statute,  the 
district  court  could  not  acquire  jurisdiction  by  appeal. 

Replevin:     misjoindeb  of  causes.    Where  a  petition  claimed  judg- 
ment on  a  note  with  interest  and  for  the  possession  of  wheat, 

3  there  was  a  misjoinder  of  causes  under  Code,  section  4164. 
providing  that,  in  actions  of  replevin,  there  could  be  no 
joinder  of  any  cause  of  action  not  of  the  same  kind. 

Appeal  from  Buena   Vista  District  Court. — Hon.   F.    II. 

Helsell^  Judge. 

Feiday,  December  21,  1900. 

This  action  was  commenced  before  C.  F.  Aiken,  a  jus- 
tice of  the  peace,  on  the  sixth  day  of  December,  1898.  The 
petition  shows  that  recovery  is  sought  on  a  promissory  note 
for  $128.50,  with  interest  from  March  20,  1898.  The  peti- 
tion further  shows  that  the  plaintiff  is  entitled  to  the  pos- 
session of  700  bushels  of  wheat,  of  the  value  of  $280,  which 
wheat  is  wrongfully  dctiiined  by  defendant,  and  a  writ  of 
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replevin  is  asked,  and  was  issued,  and  the  wheat  taken  pos- 
session of  by  the  sheriff,  and  by  him  sold.     The  following, 
with  certain  omissions,  deemed  unimportant,  is  a  part  of 
the  transcript  of  the  justice:    "Now,  on  this  sixth  day  of 
December,  1898,  said  plaintiff  claims  of  defendant  one  hun- 
dred and  twenty-eight  dollars  and  interest,  being  amount 
due  on  their  note,  and  also  ask  for  the  immediate  possession 
of  700  bushels  of  wheat,  and  filed  their  petition  for  same, 
and  also  file  replevin  bond ;  and  now  on  this  sixth  day  of  De- 
cember, 1898,  I  issued  said  replevin.     ♦     ♦     ♦     And  now, 
on  this  20th  day  of  December,  1898,  at  the  hour  of  11 
o'clock  a.  m.,  at  my  oflSce  in  said  township,  said  cause  is  by 
me  called  for  hearing,  as  Sheriff  E.  L.  O'Bannon  pays  into 
court  $152.49,  and  says  that  he  is  told  to  pay  this  into  court 
by  Jas.  De  Land,  and  that  it  be  turned  over  to  A.  Wedge- 
wood,  the  plaintiff,  or  so  much  thereof  as  will  satisfy  his 
claim  in  full;  and  the  court  finds  that  there  was  due  tlio 
plaintiff  $147.05,  and  which  amount  is  paid  to  the  plaintiff. 
This  is  therefore  settled  in  full  by  payment  of  debt."   Tho 
transcript  then  shows  that  the  venue  of  the  action   was 
changed,  on  motion  of  defendant,  to  Justice  L.  E.  Yering- 
ton,    before    whom    the    defendant    presented    a    motion, 
on  which  there  was  no  ruling,  which  was  followed  by  a  mo- 
tion by  plaintiff  to  dismiss  the  proceedings  for  two  reasons 
— ^First,  that  the  transcript  of  Justice  Aiken  affirmatively  . 
showed  that  the  cause  was  finally  settled ;  and,  second,  that 
Justice  Yerington  had  no  jurisdiction  to  entertain  the  cause; 
and  the  court  sustained  the  motion  on  the  latter  ground,  and 
gave  judgment  against  defendant  for  costs.    Defendant  then 
took  the  case,  by  writ  of  error,  to  the  district  court,  in  which 
it  was  found  that  Justice  Aiken  erred  in  assuming  juris- 
diction of  the  replevin  action,  and  that  his  action  therein 
was  void  and  of  no  force,  and  remanded  the  cause  to  Jus- 
tice Yerrington  with  instructions  to  return  the  same  to  Jus- 
tice Aiken,  who  was  directed  to  dismiss  as  to  the  replevin 
action.    The  plaintiff  appealed. — Affirmed. 
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A.  D.  Bailie  for  appellant 

James  De  Land  and  F.  J.  Parr  for  appellee. 

Granger,  C.  J. — It  will  be  noticed  that  the  district 
court  in  its  orders  confined  itself  to  the  replevin  part  of  the 
action,  and  we  assume  the  reason  to  be  that  the  claim,  based 
on  the  note,  was  paid,  and  the  obligation  discharged  thereby. 
Upon  that  branch  of  the  case  we  are  not  called  upon 
1  to  express  any  opinion,  and  we  do  not.     In  the  note 

in  suit  is  a  consent  that  a  justice  of  the  peace  may 
have  jurisdiction  to  the  amount  of  $300.  For  the  purpose 
of  jurisdiction,  the  amount  claimed  is  the  criterion.  IStonc 
V.  Murphy,  2  Iowa,  »35;  McVey  v.  Johnson,  75  Iowa,  165. 

The  claim  in  the  petition  is  for  a  judgment  for  $128.50, 
with  interest,  so  that  the  amount  was  $147.05,  and  for  the 
possession  of  wheat  alleged  to  be  of  the  value  of  $280.  The 
amount  exceeded  the  jurisdiction  of  the  justice  as  to  the  sub- 
ject-matter of  the  action.  By  Code,  section  4477,  a  justice 
of  the  peace  may  have  jurisdiction  when  the  amount  in  con- 
troversy is  not  more  than  $300.  There  is  no  pro- 
3  vision  for  jurisdiction  when  the  amount  is  greater. 

No  action  of  the  parties  could  authorize  either  justice 
to  assume  jurisdiction  for  a  greater  amount.  Hynds  v.  Fay, 
70  Iowa,  433;  Cerro  Gordo  County  v,  Wright  County,  59 
Iowa,  485.  If  the  justice  had  no  jurisdiction,  the  district 
court  would  not  acquire  judisdiction  by  appeal.  McMeans  v. 
Cameron,  51  Iowa,  691. 

From  the  inception  of  this  proceeding  no  court  has  had 
jurisdiction  of  the  subject-matter.  The  argument  of  the  ap- 
pellant deals  with  the  questions  of  consent,  and  what  pro- 
ceedings might  or  should  have  been  adopted  by  defendant, 
and  a  waiver  is  urged  because  of  them.  Some  aflSdavits  were 
filed  on  which  Justice  Aiken  acted  in  paying  the  money  to 
plaintiff.  These  matters  are  of  no  weight  in  avoidance  of 
the  right  of  tlie  defendant  to  have  the  action  dismissed.    A 
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want  of  jurisdiction  as  to  the  subject-matter  cannot  be 
waived,  but  the  defect  may  be  urged  at  any  stage  of  tlie  pro- 
ceeding.    Walters  v.  The  Mollie  Dozier,  24  Iowa,  192. 

If  we  should  disregard  the  claim  on  the  note  in  fixing 
the  amount,  still  the  court  would  be  without  jurisdiction; 
for  the  value  of  the  wheat  was  fixed  at  $280,  and  the  juris- 
diction of  the  justice  in  that  matter  is  limited  to 
3  $100,  for  there  was  no  consent,  except  as  to  the  action 

on  the  note.     There  was  also  a  misjoinder  of  the 

« 

causes  of  action.  Code,  section  4164.  Some  other  questions 
are  argued,  but  we  need  not  consider  them,  for  the  conclusion 
must  be  the  same,  that  the  proceedings  were  void  for  want  of 
jurisdiction,  and  hence  the  cause  must  be  dismissed.  The 
judgment  is  affirmed. 


E.  A.  Rea,  Appellant,  v.  S.  B.  Wilson  et  al,.  Defendants. 
Knoxvillb  National  Bank,  Citizens  National 
Bank  and  C.  A.  Gamble,  Appellees. 

Unrecorded  Deeds:      mirdescriptton :     Priority     over    attachment, 
1    An  unrecorded  mortgage  on  land,  given  to  secure  a  pre-existing 

3  debt,  takes  priority  over  a   subseauent  attachment,   notwith- 

4  standing  a  misdescription  of  the  land  in  the  instrument,  since 
equity  regards  that  done  which  ought  to  be  done. 

Correction  of  misdescription:  Where  a  misdescription  of  the  land 
1  in  a  mortgage  is  corrected  by  the  parties  so  as  to  make  it 
cover  the  land  intended  to  be  described,  the  mortgage  lien 
4  takes  priority  over  a  subsequent  attachment,  though  the  cor- 
rection was  not  made  until  after  the  attachment,  since  thfj 
correction  dates  back  to  the  time  of  execution  of  the  original 
instrument. 

Consideration    for    such    mortoaoe:      Pre-existing    debt.    A    prc- 
3    existing  debt  is  a  valuable  and  sufficient  consideration  for  a 
mortgage  given  to  secure  the  debt. 

Subsequent  purchaser  defined:     Attaching  creditors.    An  attach- 
ing creditor  is  not  a  subsequent  purchaser  for  value,  within 
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1  Code,  section  2925,  providing  that  no  instrument  affecting 
real  estate  is  of  validity  against  subsequent  purchaser  for  a 

2  valuable  consideration,  without  notice,  unless  recorded  in  tht 
recorder's  oflBice  of  the  county  in  which  the  real  estate  lies; 
and  hence  an  unrecorded  mortgage,  or  other  instrument 
creating  a  lien,  will  take  precedence  over  a  subsequent 
attachment. 

Appeal  from  Marion  District  Court. — Hon.  A.  W.  Wilkin- 
son, Judge. 

Friday,  December  21,  1900. 

Suit  in  equity  to  foreclose  a  mortgage.  From  a  de- 
cree holding  that  certain  attachment  liens  were  superior  to 
plaintiffs  mortgage,  plaintiff  appeals. — Reversed. 

Miles  &  Steele  for  appellant 

Crazier  &  McCormich  for  appellees. 

•  

Deemer,  J. — ^Defendant  S.  B.  Wilson,  who  was  in- 
debted to  plaintiff  on  certain  promissory  notes  executed  by 
himself,  and  others,  agreed  to  execute  a  mortgage  on  lands 

o\vned  by  him  to  the  plaintiff,  to  secure  the  said  in- 
1  debtedness.     Pursuant  to  said  agreement,  and  on  the 

twentieth  day  of  February,  1897,  a  mortgage  was 
drawn  up  that  was  supposed  to  cover  the  land  owned  by  the 
said  Wilson,  and  Wilson  thereupon  signed  the  same.  As 
Wilson's  wife  was  not  present,  it  was  agreed  that  she  should 
sign  the  mortgage  on  the  twenty-second  day  of  February, 
and  that,  when  fully  executed,  it  should  be  delivered  to  plain- 
tiff in  performance  of  the  agreement  theretofore  made.  Ac- 
cordingly the  wife  signed  the  mortgage,  and  it  was  delivered 
to  plaintiff  on  the  day  and  date  last  mentioned  in  the  full 
belief  of  all  concerned  that  it  covered  the  land  owned  bv 
Wilson.  Shortly  thereafter  it  was  discovered  that  the  mort- 
gage failed  to  describe  the  land,  in  that  it  omitted  to  name 
the  township  and  range  in  which  the  land  was  situated, 
whereupon  the  parties,  on  the  twenty-sixth  day  of  February, 
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caused  the  insertion  of  the  omitted  words,  to  make  the  mort- 
gage correspond  with  the  prior  agreement  and  intent  of 
the  makers.  In  the  meantime,  and  on  the  twenty-fourth 
day  of  February,  1897,  certain  creditors  of  Wilson  levied 
writs  of  attachment  on  the  property  in  controversy.  At  the 
time  they  levied  their  writs  they  had  no  notice  of  plaintiff's 
mortgage,  either  actual  or  constructive. 

From  this  statement  it  will  be  observed  that  the  sole 
question  in  the  case  is,  which  party  is  entitled  to  priority — 
the  plaintiff,  under  his  mortgage,  or  the  defendants,  under 
their  writs  of  attachment?     The  statute  bearing  on 
2  the  question  thus  presented  reads  as  follows :  "No  in- 

strument affecting  real  estate  is  of  any  validity  against 
subsequent  purchasers,  for  a  valuable  consideration,  without 
notice,  unless  recorded  in  the  oflSce  of  the  county  recorder 
of  the  county  in  which  the  same  lies,"  etc.  Code,  section 
2925.  An  attaching  creditor  is  not  a  subsequent  purchaser 
for  value,  and  an  unrecorded  deed  or  other  instrument  creat- 
ing a  lien  will  take  precedence  over  a  subsequent  attachment. 
It  is  also  held  that  a  purchaser  at  judicial  sale  is  bound  to 
take  notice  of  all  instruments  recorded  up  to  the  date  of  sale. 
In  other  words,  an  attaching  creditor  in  this  state  acquires 
no  greater  rights  in  the  property  attached  than  the 
defendant  had^  at  the  time  of  attachment.  Manny 
V.  Adams,  32  Iowa,  165;  Harshberger  V.  Harsh- 
berger,  26  Iowa,  503;  Thomas  v.  Hillhouse,  17 
Iowa,  72.  Therefore  it  is  universally  held  that  an 
unrecorded  deed  or  mortgage  takes  precedence  over  a 
judgment  or  attachment  lien,  and  the  fact  that  the  at- 
tachment or  judgment  lien  holder  has  no  notice  of  the  prior 
instrument  is  entirely  immaterial.  Following  these  rules 
to  their  logical  conclusion  it  was  held  in  Welton  v.  Tizzard, 
15  Iowa,  495,  that  even  though  an  unrecorded  mortgage, 
by  mistake,  did  not  describe  the  land  intended  to  be  cov- 
ered thereby,  still  the  judgment  lien  was  not  entitled  to 
priority.  See,  also,  Thomas  v.  Kennedy,  24  Iowa,  397,  and 
Loomis  V.  Hudson,  18  Iowa,  416. 
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These  rules  are  not  in  serious  dispute  between  the  par- 
ties, but  appellees  contend  that  Wilson^s  promise  to  make  the 
mortgage  was  without  consideration,  and  that  his  act  in  so 
doing  was  entirely  voluntary,  and  that  no  lien  was  created 
until  the  proper  description  was  inserted  in  the  mortgage, 
which  was  after  their  attachments  had  been  levied.  It  is  con- 
ceded that  the  mortgage  was  executed  in  consideration  of  a 
pre-existing  debt.     No  definite  extension  of  time  or  other 

consideration,  except  that  mentioned,  entered  into  the 
3  promise.    For  these  reasons  it  is  argued  that  plaintiff 

had  no  equity  in  the  land  at  the  time  the  attachments 
were  levied,  and  that  defendants'  liens  are  superior  to  that 
held  by  plaintiff.  It  may  be  conceded  that  a  purely  volun- 
tary deed  or  mortgage  will  not  be  reformed  in  equity.  One 
who  accepts  another's  bounty  cannot  be  heard  to  say  that 
something  else  should  have  been  given.  For  the  purposes  of 
the  case,  it  may  also  be  admitted  that  a  mortgagee  who  takes 
his  mortgage  to  secure  a  pre-existing  debt  is  not  a  bona  fide 
purchaser  within  the  meaning  of  the  recording  act,  hitherto 
quoted.  This  is  what  is  held  in  Port  v.  Embree,  54  Iowa,  14 ; 
Koon  V.  Tramely  71  Iowa,  137,  and  other  like  cases  cited  by 
appellant.  ^  But  neither  of  these  rules  is  conclusive  of  the 
question  before  us.  We  have  frequently  held  that  a  pre-ex- 
isting indebtedness  is  a  valuable  consideration  for  the  execu- 
tion of  a  mortgage,  as  between  the  parties  and  all  others 
who  had  no  equitable  interest  in  the  property  at  the  time  of 
its  execution.  ChadwicJe  v.  Devore,  69  Iowa,  641 ;  Meyer  v. 
Evans,  66  Iowa,  179 ;  Johnston  v.  Robuclc,  104  Iowa,  527. 
In  Duncan  v.  Miller,  64  Iowa,  223,  it  is  said:  "It  is  not 
essential  that  any  consideration  should  pass  at  the  time  of 
the  execution  of  the  mortgage.  That  may  be  either  a  prior 
or  a  subsequent  matter.  Mortgages  are  frequently  given  to 
secure  existing  debts,  in  which  case  the  consideration  is  gen- 
erally altogether  a  past  one."  In  the  same  case,  which  in- 
volved the  rights  of  a  mortgagee,  who  held  a  mortgage  that 
misdescribed  the  property,  against  a  subsequent  attaching 
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creditor,  it  is  further  said :  '*By  the  levy  of  the  attachment^ 
appellants  obtained  a  lien  on  any  interest  Miller  had,  and 

nothing  more.     The  right  to  correct  the  mortgage 
4  against  them,  therefore,  existed.     *     *     *     We  see 

no  reason  why  lands  omitted  by  mistake  from  a  mort- 
gage may  not  be  regarded  as  conveyed  by  an  unrecorded 
mortgage,  so  far  as  a  subsequent  judgment  or  jtttachment  is 
concerned,  and  the  lien  of  the  judgment  or  attachment  re- 
garded as  subject  to  the  equity  of  the  mortgagee."     True, 
something  is  said  in  that  case  regarding  notice  to  the  at- 
taching creditor;  but  it  is  manifest  from  prior  cases  that  this 
point  was  mentioned  simply  as  an  incident,  rather  than  as  a 
controlling  factor.    When  it  is  concede,  as  it  must  be,  that     /  y 
a  mortgage  given  for  a  pre-existing  debt  is  founded  on  a 
valid  consideration,  and  is  not  voluntary,  it  follows  that 
equity  may  reform  it  for  mistake;  and,  applying  the  old 
maxim  that  equity  regards  that  as  done  which  ought  to  havo 
been  done,  it  is  apparent  that  plaintiflF  had  an  equitable  lien 
on  the  land  at  the  time  defendants'  attachments  were  levied^ 
Aside  from  this,  the  parties  voluntarily  did  that  which  in 
equity  they  ought  to  have  done,  to-wit,  corrected  the  mortgage 
so  as  to  make  it  cover  the  land  intended  to  be  described.    Or- 
dinarily this  correction  would  date  back  to  the  time  of  tho 
making  of  the  original  instrument,  and,  generally  speaking, 
save  as  to  subsequent  purchasers  for  value,  a  mortgage  speaks 
from  the  time  it  is  made.   When  Wilson  and  wife  executed 
the  mortgage  with  the  intention  of  giving  plaintiff  a  lien  on 
their  land  as  security  for  money  advanced,  they  created  an 
equitable    right    or    title    in    plaintiffs,  although  the  prop- 
erty was  not  fully  described;  and  a  court  of  equity  will 
Kmit  a  judgment  or  attachment  lien  to  the  actual  interest 
the  defendant  had  in  the  property  at  the  time  the  lien  at- 
tached.    When  it  is  found  that  a  pre-existing  indebtedness 
is  a  valid  and  sufficient  consideration  for  a  mortgage  made 
to  secure  the  debt,  the  proposition  involved  in  this  case  ia 
decided     That  it  is  such  a  consideration  seems  to  be  set- 


522  Metzeadt  v.  Modern  Beotiieruood.  [112  Iowa 

tied  by  the  cases  already  cited.  Our  conclusions  are  not 
without  support  in  the  cases  from  other  states.  Thus,  in 
Iloyt  V.  Oliver,  59  Mo.  188,  that  court  held  that  a  pre-exist- 
ing debt  is  a  valuable  consideration  for  a  mortgage,  and  that 
a  court  of  equity  will  correct  a  mistake  in  the  description  oi 
the  property  intended  to  be  mortgaged.  See,  also.  Bum  r. 
Bum,  3  Ves.  582,  and  Galway  v.  Mdlchow,  7  Neb-  285. 
Reference  is  made  also  to  the  cases  cited  in  Welton  v\  Tiz- 
zardj  supra. 

The  court  was  in  error  in  holding  the  attachment  liens 
prior  to  that  created  by  plaintiff's  mortgage.  The  case  is 
remanded  for  a  decree  in  harmony  with  this  opinion,  or,  at 
plaintiff's  option,  he  may  have  such  a  decree  in  this  court, — 
Reversed. 


lis  ?«  Helen  Metzradt  v.  Modern  Brotherhood  ov  America, 

}A^  Appellant. 

Insurance:  false  representations:  Evidence  to  establish.  In 
an  action  on  a  certificate  of  insurance,  one  of  the  defenses  was 
breach  of  warranty,  in  that  insured  falsely  represented  that 
he  had  never  had  heart  disease.  The  only  evidence  that  he 
had  ever  had  heart  disease  was  that  ten  months  prior  to  hii 
4  application  insured  had  an  attack  of  la  grippe,  and,  while  III, 
stated  that  he  wanted  to  arrange  his  affairs,  as  he  had  heart 
trouble  seriously,  and  might  die  at  any  time.  At  the  time  of 
his  application  defendant  was  examined  by  a  medical  ex- 
aminer and  declared  a  good  risk,  and  his  intimate  friends 
testified  that  insured  was  not  known  to  have  any  heart  trouble. 
Heldy  that  the  evidence  was  not  sufficient  to  establish  a  breach 
of  warranty  or  fraud  in  that  Insured  had  heart  disease  prior 
to  his  application  for  insurance. 

Shiftinq  burden  of  proof.    It  is  intimated  though  not  determined 

7    that  in  an  action  on  a  certificate  of  insurance,  in  which  suicide 

was  set  up  as  a  defense,  the  verdict  of  the  coroner's  jury  that 

deceased  died  by  his  own  hand,  though  admissible  in  evidence, 

is  not  sufficient  to  shift  the  burden  of  proof  on  plaintifC 
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Suicide:  Rebuttal  of  presumptions  against.  In  an  action  on  a 
'  certificate    of    insurance    one   of    the    defenses    was    suicide. 

4  Defendant  introduced  in  evidence  the  verdict  of  a  coroner's 
Jury   that   deceased    died   by   his  own   hand.    A   letter   from 

6  deceased  to  his  wife  was  found  in  the  room  with  him.  which 
was  read  to  the  coroner's  jury  by  having  it  read  in  German 
to  the  interpreter,  who  translated  it  to  them.  Several  of  the 
jurors  tesiAiied  that,  as  translated  to  them,  it  stated  that  it  was 
the  last  letter  his  wife  would  get  from  him.  The  same  letter 
was  in  evidence  before  the  jury  at  the  trial,  but  no  such 
expression  was  found  in  it  Held,  that  the  evidence  was  not 
sufficient  to  overcome  the  presumption  against  suicide. 

Verdict  of  coboneb's  jury:    Is  <idmissihle  on  the  issue  of  suicide 
6    made  by  an  insurer. 

Refusal  to  Strike  Plea:  harmless  error.  In  an  action  on  a 
certificate  of  insurance,  defendant  pleaded  fraud  and  breach 
of  warranty,  in  that  insured  falsely  represented  that  he  never 
had  had  heart  disease;   and  plaintiff  replied  that  defendant 

1  was   estopped   from   such   plea   by   the   medical   examination 

2  and  his  acceptance  as  a  good  risk.  Defendant's  motion  to 
strike  the  plea  of  estoppel  from  the  reply  was  denied,  but 

3  defendant  was  permitted  to  put  in  all  its  evidence  that  the 
insured  had  heart  disease  when  he  applied  for  insurance. 
Held,  that  the  denial  of  defendant's  motion  to  strike  out  the 
plea  of  estoppel  was  harmless. 

Appeal  from  Louisa  District  Court. — ^Hon.  W.  S.  Withsow^ 

Judge. 

Fkiday,  December  21,  1900. 

Plaintiff,  the  beneficiary  named  in  a  certificate  of 
insurance  issued  by  the  defendant  on  the  life  of  Hans  V. 
Metzradt,  deceased,  brings  this  action  for  judgment  on  said 
certificate,  and  foi  a  decree  requiring  the  defendant  to  make 
an  assessment  to  pay  the  same.  The  defendant,  in 
1  an  amended  and  substituted  answer,  sets  up  the  fol- 

lowing defenses:  "(1)  Defendant  alleges  fraud  in 
procuring  the  certificate,  and  breach  of  warranties  contained 
in  the  certificate,  in  that  in  his  application  the  deceased 
falsely  represented  and  warranted  that  he  had  not,  and  never 
had,  disease  of  the  heart,  while  in  fact  he  was  at  that  time 
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and  for  some  time  prior  suffering  with  disease  of  the  heart 
(2)  That  it  was  stipulated  in  said  application  and  certificate 
that,  if  deceased  should  die  by  his  own  hands,  whether  sane 
or  insane,  then  the  certificate  should  be  null  and  void;  and 
that  decedent  did  die  by  his  own  hands.  (3)  That  prior  to 
the  commencement  of  this  action  plaintiff  caused  defendant 
to  be  notified  that  deceased  died  by  his  own  hands,  and  fur- 
nished to  defendant  sworn  statements  and  certificates  and 
the  verdict  of  a  coroner's  jury  that  deceased  caused  his 
own  death  by  suicide ;  that  thereby  plaintiff  led,  caused,  and 
permitted  the  defendant  to  believe  that  the  deceased  had 
committed  suicide,  and  that,  relying  thereon,  defendant  in- 
curred expense  in  preparing  to  defend  this  action;  where- 
fore plaintiff  is  estopped  from  claiming  that  deceased  did  not 
die  by  his  owns  hands."  Defendant  attached  a  copy  of  the 
verdict  of  the  coroner's  jury  finding  that  deceased  "came  to 
his  death  by  his  own  hands,  supposed  to  have  taken  chloro- 
form while  under  temporary  insanity."  Plaintiff  replied,  in 
substance  as  follows:  That  upon  deceased's  making  applica- 
tion for  said  certificate  the  defendant  caused  him  to  be  cx- 
apiined  by  its  examining  physician,  who  after  examination, 
declared  the  applicant  a  fit  subject  for  insurance,  and 
so  reported  .  to  the  defendant,  and  that  by  reason 
thereof  defendant  is  estopped  from  claiming  that  de- 
ceased was  not  in  the  condition  of  health  stated  by  him 
in  his  said  application.  Plaintiff  denies  that  deceased  was 
suffering  from  any  disease,  or  that  he  had  been  for  some  time 
pirior  to  making  said  application,  and  denies  that  he  made 
any  false  warranties  or  representations.  Plaintiff  denies 
that  she  caused  the  defendant  to  be  notified  that  deceased 
died  by  his  own  hand,  denies  that  she  furnished  tlie  defend- 
ant sworn  statements  and  certificates  to  that  effect,  and  de- 
nies that  she  in  any  way  misled  defendant  to  its  prejudice. 

The  defendant  moved  to  strike  that  part  of  the 
2  reply  setting  up  that  deceased  was  examined  by  the 

defendant's  examining  physician,  and  reported  a  fit 
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subject  for  insurance,  for  the  reason  that  the  same  is  imma- 
terial. This  motion  was  overruled,  and  the  defendant  ex- 
cepted. On  trial  had,  judgment  and  decree  were  ren- 
dered for  the  plaintiff.    Defendant  appeals. — Affirmed. 

T,  B.  Hanley  and  Edred  8.  James  for  appellant. 

C.  A.  Carpenter  and  H.  0.  Weaver  for  appellee. 

Given,  J. — I.  We  first  inquire  as  to  the  defendant's 
motion  to  strike  from  the  reply  the  plea  of  estoppel  because 
of  the  medical  examination  and  report  by  the  defendant's 
examining  physician.  If  section  1812  of  the  Code  applies 
to  this  case,  then  clearly  such  examination  and  report  ope- 
rates as  an  estoppel,  except  as  to  fraud  or  deceit  of  the  as- 
sured. Counsel  discuss  at  length  the  question  whether  that 
section  applies  to  this  defendant,  but,  as  we  view  the  record, 
we  need  not  pass  upon  that  question.  True,  the  court  over- 
ruled the  defendant's  motion,  and  held  "that  it  is  competent 
for  the  defendant  to  plead  and  show  a  breach  of  warranty, 
or  that  fraud  in  any  way  entered  into  said  contract,  either 
by  representations  made  or  facts  withheld  at  the  time  of 
said  medical  examination."    On  the  trial,  however, 

3  the  defendant  was  permitted  to  introduce  evidence 
tending  to  show  that  deceased  had  heart  disease  at  the 

time  he  made  his  application.  Defendant's  counsel  say  that, 
but  for  the  ruling  on  the  motion,  they  might  have  introduced 
more  evidence  on  that  point  The  door  was  open  to  them, 
and  no  reason  appears  why  they  did  not  introduce  more  evi- 
dence, if  they  had  any  such.  We  are  in  no  doubt  but  that 
they  introduced  all  the  evidence  on  that  subject  at  their  com- 
mand. They  were  allowed  full  latitude  in  their  efforts  to 
show  a  breach  of  warranty  and  fraud.  Therefore  the  rul- 
ing on  the  motion,  if  erroneous,  was  without  preju- 

4  dice.     The  certificate  sued  upon  was  issued  on  the 
tenth  day  of  December,  1897,  and  the  death  occurred 
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on  the  seventh  day  of  April,  1898.  In  February,  1897,  de- 
ceased had  an  attack  of  la  grippe,  and  during  his  illness 
consulted  with  one  Boden  about  his  affairs.  Boden  testifiers 
that  deceased  said  he  wanted  to  make  over  his  property  to 
his  son  "before  anything  certain  should  happen,  because  hv 
said  he  had  heart  trouble  seriously,  and  was  liable  to  die  at 
any  time."  This  is  the  only  evidence  tending  to  show  that 
deceased  had  heart  trouble  prior  to  the  time  the  certificate 
was  issued.  This,  it  will  be  observed,  was  at  a  time  when 
he  was  suflPering  with  an  illness  from  which  he  afterwards 
fully  recovered.  As  against  this  we  have  the  certificate  of 
the  medical  examiner  that  deceased  was  a  fit  subject  for  in- 
surance, and  the  testimony  of  a  number  of  his  most  inti 
mate  friends  that  he  was  not  known  to  have  any  ailment  of 
the  heart.  We  should  not  extend  this  opinion  by  setting  out 
or  discussing  the  evidence  at  length  as  to  the  questions  in- 
volved. It  is  sufiicient  to  say,  as  to  the  defense  of  fraud  and 
breach  of  warranty,  that  we  think  the  evidence  fails  to  es- 
tablish either. 

II.  We  next  inquire  as  to  the  defense  of  suicide^ 
and  first  as  to  the  admissibility  of  the  verdict  of  the  coro- 
ner's jury,  and  its  effect.    Plaintiff's  counsel  do  not  question 

its  admissibility,  and,  in  view  of  the  purpose  of  the 
5  inquest  and  the  manner  in  which  it  was  required  to 

be  conducted,  we  think  it  is  competent  evidence  ou 
such  an  issue  as  this.  As  to  its  effect  the  defendant  only 
claims  that  it  is  prima  facie  evidence  of  death  by  suicide. 
Under  the  rule  announced  in  Greenleaf  Evidence,  section 
556,  this  being  a  judicial  inquest,  it  is  admissible  in  evi- 
dence, but  not  conclusive  against  persons  not  actually  parties 
to  it.  In  Insurance  Co.  v.  Kiclgast,  129  111.  Sup.  557 
(22  K  E.  Kep.  467,  6  L.  R.  A.  65),  the  question  of  the  ad- 
missibility and  the  effect  of  such  an  inquest  was  very  care- 
fully considered,  and  it  was  held  that  such  documents  were 
admissible ;  the  court  saying:  "We  do  not  hold  that  such  evi- 
dence is  conclusive,  but  only  that  it  is  competent  evidence 
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to  bo  considered.''  See,  also,  Pyle  v.  Pyle,  158  111.  Sup.  289 
(41  N.  E.  Rep.  999);  Grand  Lodge  v.  Wieting,  168  HI. 

Sup.  408  (48  X.  E.  Eep.  59).  Giving  to  this  verdict 
6  the  eflPect  claimed  for  it,  and  considering  it  in  the 

light  of  the  circmstances  attending  the  death  of  the 
assured,  we  still  think  it  is  fully  overcome  by  other  evidence. 
Deceased  was  found  dead  in  his  bed  at  his  own  home,  where 
he  was  staying  alone,  in  the  forenoon  of  April  7,  1808.  On 
the  table  in  the  room  were  foimd  two  letters  in  his  hand- 
writing, in  German,  one  of  which  was  to  his  wife.  This  let- 
ter was  in  evidence  before  the  coroner's  jury,  and  was  trans- 
lated to  them  in  this  way.  A  Mrs.  Freerrichs  read  it  in  Ger- 
man to  her  husband,  and  he  translated  it,  as  read  by  her,  into 
English  to  the  jury.  Several  of  the  jurors  say,  "As  the  let- 
ter was  translated  to  us,  he  said  that  this  would  be  the  last 
letter  his  wife  would  get  from  him."  The  letter  is  in  evi- 
dence in  this  case,  and  no  such  expression  appears  in  it. 
The  defendant  questions  the  identity  of  the  letter  before 
us,  but  we  are  in  no  doubt  but  that  it  is  the  same  found  in 
the  room  and  that  was  before  the  coroner's  jury,  and  that  this 
erroneous  translation  had  much  to  do  with  influencing  the 
verdict  of  that  jury.  On  the  question  whether  the  deceased 
died  by  his  own  hand  the  evidence  is  somewhat  voluminous, 
and  the  circumstances  numerous.  We  are  not  wawanted 
in  extending  this  opinion  by  setting  out  the  evidence,  nor  is 
it  necessary  that  we  do  so.     The  presumption  is  against 

death  by  suicide,  and  the  burden  is  upon  the  defcnd- 
7  ant  to  overcome  this  presumption,  and  to  establish 

its  defense  of  death  by  suicide.  The  defendant  claims 
that  by  the  verdict  of  the  coroner's  jury  the  presumption  is 
overcome,  and  the  burden  of  proving  that  the  death  was 
not  by  suicide  rests  upon  the  plaintiff.  We  have  seen  that 
this  verdict  is  not  conclusive,  "but  only  that  it  is  competent 
evidence  to  be  considered" ;  but,  if  it  should  be  said  that  the 
burden  is  shifted — a  matter  we  do  not  determine — ^yet  we 
think  the  plaintiff  has  so  far  overcome  the  inference  arising 
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from  the  circumstances  indicating  suicide  and  from  the  ver- 
dict as  that  upon  all  the  evidence  death  by  suicide  is  not  es- 
tablished. 

III.  Appellant's  motion  to  strike  appellee's  amended 
abstract  for  the  reasons  that  it  adds  nothing  and  takes  noth- 
ing from  the  original,  does  not  deny  the  original,  that  it 
consists  principally  of  questions  and  answers,  and  that  the 
matters  defendant  presents  are  not  necessary  to  a  decision 
of  the  questions  presented,  is  not  well  founded.  In  consid- 
ering this  case  we  have  given  close  attention  to  these  ab- 
stracts; and  while  there  are  some  matters  in  the  amended 
abstract  that  might  have  been  omitted,  and  while  the  evi- 
dence given  by  questions  and  answers  might  have  been  cur- 
tailed, yet,  upon  the  whole,  it  is  a  proper  and  neccFsary  ad- 
dition to  defendant's  abstracts.  The  motion  is  overruled, 
And  for  the  reasons  already  stated  the  judgment  of  the  dis- 
trict court  is  AFFIRMED. 


James  Pollock  v.  Chables  Milbubn,  Appellant 

Deed  by  Husband  of  Insane  Woman:  mortgage    to    indemitify 

AGAINST    CLAIMS    OP   WIFE:      When    satisfaction    may    be    de- 
manded.   A  husband  conveyed  property  while  his  wife  was 

1  insane,  and  she  signed  and  acknowledged  the  deed  while  in 
the  state  hospital.  The  husband  executed  a  mortgage  to  the 
purchaser  to  idemnlfy  him  if  the  wife  should  ever  set  the 

2  deed  aside.  Thereafter  the  husband  procured  a  divorce  from 
the  wife  while  she  was  still  insane.  Held,  that  he  could  not 
maintain  an  action  against  the  purchaser  for  the  statutory 
penalty  for  failing  to  satisfy  the  mortgage,  on  the  ground 
that  the  divorce  cured  the  defect  in  the  title,  since  the  statute 
authorized  the  wife,  on  regaining  her  sanity,  to  petition  to 
have  the  decree  set  aside,  and  if  it  was  set  aside  the  husband 
would  be  liable  under  the  mortgage. 

Appeal:    timely  cebtifigation  of  case.    Under  Code  1897,  a  case 

3  certified  by  the  trial  court  to  the  supreme  court  for  review  is 
In  time  when  it  is  certified  during  the  trial  term. 
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Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T.  N. 

GiBEESON^  Judge. 

Friday,  Decembeb  21,  1900. 

This  is  an  action  for  the  recovery  of  the  statutory  pen- 
alty for  failure  to  satisfy  of  record  a  mortgage  which  is  al- 
leged to  have  been  paid.  The  facts  are  that  the  plaintiff 
was  married,  and  at  the  time  of  the  transactions  in  question 
his  wife  had  been  adjudged  insane,  and  was  confined  in  the 

hospital  in  Independence.     lie  conveyed  to  the  de- 
1  fendant  certain  real  estate,  to  which  conveyance  the 

wife's  signature  was  attached  in  the  hospital,  and  her 
acknowledgment  taken  before  the  superintendent  thereof. 
To  indemnify  the  defendant  against  any  possible  contin- 
gencies which  might  arise  from  this  defective  conveyance  of 
the  wife's  interest,  the  plaintiff  executed  the  mortgage  in 
•question.  Among  other  things  it  provides  that,  "if  Mrs. 
Christie  Ann  Pollock  shall  ever  go  back  or  set  aside  said  deed 
on  account  of  question  as  to  her  mind  and  condition  she  is  in 
at  the  present  to  execute  said  deed  James  Pollock  this  day 
delivered  to  me,  and  then  the  said  James  Pollock  shall  make 
all  the  said  Charles  Milburn  suffers  good  and  whole  by  her 
acts,  and  this  mortgage  is  hereby  ^ecuted  by  me  to  indem- 
nify him  (Milburn)  against  all  or  any  loss  he  may  suffer  in 
taking  the  deed  under  the  circumstances  for  the  property 
he  bought  from  said  James  Pollock  and  Christie  Ann  Pol- 
lock." Deed  dated  April  23,  1895.  After  the  conveyance, 
xmd  after  the  execution  of  the  mortgage,  and  while  the  wife, 
Christie  Ann  Pollock,  was  still  insane,  and  confined  in  the 
hospital  at  Independence,  the  plaintiff  procured  a  divorce 
from  her,  and  afterwards  brought  this  action ;  claiming  that 
the  decree  of  divorce  canceled  all  obligations  under  the 
mortgage,  and  asking  penalty  for  a  failure  to  satisfy  the 
same  of  record.  There  was  a  trial  to  the  court,  BJxd  a  judg- 
ment for  the  plaintiff.  The  defendant  appeals. — Reversed. 
Vol.  112  Iowa— 34. 


530  Pollock  v.  MiLBUitw.  [112  Iowa 


J.  G.  Leonard  for  appellant. 
Heins  &  Heins  for  appellee. 

Shebwin^  J. — There  can  be  no  question  as  to  the  ef 
feet  generally  of  a  divorce  on  the  statutory  interest  of  the 
guilty  party  in  the  land  of  the  other  spouse.  The  statute  it- 
self provides  that  the  guilty  party  "forfeits  all  rights 
3  acquired  by  marriage,"  and  has  been  applied  in  Mc- 

Craney  v.  McCraney,  5  Iowa,  232,  and  in  Winch  v. 
Bolton,  94  Iowa,  573.  Nor  does  it  make  any  difference 
whether  the  land  was  conveyed  before  or  after  the  divorce. 
Winch  V.  Bolton,  svpra.  It  is  perhaps  also  true  that  we. are 
bound  to  presume  the  decree  of  divorce  in  this  case  regular 
and  valid  in  all  respects.  But,  while  this  is  so,  we  cannot 
overlook  the  conditions  of  the  mortgage  itself,  nor  the  fact 
that  the  defendant  in  the  divorce  proceedings  was  insane  at 
the  time  the  proceedings  were  had  and  the  decree  rendered. 
The  mortgage  provides  that,  "if  Mrs.  Pollock  shall  ever  set 
aside  said  deed,  it  shall  stand  as  indemnity  for  all  or  any  loss 
the  defendant  may  suffer  on  account  of  taking  the  deed  under 
the  circumstances."  This  indemnity  is  certainly  a  continu- 
ing one,  and,  until  the  nlaintiff  showed  to  the  court  that  no 
future  contingencies  comd  arise  which  would  incur  liability 
thereunder,  he  was  not  entitled  to  a  cancellation  of  the  mort- 
gage. 

The  statute  gives  the  insane  wife  a  year  after  regaining 
mental  capacity  in  which  to  petition  to  set  aside  a  judgment 
or  decree  rendered  against  her.  This  is  an  absolute  right, 
which  no  one  can  waive  for  her,  nor  can  it  be  affected  or 
abridged  by  decree  or  judicial  proceedings.  No  one  can  pre- 
determine the  final  result  that  may  follow  such  proceedings. 
How,  then,  can  it  be  said  in  this  case  that  no  future  liability 
can  be  predicated  on  said  mortgagee  ?  Suppose  the  wife  regains 
her  sanity,  and, for  proper  cause  shown  has  the  decree  of  di- 
vorce set  aside,  and  finally  defeats  the  action,  what,  then^ 
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stands  in  the  way  of  liability  under  the  mortgage  ?  Absolutely 
nothing  more  than  existed  at  the  time  of  its  execution,  be- 
cause it  is  not  claimed  that  her  signature  thereto  would  de- 
prive her  of  any  right  under  the  law. 

Conceding,  as  we  think  must  be  done,  that  this  case  is 
within  the  scope  of  the  statute  providing  a  penalty  for  a  fail- 
ure to  release  mortgages,  we  are  of  the  opinion  that  the  facts 

before  us  would  not  warrant  a  cancellation  of  the  in- 
8  demnity,  and  hence  no  penalty  can  be  recovered. 

This  case  comes  to  us  upon  the  certificate  of  the  trial 
judge,  which  is  said  not  to  have  been  made  in  time.  The 
Code  of  1897  requires  only  that  it  be  certified  during  the 
trial  term.  This  was  done.  For  the  reasons  pointed  out, 
ihe  trial  court  should  have  given  the  defendant  judgment. — • 
Reversed. 


John  S.  Welch  v.  Sylvesteb  TTrbany  akd  J.  M.  Albebs, 

Appellants. 

Breach  of  Contract:  measube  of  damages.  In  a  suit  for  breach 
of  contract,  In  failing  to  deliver  personal  property  in  accord- 

2  ance  with  a  bill  of  sale,  the  measi^re  of  damages  is  the  fair 
market  value  of  the  property,  less  the  amount  of  a  note  given 
for  the  purchase  money  on  which  recovery  is  sought  In  a 
connfpr  plaira. 
Veitue  by  stipulation  as  to  payment:  Action  other  than  Breach 
of  the  contract.  A  contract  to  sell  personalty  provided  that 
rights  acquired  thereunder  should  be  payable  at  D.  Plaintiffs 
brought  suit  for  its  breach,  laying  the  venue  at  D.,  according 
to  the  contract,  and  not  at  defendant's  residence,  in  another 

1  county.  Held,  that  an  instruction  permitting  plaintiff  to  re- 
cover for  conversion  of  the  property,  and  not  limiting  the 
right  to  a  failure  to  deliver  the  property,  was  erroneous,  since. 
as  rights  acquired  by  the  conversion  were  independent  of  the 
contract,  the  venue  of  such  an  action  could  not  be  laid  at  D., 
but  only  at  defendant's  residence. 

Appeal:  exceptions.  An  error  in  an  instruction,  duly  excepted  to, 
will  authorize  review  of  that  error  on  appeal,  though  another 
Instruction  involving  the  same  error  was  not  excepted  to. 
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appeal  from  Dvbuque  District  Court. — TLoix.  Fbed  O'Don- 

NELL,  Judga 

Fkiday^  December  21,  1900. 

Albers  owned  a  stock  of  liquors  and  saloon  fixtures 
and  furniture  at  Carroll,  Iowa,  upon  which  he  had  executed 
a  chattel  mortgage  to  secure  payment  of  $852  to  Urbany, 
of  the  same  place.     In  May,  189G,  these  persons  authorized 
Wernimont  to  exchange  this  property  for  land  in  South  Da- 
kota.    Thereupon  Welch  and  Wernimont,  in  behalf  of  de- 
fendants, entered  into  a  written  contract,  by  the  terms  of 
which  Welch  promised  to  convey  the  land,  subject  to  a  mort- 
gage of  $550,  to  diefendants,  in  consideration  of  the  stock 
of  liquors  and  the  furniture  and  fixtures,  and  to  give  his  note 
of  $400  in  difference,  to  be  secured  by  mortgage  on  the  fur- 
niture and  fixtures  only.     Welch  executed  a  conveyance  of 
the  land  to  Urbany,  and  the  note  and  mortgage  to  Albers, 
but  claims,  although  Albers  gave  him  a  bill  of  sale  therefor, 
never  to  have  received  any  of  said  personal  property,  and  the 
purpose  of  this  action  is  to  recover  its  value.    The  agreement 
stipulates  that  "all  rights  arising  under  this  contract  [are] 
payable  at  Dubuque,  lowa.^'    The  answer  and  the  evidence 
were  such  as  to  put  in  issue  Wernimont's  authority  to  make 
the  written  agreement,  and  defendants'  ratification  thereof; 
whether  the  defendants  had  delivered  the  goods,  and,  if  not, 
had  refused  so  to  do ;  and  if  delivered,  whether  Albers  had 
lawfully  foreclosed  his  mortgage.     The  latter,  in  a  counter- 
claim, pleaded  the  foreclosure  of  his  mortgage,  and  prayed 
recovery  for  the  balance  due  on  the  note,  and  also  for  ex- 
pense paid  for  storage.    Trial  to  jury  resulted  in  a  verdict 
and  judgment  against  defendants,  and  they  appeal — Re- 
versed. 

» 

Botsford,  Healey  £  Uealey  and  Longueville,  McCarthy 
&  Kenline  for  appellants. 

Alphons  Matthews  for  appellee- 


Dec.  1900]  Welch  v.  TJbbany.  533 

• 

Ladi>,  J.* — This  is  an  action  for  damages  resulting  to 
plaintiff  from  an  alleged  breach  of  contract  by  which  defend- 
ants, in  consideration  of  the  conveyance  of  certain  land, 
agreed  to  transfer  to  him  a  stock  of  Jiquors  and  some  sa- 
loon fixtures  and  furniture  then  located  at  Carroll, 
1  Iowa.     He  executed  the  deed  as  stipulated,  and  his 

claim  is  not  that  defendants  have  converted  his  prop- 
erty, but  that  they  have  failed  and  refused  to  deliver  any  in 
pursuance  of  their  agreement ;  not  that  they  appropriated  hia 
goods  to  their  own  use,  but  that  they  have  never  transferred 
title  to  him  by  delivery,  as  they  were  bound  to  do. under  the 
terms  of  the  contract.  Under  no  other  circumstances  could 
the  venue  have  been  laid  in  Dubuque  county,  in  virtue  of 
the  stipulation  contained  in  the  agreement  tliat  "all  rights 
arising  under  this  contract"  should  be  payable  there ;  for,  if 
the  contract  had  been  performed,  and  the  goods  thereafter  ap- 
propriated by  the  defendants,  any  claim  therefor  plaintiff 
might  have  was  wholly  independent  of  the  instrument,  and 
the  venue  must  necessarily  have  been  laid  in  Carroll  county, 
where  the  defendants  reside.  The  pleadings  were  framed 
in  accordance  with  this  view,  and  for  this  reason  the  motion 
to  transfer  to  that  county  was  overruled.  Because  of  this 
the  court,  regardless  of  any  oral  arrangement,  correctly  in- 
structed the  jury,  in  paragraph  14f ,  that  unless  Wernimont 
was  authorized  by  defendants  to  enter  into  the  written 
agreement,  or  it  was  afterwards  ratified  by  them,  the  plain- 
tiff could  not  recover.  The  sole  questions  for  the  jury,  thenj 
were  these:  (1)  Were  the  defendants  bound  by  the  written 
contract?  (2)  If  so,  was  the  property  delivered  in  pursu- 
ance thereof?  And  (3)  if  not  so  delivered,  what  was  its  fair 
market  value?  Albers'  mortgage  necessarily  depended  on 
delivery  for  its  validity,  and  neither  it  nor  the  foreclosure 
thereof  was  otherwise  put  in  issue,  save  in  averring  that  it 
belonged  to  Urbany. 

II.     The  precise  issues  have  been  extracted  from  the 
pleadings,  in  order  to  ascertain  whether  the  instructions 
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complained  of  fairly  present  them  to  the  jury;  for  it  is  of 
the  utmost  importance  to  know  what  is  to  be  decided,  be- 
fore advising  others  how  this  shall  be  done.    In  the 

2  fourteenth  instruction  the  jurors  were  told  that,  if 
the  property  was  not  delivered^  defendants  were  lia- 
ble for  its  fair  market  value.  But  from  this  should  have  been 
deducted,  in  making  up  their  verdict,  the  difference  of  $400, 
represented  by  the  note  to  Albers,  upon  which  his  counter- 
claim was  based.  If  there  was  a  failure  to  deliver,  no  cir- 
cumstances were  disclosed  relieving  either  defendant  from 
liability,  and  the  amount  of  the  note  to  Albers  could  not 
well  be  applied  in  extinguishment  of  the  joint  debt  as  to  him 
without  at  the  same  time  diminishing  that  of  Urbany  to  tho 
same  extent.  The  sixteenth  instruction  permits  a  recovery 
for  one  and  against  the  other  defendant,  and  apparently  au- 
thorizes an  allowance  of  the  $400  only  in  event  of  a  finding 
against  Albers.  Besides,  it,  with  the  seventeenth  and  eight- 
eenth paragraphs,  is  on  the  theory  that  the  action  is  for  con- 
version. It  may,  in  part,  be  set  out:  "If  you  find  the  de- 
fendants, or  either  of  them,  converted  said  property  to  their 
or  his  own  use  prior  to  the  mortgage  sale,  then  you  should 
find  for  the  plaintiff  the  fair  market  value  of  the  property 
converted  at  the  time  it  was  converted,  against  the  defend- 
ants so  converting  the  same,  except,  if  you  should  find  de- 
fendant Albers  converted  the  property,  you  should  deduct 
the  whole  amount  of  the  $400  note  from  such  value  of  the 
property,  if  you  find  the  value  to  be  greater  than  $400.  If 
less  than  $400,  Albers  should  have  a  verdict  for  the  differ- 
ence." In  the  seventeenth  instruction  the  jury  is  advised 
that  "it  is  admitted  that  plaintiff  can  recover  for  the  value 
of  the  stock  of  liquors."  Evidently  this  was  based  <m  the 
thought  that  this  was  not  included  in  the  mortgages,  and 
Albers,  statement  that  he  had  disposed  of  it  But,  as  al- 
ready pointed  out,  this  is  not  an  action  for  conver- 

3  sion.    True,  Albers  did  not  except  to  this,  but  he  did 
to  the  eighteenth  paragraph,  containing  the  same  cr 
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ror.  Moreover  it  is  not  limited  to  Albers,  but  applies  to  Ur- 
ban j  as  welL  We  think  the  court  erred  in  permitting  any^ 
recovery,  save  on  failure  to  deliver ;  in  not  clearly  directing, 
in  making  up  the  verdict,  the  deduction  of  $400  from  the 
value  of  the  property,  as  found;  and  in  saying  the  right  to 
recover  for  the  stock  of  liquors  was  admitted. — ^Bbvesssd. 


•  . 


The  State  of  Iowa  v.  D.  Moban,  Appellant 

Re-exam  I  nation:  on  bias  of  wttness:  Held  improper,  WlMre.  a 
witness  for  the  state  testifies,  on  cross-examination,  in  % 
prosecution  for  maintaining  a  liqHor  nuisance,  that  he  was  ' 
one  of  the  parties  who  employed  assistant  counsel,  it  is  error 
to  permit  the  witness  to  testify,  on  re-examination,  against  the 
defendant's  objection,  that  the  town  had  been  overrun  with 
lawlessness  and  liquor  selling  for  the  last  two  years. 

Appeal  from  Decatur  District  Court. — Hon  H.  M.  Towkbr, 

Judge. 

Fbiday,  December  21, 1900. 

The  defendant  appeals  from  a  judgment  convicting 
him  of  maintaining  a  liquor  nuisance. — Reversed. 

C.  W.  Hoifman  and  Marioth  Woodard  for  appellant 

MUton  Remley,  Attorney  General,  for  the  state. 

Ladd,  J. — It  seems  that  divers  persons  were  wont  to 
meet  in  Switzer^s  lumber  yard  on  Saturday  afternoons  of 
July  and  August,  1899,  and  partake  of  beer  from  a  keg  be- 
neath one  end  of  a  shed.  Compensation,  or  at  least  contribu- 
tion, was  made  by  depositing  dimes  and  quarters,  according 
to  the  amount  consumed,  on  a  bunch  of  shingles.     The  de- 
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fendant,  with  Switzer  and  Bradshaw,  was  indicted  for  main- 
taining a  nuisance  in  so  using  the  portion  of  the  shed  men- 
tioned, and  was  awarded  a  separate  trial.  Notwithstanding 
his  denial,  the  evidence  fairly  puts  in  issue  his  participation 
in  dealing  out  the  beer  at  that  place,  and  in  the  collection  of 
money  from  those  who  drank  of  it.  One  Jennings  testified 
to  the  gathering  of  people  at  the  shed,  the  collection  of 
money  for  beer  by  defendant,  and  to  seeing  him  take  a  k^ 
of  beer  in  that  direction.  On  cross-examination  it  was  made 
to  appear  that  he  was  "one  of  the  parties  who  employed  as- 
sistant counsel  in  this  case  and  in  all  other  cases  up  there." 
Thereupon  he  wafi  asked  by  the  state,  "Your  town  of  Grand- 
river  has  been  overrun  with  lawlessness  and  liquor  selling 
for  the  last  two  years,  has  it  not  ? "  and,  over  defendant's 
objection,  answered,  "It  has."  The  state  undertakes  to  jus- 
tify this  ruling  on  the  ground  that  the  answer  tended  to  re- 
fute the  charge  of  zeal  or  bias  on  the  part  of  the  witness 
which  might  otherwise  be  inferred  from  participation  in  the 
procurement  of  aid  to  the  county  attorney.  Possibly  the 
circimistances  of  that  employment  might  have  been  shown, 
but  nothing  of  the  kind  was  attempted.  Eather  the  condi- 
tion of  the  community  for  two  years  prior  to  the  trial  was 
declared  such  as  to  strongly  appeal  to  the  jurors  for  relief 
from  a  reign  of  vice  and  crime.  If  they  believed  the  situ- 
ation as  stated,  the  tendency  was,  as  is  usual  in  such  cases, 
to  resolve  doubts  in  favor  of  punishment,  that  lawlessness 
might  not  profit  from  the  escape  of  the  accused.  The  evi- 
dence was  relevant  to  no  issue  to  be  tried,  and  ought  not  to 
have  been  received.  See  State  v.  Sterrett,  71  Iowa,  386. — 
Reversed  and  eemanded. 
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Mary  V.  Bowers  and  Clara  Barse,  Appellants,  v.  J.  A. 
Bradley  and  D.  C.  Bradley,  Executors  of  Wm.  Brad- 
ley, Deceased,  and  the  Interstate  Supply  Co. 

Conversion:  evidence  of  depreciation:  Nominal  damages.  In  an 
action  to  recover  damages  for  the  alleged  wrongful  conver- 
sion of  corporate  property,  which  was  returned  to  the  cor< 
poration,  it  Is  not  error  to  sustain  defendant's  motion  for  the 
allowance  of  only  nominal  damages,  on  the  ground  that  there 
was  no  evidence  of  any  depreciation  in  the  value  of  the 
property,  where  the  only  evidence  as  to  its  value  when  re- 
turned was  that  of  a  purchaser  at  a  foreclosure  sale,  who 
stated  that  he  paid  a  certain  sum,  "the  amount  of  claims  and 
interest,"  hut  did  not  state  for  what  amount  it  was  sold. 

Appeal  from  Appanoose  District  Court. — Hon.  F.  W.  Eich- 

ELBERGER,  JudgC. 

Friday,  December  21,  1900. 

• 

Plaintiffs,  owners  of  the  minority  of  the  shares  of 
capital  stock  in  the  defendant  corporation,  the  Interstate  Sup- 
ply Company,  bring  this  action  against  the  defendants,  the 
executors,  owners  of  the  majority  of  said  stock,  to  recover 
damages  for  the  alleged  wrongful  conversion  of  the  property 
of  said  corporation.  A  jury  being  waived,  the  case  was  tried 
to  the  court ;  and,  at  the  close  of  the  evidence  for  the  plain- 
tiffs, defendants'  motion  that  the  plaintiffs  be  allowed  nomi- 
nal damages  only  was  sustained,  and  judgment  rendered  iu 
favor  of  the  plaintiffs  for  five  dollars.  Plaintiffs  appeal. — 
Affirmed. 

Vermillion  &  Valentine  for  appellants. 

Mahry  &  Payne  for  appellees. 

Given,  J. — I.  The  material  facts  are  these:  The  de- 
fendant company  was  incorporated  by  M.  W.  Bowers,  H.  D. 
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Brown,  and  J.  S.  Wheeler,  with  a  paid-up  capital  stock  of 
$6,000,  one-half  of  which  was  owned  by  Bowers,  and  the 
other  half  by  Brown  and  Wheeler.  The  corporation  engaged 
in  general  merchandising  at  Mystic,  Iowa,  and  continued 
therein  until  July  8,  1895,  at  which  time  its  stock  of  mer- 
chandise was  worth  over  $6,000.  Por  some  time  prior  to 
July  8,  1895,  Bowers  and  Brown  were  engaged,  as  a  co-partr 
nership,  in  mining  and  selling  coal  at  Mystic,  and  had 
become  indebted  to  Bradley's  Bank  of  Mystic,  owned  and 
operated  by  William  Bradley,  now  deceased.  On  July  8, 
1895,  William  Bradley  brought  suit  aided  by  attachment, 
against  the  firm  of  Brown  &  Bowers,  and  caused  the  writ  of 
attachment  to  be  levied  on  the  stock  of  merchandise  belonging 
to  the  corporation,  and  upon  the  shares  of  stock  held  by 
Brown  and  by  Bowers.  William  Bradley  acquired  a  lien 
against  the  stock  held  by  Wheeler,  and,  by  sale,  under  special 
execution  in  said  attachment  suit,  became  the  owner  of  the 
shares  of  Brown  and  of  Wheeler,  and  15  shares  held  by 
Bowers,  making  45  shares.  Of  the  remaining  15  shares  is- 
sued by  Bowers,  10  belonged  to  the  plaintiff  Mary  V.  Bowers, 
and  5  to  the  plaintiff  Clara  Barse.  Immediately  after 
the  levy  of  the  attachment  the  corporation  notified  the 
sheriff  of  its  ownership  of  the  merchandise,  and  thereupon 
William  Bradley  and  another  creditor  of  Brown  &  Bowers, 
without  notice  to  Brown  &  Bowers  or  to  the  corporation, 
procured  the  appointment  of  a  receiver  to  take  charge  of  the 
attached  merchandise,  which  he  did.  The  corporation  was 
indebted  in  the  sum  of  about  $1,000  to  different  parties,  and 
these  claims  William  Bradley  purchased  and  held  against 
the  corporation.  After  acquiring  the  45  shares  and  said 
claims,  William  Bradley  died,  and  the  defendants  were  ap- 
pointed executors  of  his  will.  Said  executors  and  A.  T. 
Bradley,  being  legatees  under  the  will,  at  the  meeting  of  the 
stockholders  of  the  corporation  in  July,  1896,  elected  them- 
selves to  the  various  oflSces  of  the  corporation,  and  thereafter 
released  the  attachment  of  the  goods,  and  they  were  turned 
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over  by  the  receiver  to  the  corporation.  Shortly  thereafter 
these  officers  of  the  corporation  executed  a  chattel  mortgage 
on  the  goods  to  secure  a  loan  of  $1,000  for  30  days,  with 
which  the  claims  against  the  corporation  purchased  by  Mr. 
Bradley  were  paid  to  his  estate.  After  30  days  this  mort- 
gage was  foreclosed,  and  the  goods  sold  to  D.  C.  Bradley. 

II.     Three  reasons  are  set  out  for  defendants'  motion, 
namely :  First,  that  the  goods  were  received  by  the  corpora- 
tion from  the  receiver  as  its  property,  and  there  is  no  evi- 
dence that  there  was  any  deterioration  of  the  value  of  the 
goods,  and  therefore  no  evidence  that  the  plaintiffs  or  the 
corporation  sustained  any  actual  damage  by  reason  of  the 
detention  of  the  property;  second,  that  there  is  no  evidence 
that  plaintiffs  are  the  owners  of  any  of  said  shares  of  stock ; 
and,  third,  that  there  is  no  allegation  or  evidence  of  malice 
in  suing  out  and  levying  said  attachment    As  to  the  second 
and  third  reasons,  we  have  only  to  say  that  they  are  not  well 
founded.     The  plaintiffs  own  shares  of  stock  as  claimed, 
and  while,  because  of   non-residence,   there  was  probable 
cause  for  suing  out  the  attachment  against  Brown  &  Bowers, 
there  was  no  cause  whatever  for  seizing  the  property  of  the 
corporation  under  it.     The  real  contention  is  whether,  in 
view  of  the  fact  that  the  goods  were  returned  to  and  re- 
ceived by  the  corporation,  the  plaintiffs  were  damaged  by 
their  seizure  and  detention.    If  the  goods  were  of  equal  value 
when  returned  as  when  taken,  the  plaintiffs  were  not  dam- 
aged.    The  evidence  relied  upon  as  showing  depreciation 
in  value  is  the  price  for  which  the  goods  were  sold  at  the 
foreclosure  sale.     It   is  assumed  that  they  were  sold  for 
$1,036 — an  amount  mush  less  than  their  value  when  seized. 
Concede  that  this  kind  of  evidence  is  competent  to  show  the 
value  of  the  goods  when  returned ;  yet  we  think  it  fails  to 
do  so  in  this  case.    The  only  evidence  on  this  subject  is  that 
of  D.  C.  Bradley.    He  says  all  the  property  of  the  corpora- 
tion was  sold,  and  that  he  paid  $1,036,  "the  amount  of  the 
claims  and  interest,^^  but  he  does  not  say  for  what  amount  the 
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property  was  sold.  There  is  no  evidence  whatever  showing 
that  the  goods  were  less  valuable  when  returned  to  the  cor- 
poration than  when  taken  from  it,  and  therefore  there  was  no 
error  in  sustaining  defendants'  motion. — Affirmed. 


D.  M.  Osborne  &  Company,  Appellant,  v.  S.  H.  Metcalf^ 
Sheriff,  and  Benton  County  Savings  Bank. 

Pleading:     sitpticiency  op  petition:     Conversion,    Where  a  peti- 
tion  stated    that   a    sheriff,    pursuant   to    directions    from    a 
8    co-defendant  bank,  sold  goods  In  his  possession,  and  that  th* 
defendants  wrongfuly  converted  the  property,  such  averments 
sufficiently  stated  a  cause  of  action  against  the  bank. 

Amendment:       Coats,    Where  a  petition  sufficiently  stated  a  cause 

1  of  action,  the  filing  of  a  subsequent  amendment  thereto  would 

2  not  affect  the  costs  taxable  against  defendant 

Appeal:     depective  pleading:     Cbjection  "below.    Where  a  defend- 
ant went  to  trial  on  an  original  petition  without  objecting  to 

3  its  sufficiency,  it  waived  its .  right  to  claim  on  appeal  that  na 
cause  of  action  was  therein  set  out 

Appeal  from  Benton  District  Court, — Hon.  O.  W.  Burn- 
ham,  Judge. 

Saturday,  December  22,  1900. 

In  its  inception  this  was  an  action  in  replevin  without 
bond,  which  is  our  statutory  substitute  for  the  common-law 
action  of  detinue,  against  defendant  Metcalf  as  sheriff,  claim- 
ing  a   right  to   the    possession   of   certain   mowers. 
1  Afterwards  a  substituted  petition  was  filed,  counting 

in  trover  for  the  value  of  the  mowers,  and  making  the 
lionton  County  Savings  Bank  a  party  defendant  In  this 
pleading  plaintiff  claims  to  be  the  owner  of  the  mowers,  and 
alleges  that  they  were  levied  upon  by  defendant  sheriff  un- 
der a  writ  of  attachment  issued  in  an  action  wherein  the  Ben- 
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ton  County  Savings  Bank  was  plaintiff  and  the  firm  of  Mil- 
ler &  Sons  were  defendants;  that  notice  was  served  on  the 
sheriff  of  plaintiff's  ownership,  but  "notwithstanding  such 
notice  and  demand  for  the  release  of  said  property,  said  sher- 
iff proceeded  to  make  sale  of  said  property  pursuant  to  direc- 
tions from  his  co-defendant,  and  the  said  sheriff  and  his  co- 
defendant  wrongfully  and  unlawfully  converted  said  prop- 
<)rty  to  their  own  use."    Judgment  is  prayed  for  its  value. 
The  defendants,  answering,  admit  that  Metcalf  is  sheriff; 
that  the  bank  is  a  corporation ;  that  the  latter  brought  an  ac- 
tion in  attachment  against  Miller  &  Sons,  and  a  levy  under 
«aid  writ  was  made,  as  averred  by  plaintiff.     Every  other 
fact  charged  is  denied.   Upon  the  trial,  which  was  had  to  a 
jury,  plaintiff's  ownership  of  the  property,  and  its  sale  by 
the  sheriff,  under  a  stipulation  entered  into  between  the  bank 
and  G.  A.  Miller  &  Sons,  were  undisputedly  established.  But 
defendants  moved  for  an  instruction  to  the  jury  in  their 
favor  on  two  grounds:    (1)  As  to  defendant  Metcalf,  that 
plaintiff  had  not  given  notice  of  its  ownership  to  the  sheriff 
prior  to  beginning  the   action;    (2)    as   to  the   bank   that 
it  was  neither  alleged  nor  proven  that  it  directed  the  sale  of 
the  property  by  the  sheriff,  or  approved  thereafter  of  his  acts 
in  that  regard.  The  motion  was  sustained  as  to  Metcalf,  and 
a  verdict  directed  in  his  favor.    While  considering  the  other 
branch  of  the  motion,  the  court  suggested  to  plaintiff  that  it 
had  some  doubt  as  to  the  suflSciency  of  the  allegations  of  the 
petition  to  connect  the  bank  with  the  sale  of  the  property, 
and  stated  that  plaintiff  might  make  the  petition  more  spe- 
cific in  this  respect  by  amendment.  Thereupon  plaintiff  filed 
an  amendment,  saying  that  the  sale  by  the  sheriff  was  made 
"with  the  full  concurrence,  approval,  and  direction  of  the 
bank."  Defendant  bank  refused  to  plead  to  the  amendment. 
A  motion  was  then  made  by  plaintiff  tn  direct  a  verdict  in 
its  favor,  which  was  sustained^  and  under  the  court's  direc- 
'tion  a  verdict  was  returned  against  the  bank  for  the  value  of 
the  property.    Thereafter  defendant  filed  a  motion  to  tax  the 
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costs  in  the  action  to  plaintiff.  This  motion  was  amended 
to  ask  only  that  the  costs  of  the  trial  term  be  so  taxed,  and, 
as  amended,  it  was  sustained,  and  costs  amounting  to  some 
$56  were  taxed  against  plaintiff.  It  is  from  this  order  as  U> 
costs  that  plaintiff  appeals. — Reversed. 

Matt  Oaasch  and  C  Nichols, for  appellant. 

Tom  U.  Milner  for  appellees. 

Waterman,  J. — No  question  is  made  but  what  the 
proof  warranted  the  action  of  the  court  in  directing  a  verdict 
against  defendant  bank.     It  is  claimed,  however,  in  justifi- 
cation of  the  order  as  to  costs,  that  the  petition  did 

2  not  warrant  the  court  in  taking  the  case  from  the 
jury,  in  plaintiff's  favor,  until  the  amendment  was 

filed,  and  that  substantially  all  the  costs  so  taxed  had  been  in- 
curred before  such  amendment  was  made.  The  thought 
seems  to  be  that  the  substituted  petition  did  not  state  a  case 
against  the  bank.  We  need  not  follow  counsel  for  defendants 
in  the  line  of  argument  pursued  to  sustain  the  court's  ruling. 
We  are  convinced  that  the  substituted  petition  stated  the 
same   case   against  the  bank  as  was  made  by  the 

3  amendment.   The  averments  that  the  sheriff  sold  the 
goods  "pursuant  to  directions"  from  the  bark,  and 

that  the  two  defendants  wrongfully  converted  the  property, 
are  quite  suflScient  to  make  a  case  against  the  bank.  Just  what 
is  alleged  here  seems  to  have  been  what  was  proven,  and 
no  complaint  is  made  that  the  evidence  did  not  show  liability 
on  the  part  of  the  bank.  Indeed,  we  might  well  hold  that  by 
failure  to  attack  the  original  petition,  by  which  we  mean  the 
substituted  pleading,  and  going  to  trial  upon  it,  defendant 
bank  has  waived  its  right  to  claim  that  no  cause  of  action 
against  it  is  therein  set  out.  Benjamin  v.  Vrieth,  80 
Iowa,  149.  As  the  motion  to  direct  a  verdict  for  plaintiff 
might  well  have  been  sustained  before  the  last  amendment, 
the  filing  of  such  pleading  could  not  affect  the  costs,  which 
should  have  been  taxed  against  defendant  bank. — ^Rkvebsed. 
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Eliza  Hawk,  Appellant,  v.  Pbank  L.  Habbis. 

MInAm:     CONTRACT  TO  marbt:     Inducement  to  sexwa  intercourse,   'dig  f^ 
3    A  promise  by  a  minor  to  marry  might  form  an  indacement 
to  Bozual  intercourse,  though  both  parties  knew  it  could  not 
be  enforced. 

Attachment    of    pbopkbtt    befobe     appointment    or    quardian: 
Transfer  to  probate  court.    After  a  minor's  property  has  been 

1  legally  seized  under  an  attachment  in  an  action  against  him^ 
the   appointment  and   qualification   of   a   guardian  thereafter 

2  would  not  transfer  to  the  probate  court  jurisdiction  of  pro- 
ceedings to  enforce  the  judgment  obtained  against  him,  and 
remove  the  property  in  custody  of  the  law  court  by  virtue  of 
the  attachment  to  the  control  of  the  former,  and  prevent  exe- 
cution against  it> 

Appeal  from  Cass  District  Court. — ^Hon.   W.  R.   Qkeen^ 

Judge. 

Satuepay,  Decembee  22,  1900. 

Plaintiff's  petition  is  in  two  counts ;  the  first  claim- 
ing damages  for  the  breach  of  an  oral  contract  of  marriage, 
and  the  second  to  recover  damages  for  seduction.  Plaintiff  al- 
leged that  she  was  a  resident  of  Audubon  county,  and  the 
defendant,  "a  minor  between  the  ages  of  nineteen  and  twenty 
years,"  was  a  resident  of  Cass  county,  "until  he  absconded 
a  short  time  since."  For  cause  of  attachment  against  his 
property,  she  alleged  that  the  defendant  had  property  in 
Cass  county  subject  to  attachment,  and  that  he  had  ab- 
sconded. She  asked  for  the  appointment  of  a  guardian  ad 
litem,  for  an  attachment  against  the  defendant's 
1  property  and  for  judgment.    An  order  for  an  attach- 

ment was  made  and  an  attachment  issued  and  levied 
upon  lands  in  Cass  county  belonging  to  the  dofead*- 
ant.  The  defendant  answered,  denyinc:  generally;  and 
during  the  early  progress  of  the  trial,  on  application 
of   the   plaintiff,    suggesting  the  minority   of   the  dofond- 
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ant,  John  Hudspeth,  Esq.,  was  appointed  guardian  ad 
litem,  and  answered,  in  substance,  as  follows:  He 
adopted  the  answer  of  the  defendant,  and,  as  to  the  first 
count,  claimed  that  defendant,  being  a  minor,  was  incapa- 
ble of  entering  into  any  binding  contract  of  marriage.  For 
answer  to  both  counts  he  claimed  that  because  of  the  minor- 
ity of  the  defendant  the  action  should  be  abated.  On  the 
trial  the  court  withdrew  from  consideration  the  first  count, 
and  submitted  the  case  on  the  issues  joined  on  the  second. 
Verdict  was  rendered  in  favor  of  the  plaintiff  for  $2,650. 
Judgment  was  rendered  overruling  the  defendant's  motion 
for  a  new  trial,  sustaining  his  motion  to  dissolve  the  attach- 
ment and  in  favor  of  the  plaintiff  for  $2,650  and  costs — 
"execution  not  to  issue  therefor,  for  the  reason  that  the  de- 
fendant is  a  minor,  but  such  judgment  shall  be  enforced 
through  the  probate  court/'  Plaintiff  appeals  from  that  por- 
tion of  the  judgment  which  discharges  and  releases  the  at- 
tached property  and  denies  the  right  to  issue  execution  on 
said  judgment,  and  which  requires  the  plaintiff  to  obtain  sat- 
isfaction of  the  judgment  through  the  probate  court.  The 
defendant  also  appeals,  assigning  as  error  the  refusal  of  the 
court  to  give  an  instruction  asked.  While  the  jury  was  de- 
liberating on  this  case  a  guardian  was  duly  appointed  for  the 
defendant  and  his  property. — Reversed  on  plaintiff's  appeal^ 
and  affirmed  on  defendant's  appeal. 

H,  F.  Andrews  and  De  Lano  &  Meredith  for  plaintiff. 
John  Hudspeth  for  defendant. 

Given,  J. — No  question  is  made  on  this  appeal  as  to 
plaintiff's  right  to  bring  and  prosecute  this  action  as  she  did, 
nor  as  to  her  right  to  have  and  to  levy  the  attachment  as  was 
done.  Defendant  insists  that,  a  guardian  having  been  ap- 
pointed and  qualified  to  take  charge  of  the  defend- 
3  ant's  property,  this  judgment,  can  only  be  enforced 

through  the  probate  court.     Plaintiff  contends  that 
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her  action  being  properly  brought  and  prosecuted,  and  the 
attachment  rightfully  issued  and  levied  before  a  guardian 
was  appointed,  and  when  the  property  was  not  in  the  cus- 
tody of  the  probate  court,  it  came  into  the  custody  of  the  law 
<30urt  by  virtue  of  the  attachment  and  levy,  and,  being  thus 
in  its  custody,  it  has  full  control  over  it  for  the  satisfaction 
of  the  judgment,  and  any  right  of  the  probate  court  through 
its  guardian  to  control  the  same  is  subordinate  to  the  cus- 
tody of  the  law  court,  and  that  for  these  reasons  the  plain- 
tiff is  entitled  to  the  benefits  of  her  attachment  and  to  execu- 
tion. This  case  must  not  be  confounded  with  those  wherein 
the  property  was  in  custodia  legis  at  the  time  the  attachment 
on  execution  was  issued.  When  the  property  was  attached 
it  was  not  in  custodia  legis,  but  became  so  by  the  levy  of 
the  attachment.  No  question  is  made  but  that  the  plairtiff 
would  have  been  entitled  to  execution  for  the  sale  of  the  at- 
tached property  were  it  not  for  the  appointment  of  the  guard- 
ian. Any  control  that  the  probate  court  acquired  over  this 
property  through  its  guardian  was  certainly  subject  to  the 
•existing  conditions,  and  we  have  seen  that  one  of  the  condi- 
tions was  that  the  property  was  in  custody  of  the  law 
court,  with  full  power  to  apply  it  to  the  satisfaction  of  its 
judgment.  Defendant  argues  that  if  his  estate'  were  in- 
solvent, and  this  property  allowed  to  be  sold  on  execution, 
there  could  not  be  a  pro  rata  distribution  to  creditors,  as 
provided  in  section  3227  of  the  Code,  and  that  the  plaintiff 
in  such  case  would  have  an  advantage  over  other  creditors. 
There  is  neither  allegation  nor  proof  that  his  estate  is  ins'>l- 
vent,  but  if  there  were,  and  plaintiff  has  gained  a  priority 
over  other  creditors  by  virtue  of  her  attachment,  the  other 
<3reditors  would  not  be  entitled  to  a  pro  rata  distribution. 
The  defendant  cites  no  authority,  nor  do  we  find  any,  in 
support  of  his  contention  that  because  of  the  appointment 
of  the  guardian  the  plaintiff  must  look  to  the  probate  court 
for  the  enforcement  of  her  judgment.  It  is  said  that  the 
learned  district  judge  based  his  conclusions  upon  Coffin  v. 
Vol.  112  Iowa— 35. 
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Eisiminger,  Y5  Iowa,  30;  Shaffner  v.  Briggs,  36  Ind.  55 
(10  AnL  Rep.  1)  ;  Allen  v.  Von  Rosenberg,  Tex.  Sup.  (16  S. 
W.  Rep.  1096).  As  we  view  those  cases  they  do  not  support 
the  conclusion.  In  Allen  v.  Von  Rosenberg  the  will  provided 
that  the  executrix  should  act  independently  of  the  probate 
court,  and  this  she  attempted  to  do  in  disposing  of  real 
estate;  and  it  was  held  that  the  minor,  having  title  to  the 
land,  was  not  thereby  estopped  from  disputing  the  validity 
pf  a  decree  affirming  the  action  of  the  executrix.    In  Shaff- 
ner V.  Briggs  the  court  on  the  fifteenth  day  of  Februaiy,, 
1868,  upon  the  petition  of  the  guardian,  ordered  the  sale  of 
the   lands   of   the   minor.     After   this   order,    and   before 
sale,    judgment    was    rendered    against    the    minor,    and 
the  land   was  sold  at  sheriff's  sale  under  the  judgment 
Seventeen    days    later    Briggs    purchased    the    land    from 
the  guardian.     It   was   held   that   the   title   to   the   prop- 
erty was  in  the  purchaser  at  the  execution  sale ;  that  the  order 
for  the  sale  of  the  land  did  not  operate  in  praesenti,  and  con- 
vert the  land  into,  assets  in  the  hands  of  the  guardian,  so  as 
to  prevent  the  judgment  from  operating  as  a  lien  on  the 
land,  and  that  the  title  of  the  purchaser  at  guardian's  sale 
did  not  relate  back  to  the  order  of  sale,  so  as  to  prevent  any 
intervening  levies  or  rights  being  acquired;  and  that  the 
lands  of  the  infant  may  be  sold  on  execution  against  him. 
In  Coffin  V.  Eisiminger  the  guardianship  existed  at  the  time 
the  action  was  brought  and  attachment  issued,  wherefore 
whatever  belonged  to  the  estate  was  in  custody  of  the  probate 
court.     The  guardian  was  garnished  under  the  attachment, 
and  it  was  under  these  circumstances  that  we  held  that  it  was 
proper  for  the  judgment  creditor  to  apply  to  the  probate 
court  for  an  order  commanding  the  guardian  to  pay  the  judg- 
ment   We  said :    "It  was  the  duty  of  the  guardian  to  pay 
the  judgment   under   the  direction  of  the   probate  court 
B[e   failed   to   pay   the   judgment,    and   neglected   to   ask 
the    instruction    of    the    probate    court    in  regard    to    it 
Under    these    facts    it    was    proper    for    the    plaintiff   to 
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obtain  an  order  to  compel  the  guardian  to  perform 
his  duty.  It  may  be  that  this  was  not  necessary,  and 
tJiat  ample  relief  might  have  been  obtained  by  other 
means;  but  we  regard  it  as  one  of  the  methods  authorized 
by  law  for  the  collection  of  the  judgment,  and  the  record 
fails  to  disclose  any  fact  which  makes  it  improper  in  this 
case."  A  marked  distinction  between  that  case  and  this  is 
that  the  matter  sought  to  be  subjected  to  the  payment  of  the 
judgment  was  in  the  custody  of  the  probate  court  utnder  the 
existing  guardianship.  We  are  of  the  opinion  that  the  court 
erred  in  dissolving  the  attachment  and  releasing  the  attached 
property,  and  in  ordering  that  execution  should  not  issue  on 
the  judgment,  and  that  the  judgment  should  be  enforced 
through  the  probate  court. 

II.     The  question  presented  on  defendant's  appeal  is 
this:  He  asked  an  instruction  as  follows,  which  was  refused : 
"If  you  find  that  at  the  time  plaintiff  claims  that  defendant 
promised  to  marry  her  he  was  a  minor,  and  she  knew 
3  that  fact  at  the  time,  she  could  not,  in  law,  claim 

that  such  promise,  if  any,  induced  her  to  have  sexual 
intercourse  with  defendant,  if  such  an  act  or  acts  occurred, 
because  a  minor  is,  in  law,  incapable  of  entering  into  any 
binding  marriage  contract.  (To  the  refusal  to  give  which, 
defendant,  at  the  time,  excepted.)"  The  first  count  of  the 
petition,  claiming  damages  for  a  breach  of  marriage 
contract,  was  withdrawn  from  the  consideration  of  the  jury 
for  the  reason  that  because  of  defendant's  minority  he  was 
incapable  of  making  such  a  contract,  so  as  to  be  bound  there- 
by, and  therefore  the  defendant  contends  that  evidence  of  the 
promise  of  marriage  was  not  competent  as  showing  an  in- 
ducement to  sexual  intercourse.  Surely  such  a  promise 
might  form  an  inducement,  even  though  both  parties  knew 
that  it  could  not  be  enforced.  There  was  no  error  in  refusing 
the  instruction.  Our  conclusion  is  that  the  judgment  of  the 
district  court  must  be  reveesed  on  plaintiff's  appeal,  an<l 
APFiBMED  on  defendant's  appeal. 
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J.  W.  TiroRNE  V.  J.  Cii.\rp:LLE  Clark,  Appellant 

Warranty  to  Defend  Title:  Warrantor  not  hound  to  defend  titl6 
good  in  fact.  A  purchaser  of  lands  under  a  warranty  deed 
brought  an  action  to  quiet  title  against  the  heirs  of  a  widow 
of  a  former  owner,  and  called  on  his  vendor  to  defend.  The 
vendor  did  not  respoLd.  The  land  was  the  homestead  of  the 
former  owner,  and,  after  his  death,  his  widow  continued  to 
occupy  it  during  her  life,  thus  electing  to  take  the  homestead 
right  instead  of  the  dower.  The  vendor's  title  came  through 
the  former  owner's  children.  The  purchaser  obtained  a  de- 
cree, and  sued  his  vendor  to  recover  the  costs  of  the  suit 
Held,  that  the  fact  that  the  widow's  forfeiture  of  her  dower 
right  did  not  appear  of  record,  and  that  her  heirs  were  there- 
fore apparent  owners  of  an  interest  in  the  land,  did  not  com- 
pel the  vendor  to  defend  purchaser's  title,  or  make  him  re- 
sponsible for  the  co&t£  of  such  defense,  since  his  covenant 
of  warranty  was  only  against  hostile  titles,  in  fact  superior 
to  the  purchaser's,  and  not  groundless  claims. 

Appeal  from  Warren  District  Court. — Hon.  A.  W.  Wilkin- 
son, Judge. 

Saturday,  December  22,  1900. 

Plaintiff  purchased  of  defendant  a  certain  40  acres 
of  land  in  Warren  county,  receiving  a  warranty  deed  there- 
for.   Said  deed  contained  the  usual  covenants  that  defendant 
liad  a  good  and  perfect  title ;  that  he  had  good  right  and  law- 
ful authority  to  sell  and  convey  the  premises,  which  were 
free  and  clear  of  all  incumbrances ;  and  that  he  would  war- 
rant and  defend  the  same  against  the  lawful  claims  of  all 
])ersons  whomsoever.     One  Johii  S.  Davis  had  owned  this 
land  prior  to  defendant.     He  died  while  title  was  in  him, 
leaving  a  widow  and  several   children.     Defendant's  title 
came  through  deeds  from  these  children,  but  he  never  ob- 
tained any  conveyance  from  the  widow.   John  S.  Davis  died 
intestate  in  the  year  1864.    Ilis  widow  died  in  1881,  leaving, 


Dec.  1900]  Thoene  v.  Clark.  549 

so  far  as  the  records  disclosed,  her  dower  interest  to  vest  in 
her  heirs.  After  plaintiff  obtained  title,  he  brought  an  ac- 
tion against  these  heirs  to  quiet  his  title.  They  made  a  de- 
fense, but  plaintiff  was  successful.  After  the  action  to  quiet 
the  title  was  b^un,  and  claim  of  title  had  been  interposed 
by  defendants,  plaintiff  served  his  grantor  with  notice  to 
come  in  and  defend.  No  response  was  made  to  this  notice  by 
Clark.  The  present  action  is  to  recover  the  costs  and  ex- 
penses of  prosecuting  that  suit  to  a  favorable  decree. 
Plaintiff  had  judgment  a^d  defendant  appeals. — Reversed, 

0.  C.  Brown  and  L.  L.  Delano  for  appellant. 

Ed.  T.  Hatfield  for  appellee. 

Watebman,  J. — There  is  a  dispute  between  the  parties 
as  to  whether  this  case  was  tried  below  as  an  equitable  or  law 
action.  It  is  purely  a  law  issue,  and  appellee  insists  it  was 
so  tried.  Without  deciding  the  point,  we  shall  assume  the 
position  taken  by  appellee  on  this  matter  to  be  correct,  and 
will  consider  only  the  exception  taken  to  the  judgment.  It 
is  conceded  that  this  land  was  the  homesteal  of  John  S. 
Davis,  and  that  after  his  death,  and  down  to  the  time  of  her 
decease,  his  widow  continued  to  occupy  it,  taking  no  steps 
to  have  her  dower  interest  set  apart  Nor  is  there  any  dis- 
pute but  that  under  the  rule  established  by  decisions  of  this 
court,  this  occupancy  amounted  to  an  election  by  the  widow 
to  take  a  homestead  right,  and  by  this  election  she  lost  her 
dower  interest,  so  that  on  her  death  she  had  no  estate  in  this 
land  which  descended  to  her  heirs.  It  was  upon  this  groimd 
tliat  plaintiff  succeeded  in  his  action  to  quiet  title.  It  is 
insisted,  however,  on  plaintiff's  part,  that  the  evidence  of  the 
fact  that  the  widow  of  John  S.  Davis  had  forfeited  her  dower 
right  did  not  appear  of  record,  but  had  to  be  obtained  out- 
side; that  the  defendants  in  the  action  to  quiet  title  were  tht^ 
apparent  owners  of  an  interest  in  the  land,  and  he  had  ii 
right,  at  his  grantor^s  expense  to  remove  the  cloud.  This 
presents  the  question  whether  a  covenant  o^  warranty  runs 
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against  appearances,  or  only  against  substantial  defects. 
In  1  Jones,  Keal  Property,  section  893,  it  is  said :  '^Neither 
the  covenant  for  quiet  enjoyment,  nor  that  of  warranty,  pro- 
tects the  grantee  against  adverse  claims  or  suits  for  which 
grantor  is  not  responsible,  but  only  against  claims  and  suits 
based  on  a  legal  foundation."  Again,  the  same  author,  in 
section  985,  says:  "If  the  suit  by  an  adverse  claimant  is 
groundless,  and  results  in  favor  of  the  title  warranted,  the 
purchaser  is  not  entitled  to  costs  and  expenses  incurred  in 
defending  the  suit.  The  grantor  does  not  warrant  that  no 
one  shall  make  a  claim  of  adverse  title,  but  only  that  no  one 
shall  make  a  claim  which  shall  be  adjudged  valid  and  para- 
mount to  the  title  conveyed  by  his  deed.'^  In  this  connection 
we  may  call  attention  to  the  fact  that  the  warranty  we  are 
considering  was  against  the  ^^awful  claims  of  all  persons 
whomsoever,"  althorugh  this,  perhaps,  is  the  legal  eflFect  of 
any  general  warranty  under  the  Code.  While  an  actual 
ouster  is  not  necessary,  in  this  state,  before  an  action  may  be. 
brought  for  breach  of  warranty,  yet  the  hostile  title  asserted 
must  be  in  fact  superior.  Bank  v.  Hooper,  77  Iowa,  435; 
Eversole  v.  Early,  80  Iowa,  601.  If  the  outstanding  record 
title  is  wholly  invalid,  it  will  not  amount  to  a  constructive 
ouster,  so  as  to  give  a  right  of  action  to  the  grantee.  Semple 
V.  Wliarton,  68  Wis.  626  (32  N.  W.  Rep.  690).  PlaintifiF 
relies  principally  for  support  in  his  position  upon  two  cases 
from  this  court:  Yokum  v.  Thomas,  15  Iowa,  67,  and  Meser- 
vey  V.  Snell,  94  Iowa,  222.  In  both  of  these  cases  the  hostile 
title  was  based  upon  a  patent  from  the  government,  and,  al- 
though without  equity,  it  would  have  prevailed  in  a  court 
of  law.  In  the  last-mentioned  of  these  cases,  the  general 
rule  is  stated  that  a  covenant  of  warranty  does  not  protect 
against  every  unfounded  adverse  claim,  and  authorities  are 
cited  in  support  of  the  proposition.  The  court,  through  Eob- 
inson,  J.,  then  proceeds  as  follows:  "This  case  and  the 
Yokum  Case  are  peculiar,  and  distinguishable  from  most 
others  by  the  fact  that  the  general  government,  the  source 
from   which   title   emanated,   with  power   in  the   first   in- 
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stance  to  determine  its  grantees,  had  apparently  set  aside 
all  acts  and  proceedings  by  which  the  first  title  was  created, 
and  had  issued  muniments  of  title  to  another  grantee."  So, 
too,  upon  similar  principles,  the  same  exception  is  noted  in 
Jones,  Ileal  Property,  section  913.  It  is  manifest  the  cases 
upon  which  plaintiff  relies  lay  down,  not  a  rule,  but  an  ex- 
ception to  a  rule,  and  that  the  case  at  bar  does  not  come 
within  it 

A  number  of  other  matters  are  discussed  by  counsel  for 
appellant,  but,  as  what  we  have  said  disposes  of  the  case, 
we  shall  not  further  notice  them. — ^Reversed. 


Charles   D.    Matteson,   Administrator,    v.    Willam    H.      1I12  SgJl 

'  116    W9] 

Dent,  Receiver,  Appellant. 

Pledges  with  Notice:  pledge   bt   cbeditob:       Rights   of   owner. 

Where  a  debtor  pledges  bonds  to  his  creditor  to  secure  certain 

1  indebtedness  under  a  contract  which  authorizes  the  creditor 
to  repledge  the  bonds  for  the  purpose  of  floatins:  the  secured 

2  notes  or  renewals  thereof,  and  the  creditor  pledges  the  bonds 
for  his  own  benefit,  the  debtor,  on  paying  the  secured  notes, 
may  recover  the  bonds  from  the  second  pledgee,  since  such 
pledgee   is  chargeable  with   notice   of  the   limitation   on   the  . 
creditor's  authority. 

Voluntary  Payment:  subbogation.  Where  a  stranger  who  is  un- 
der no  legal  obligation  to  pay  a  note,  does  so  at  the  request 
of  an  endorser  thereon,  but  without  the  reauest  of  the  maker; 

3  and  the  Indorser  afterwards  fraudulently  procures  possession 
of  the  note,  and  collects  the  amount  due  from  the  maker,  the 
stranger  will  not  be  subrogated  to  the  rights  of  the  original 
payee,  he  being  a  mere  volunteer. 

Appeal  from  Winneshiek  District  Court. — Hons.  L,  E.  Fel- 
lows and  A.  N.  Hobson,  Judges. 

Satubday,  December  22,  1900. 

Plaintiff  is  administrator  in  this  state  of  the  estate 
of  one  L.  W.  Matteson,  deceased,  late  of  St.  Paul,  Minn., 
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and  defendant  is  receiver  of  the  First  National  Bank  of  De- 
corah.  This  action  was  in  replevin  to  recover  possession  of 
16  bonds  of  the  Iowa  &  Minnesota  Investment  Company, 
each  of  said  bonds  being  of  the  face  value  of  $500.  There 
was  a  denial  of  plaintiff's  right  to  recover  as  to  12  of  the 
bonds,  and  an  equitable  defense  interposed  against  his  claim 
to  the  remaining  4.  The  law  and  equity  branches  of  the 
action  were  separately  tried;  the  former  before  Fellows,  J., 
and  the  latter  by  Hobson,  J.  In  both  actions  judgment  went 
in  favor  of  plaintiff,  there  being  a  directed  verdict  on  his 
motion  in  the  law  case.  Both  proceedings  are  submitted  here 
on  one  record,  defendant  being  appellant. — Affirmed. 

Dan  Shea  for  appellant. 

U.  T.  &  C.  W.  Reed  for  appellee. 

Waterman,  J. — S.  W.  Matteson,  James  H.  Easton, 
who  was  president  of  the  First  National  Bank  of  Decorah 
up  to  the  time  of  its  going  into  the  receiver's  hands,  and  cer- 
tain associates,  jointly  purchased  a  tract  of  land  near  the 
city  of  Duluth,  Minn.,  known  as  "Longview  Addition"  to 
that  city.  For  a  part  of  the  purchase  price  said  Matteson 
made  his  note  to  Easton  for  the  aggregate  amount  of  $37,600. 
'  Later  the  persons  so  interested  in  this  real  estate,  incorpo- 
rated as  the  Iowa  &  Minnesota  Investment  Company,  and 
the  real  estate  was  conveyed  to  such  company,  which  paid 
therefor  by  issuing  $60,000  of  its  bonds,  secured  by  a  trust 
deed  on  the  land.  The  capital  stock  of  the  investment  com- 
pany was  $100,000.  Matteson  and  Easton  each  had  a  one- 
fourth  interest  in  said  investment  company,  and  so  were 
entitled  each  to  $25,000  of  the  stock  and  $15,000  of  its 
bonds.  Thirteen  thousand  dollars  of  the  bonds  allotted  to 
Matteson  were  issued  and  transferred  to  Easton,  the  remain- 
der being  held  by  the  compmny  as  part  of  a  reserve.  After 
these  transactions,  and  on  May  15,  1894,  Matteson  and  Eas- 
ton entered  into  an  agreement  in  writing,  which,  after  re- 
fitinj:  the  oriffinal  indebtedness  of  the  former  to  the  latter 
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of  $37,600  on  account  of  the  purchase  of  said  land,  and  for 
which  Matteson's  notes  were  outstanding,  concludes  as  fol- 
lows: 

"Now,  this  memorandum  witnesseth  that  there  has  been 
a  full  and  complete  settlement  and  accounting  of  all  the  deal- 
ings between  said  Matteson  and  said  Easton  on  account  of 
the  purchase  and  sale  of  aforesaid  Longview  addition 
1  to  the  Iowa  and  Minnesota  Investment  Company  of 

Decorah,  Iowa,  and  that  there  is  now  due  the  said 
Easton  from  the  said  Matteson  the  said  sum  of  sixteen  thou- 
sand six  hundred  and  ten  and  75-100  ($16,610.75)  dollars, 
as  aforesaid,  which  said  S.  W.  Matteson  hereby  promises  and 
agrees  to  pay  to  the  said  Easton,  with  eight  (8)  per  cent^ 
semi-annual  interest  both  before  and  after  due  and  until  fullv 
paid;  for  the  security  of  the  payment  of  which  the  said 
Matteson  has  duly  transferred  to  said  Easton  thirteen  thou 
sand  ($13,000)  dollars  in  the  5-10  bonds  of  said  investment 
company,  and  twenty-five  thousand  ($25,000)  dollars  in  the 
stockholders'  shares  of  said  investment  company,  which  he, 
the  said  Easton,  is  hereby  duly  authorized  to  rehypothecato- 
for  the  purpose  of  floating  the  notes  of  said  Matteson,  herein 
scheduled,  and  any  renewals  thereof.  Now,  therefore,  it  is 
hereby  agreed  and  understood  that  said  Matteson's  indebted- 
ness to  said  Easton  is  expressed  in  the  within  schedule  and 
described  notes,  and  that  he  shall  pay  his  pro  rata  share  of  the 
same  at  his  own  cost  and  expense,  as  they  become  due,  in  the 
proportion  which  sixteen  thousand  six  hundred  ten  and 
75-100  ($16,610.75)  dollars  bears  to  the  aforesaid  sum  of 
thirty-seven  thousand  six  hundred  ($37,600)  dollars,  and 
that  said  Easton  shall  pay  and  discharge  the  remainder  there- 
of at  his  own  costs  and  expense,  and  that  this  agreement 
shall  be  equally  applicable  to  any  renewals  or  extensions  of 
the  time  for  payment  of  the  notes  herein  listed ;  but,  if  said 
Matteson  shall  fail  to  pay  his  notes  as  they  become  due,  as 
aforesaid,  and  the  said  Easton  shall  pay  and  discharge,  or 
cause  them  to  be  paid,  on  account  of  his  liability  thereon  as 
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indorser  or  otherwise,  then  the  said  Matteson  will  forthwith 
reimburse  said  Easton,  and  he  (the  said  Matteson)  herebj 
promises  and  agrees  with  said  Easton  to  fully  reimburse 
him,  and  to  pay  him  the  amount  which  may  be  found  on  ac- 
counting to  be  justly  due  said  Easton,  in  accordance  with  the 
foregoing  contract  and  agreement.  On  full  payment  of  all 
of  the  indebtedness  to  said  Easton  as  hereinbefore  stated,  to- 
wit,' sixteen  thousand  six  hundred  ten  and  75-100  ($16,- 
010.75)  dollars,  and  eight  (8)  per  cent  semi-annual  interest, 
as  due  said  Easton,  with  interest  as  aforesaid,  the  said  Eas- 
ton shall  return  the  aforesaid  stocks  and  bonds  deposited 
with  him  as  collateral  security  by  said  Matteson,  as  also  all 
notes  herein  mentioned,  duly  canceled,  and  any  renewals 
thereof. 

"Schedule  of  notes  executed  by  S.  W.  Matteson,  by 
whom  held,  date,  when  due,  rate  of  interest  which  same  bear, 
referred  to  in  the  foregoing  agreement: 


BY  WHOM  HELD. 


AMOUNT. 


DATE. 


DUB. 


IlfTBRIST. 


(1)  Second    National 
Bank,  Freeport,  III... 

(2)  Second  National 
Bank,  Freeport,  111.. 

(3)  First  National  Bank, 
Decorah,  Iowa 

(4)  First  National  Bank, 
New  Hampton,  Iowa .. 

(5)  First  National  Bank, 
New  Ham nton, Iowa  .. 

(6;  First  National  Bank, 
Decorah,  Iowa 

(7)  F.  8    Easton,  Low- 
vil»e,  N.  Y 

(8)  F.  S.  Easton,  Low- 
ville,  N.  Y 

(9)  First  National  Bank, 
Monroe,  Wis  

(10)  First  Nntional  Bank, 
Monroe.  Wis 

(11)  Winneshiek  Co  Bk, 
Decorah.  Iowa 

(12)  First  National  Bank, 
Decorah,  Iowa 

(13)  First  National  Bank. 
Decorah,  Iowa  


$2,000 
2,000 
3,000 
2,000 
3,000 
3,530 
2,500 
2,500 
5,000 
5,000 
1,800 
3,500 
1,C00 


Total $37,600 


May  15 
1894. 
May  15 
1894. 
Jan.  11 

1894. 
Ma\  15 

1894. 
May  15 

1894. 
Feb.  20 

1894. 
Feb.  27 

1894. 
Feb.  27 

1894. 
Mch.  22 

1894. 
Mch    22 

1894. 
Mch.  27 

1894. 
Mch.  24 

1894. 
Mch.  27 

1894. 


Nov.  15. 

1894. 
Jan.  15, 

1895. 
July  11, 

lh94. 
Kov.  1$, 

1894. 
Jan.  15, 

1894. 
June  20, 

1894. 
June  27, 

1894. 
June  27, 

1894. 
Sept  22, 

1894. 
Sept  22, 

1894. 
Sept.  27, 

1894. 
Aujjr.  24, 

1894. 
Sept.  27, 

1894. 


7  per  cen 

7  per  cen 

8  per  cen 
7  per  cen 

7  per  cen 

8  per  cen 
8  per  cen 
8  per  cen 
8  per  cen 
8  per  cen 
8  per  cen 
8  per  cen 
8  per  cen 
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"In  testimony  whereof,  witness  the  hand  and  seal  of  the 
parties  hereto  on  this  eighteenth  day  of  May,  A.  D.  1894, 
intending  mutually  to  bind  our  heirs,  executors,  administra- 
tor, and  assigns  to  all  of  the  foregoing  agreements.  James 
H.  Easton.  [Seal.]     S.  W.  Matteson.  [Seal.]" 

For  convenience  we  have  affixed  numbers  to  the  different 
notes  scheduled.  It  will  be  observed  by  this  agreement, 
which  is  not  in  any  way  disputed  here,  the  amount  of  Mat- 
teson's  indebtedness  is  fixed  at  $16,610.75,  and  the  remain- 
der of  the  $37,600  was  assumed  by  Easton;  that  Matteson 
transferred  to  Easton  $13,000  in  bonds  and  $25^000  in  stock 
to  secure  the  former's  notes  for  the  amount  of  the  indebted- 
ness which  he  was  to  pay.  The  agreement  gives  Easton  a 
right  to  re-hypothecate  the  securities.  This,  however,  by  any 
rule  of  construction,  must  be  held  to  mean  that  he  had  a 
right  to  pledge  them  to  secure  renewals  of  Matteson's  notes, 
and  not  that  he  had  authority  to  divert  and  use  them  in  se- 
curing any  other  debts  than  Matteson's  proportion  of  the 
principal  sum  mentioned  in  the  article  of  agreement.  With 
the  consent  of  both  parties  to  this  agreement,  the  particular 
items  of  the  Matteson  indebtedness  were  specified,  and  the 
collaterals  pledged  as  follows:  The  bonds:  $5,000  to  E.  S. 
Easton  {Nos.  7  and  8  of  schedule).  These  are  not  involved 
in  this  action.  $3,000  to  Second  National  Bank  of  Freeport, 
111.  (Nos.  1  and  2  of  schedule.)  $2,000  to  First  National 
Bank  of  New  Hampton  (No.  4  of  schedule).  $3,000  to  same 
bank  (No.  5  of  schedule).  The  Matteson  bonds,  as  delivered, 
were  numbered,  respectively,  25,  64,  70,  71,  76,  77,  85,  86, 
92,  93,  98,  99, 102,  103, 116,  and  117.  Of  these,  Nos.  85,  86, 
92,  and  93  are  involved  in  the  equitable  issue;  these  were 
deposited  to  secure  payment  of  the  $2,000  note  to  the  New 
Hampton  bank  (No.  4  of  schedule),  and  need  not  be  further 
considered  at  this  time,  for  we  shall  follow  the  order  of  coun- 
flcPs  argument,  and  dispose  of  the  law  branch  of  the  case 
first    The  shares  of  stoci  were  deposited  with  the  First  Na- 
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tional  Bank  of  Decorah  to  secure  the  amount  of  the  balance 
of  Matteson's  debt,  which  was  $3,610.75. 

We  now  turn  to  the  record  to  see  what  has  been  done 
with  the  indebtedness  of  Matteson,  for  which  this  collateral 
was  pledged.     First  as  to  Nos.  1  and  2,  being  notes  to 'the 
Freeport  bank.     The  note  duo  November  15,  1894 
2  (No.  1),  was  paid  by  Matteson,  canceled,  and  re- 

turned to  him,  at  its  maturity.     This  fact  is  undis- 
puted.   The  other  note  held  by  this  bank  was  renewed.    So^ 
also,  was  the  $3,000  note  to  the  New  Hampton  bank.   This 
last  renewal  was  made  by  giving  two  notes  for  $1,000  and 
$2,000  respectively.    Each  of  these  three  renewal  notes  was 
paid  by  the  Matteson  estate,  and  the  administrator  was  given 
the  canceled  paper,  which  is  produced  on  this  trial.     This 
disposes  of  all  the  notes  save  the  $2,000  one  to  the  New 
Hampton  bank,  which  is  involved  in  the  equitable  branch  of 
the  case.     These  notes  seem  to  have  been  paid  through  the 
Decorah  bank,  and  the  collateral  bonds  were  returned  to 
it,  and  thus  came  into  the  hands  of  Easton.   When  the  bank 
went  into  the  hands  of  a  receiver,  there  was  nothing  on  its 
books  to  show  that  it  held  any  of  the  bonds  in  dispute  as 
security  for  the  payment  of  any  debt  due  it.     The  larger 
part  of  Matteson's  indebtedness  to  this  bank  is,  under  his 
agreement  with  Easton,  assumed  by  the  latter.     Turning 
now  to  some  familiar  principles  of  law,  it  may  be  said  that 
one  dealing  with  a  special  agent  is  bound  to  take  notice  of 
the  extent  of  his  authority.     Roberts  v.  Rumley,  58  Iowa, 
301.    Where  power  is  given  an  agent  to  do  a  particular  act, 
general  words  in  the  writing  conferring  such  power  must  be 
limited  to  such  act.    Roberts  v,  Rumley,  supra;  Wears  v, 
Williams,  85  Iowa,  253,  263.    We  have,  then,  this  state  of 
facts :    The  parties  to  the  agreement,  which  we  have  set  out, 
identified  the  particular  items  of  indebtedness  which  Matte- 
son was  to  pay,  and  the  particular  security  which  was  to  be 
given  therefor.     These  securities  were  given.     Any  right  of 
rehypothecation  which  was  had  by  Easton  was  necessarily 
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limited  to  repledging  only  for  a  renewal  of  some  of  these 
particular  debts.  As  either  of  these  debts  was  paid,  and  the 
collateral  released,  such  securities  became  at  once  the  prop- 
erty of  Matteson,  and  Easton  had  no  further  authority  to 
in  any  way  use  or  dispose  of  them.  This  finding  sustains 
the  order  of  the  trial  court  in  taking  the  case  from  the  jury. 
It  is  not  out  of  place,  however,  for  us  to  add  in  this  con- 
nection that  there  is  grave  doubt  whether  there  is  any  sub- 
stantial evidence  of  a  pledge  of  these  securities  to  the  De- 
corah  bank. 

The  equitable  issue:  Bonds  Nos.  85,  86,  92,  and  93 
were,  as  already  stated,  deposited  as  collateral  to  secure  the 
payment  of  a  $2,000  note  owned  by  the  New  Hampton  bank. 
It  is  claimed  by  defendant  that  at  the  request  of  Easton, 

who  was  an  indorser  on  said  note,  the  same  was  paid 
5  by  the  First  National  Bank  of  Decorah;  that  after 

its  payment,  Easton  wrongfully  obtained  possession 
of  the  same,  and  surrended  it  to  plaintiff.  Defendant  there- 
fore prays  to  be  subrogated  to  the  rights  of  the  New  Hamp- 
ton bank.  It  is  well  settled  that  a  stranger  or  vohmteer 
who  pays  a  debt  for  another  without  being  under  any  legal 
obligation  to  do  so,  and  not  at  the  debtor's  request,  is  not  en- 
titled to  subrogation.  Sheldon  Subrogation,  section  240: 
Wormer  v.  Agricultural  Works,  62  Iowa,  699.  No  claim 
is  made  that  Matteson  desired  the  Decorah  bank  to  pay  this 
debt.  Its  action  was  taken,  if  at  all,  at  the  request  of  Eas- 
ton, the  indorser  of  the  note.  Appellant  mistakes  the  issue 
in  the  case  of  Rand  v,  Barrett,  66  Iowa,  731.  The  facts 
there  were,  not  that  a  third  party  paid  the  note  at  the  re- 
quest of  a  guarantor,  but  that  the  latter  paid  it  at  the  re- 
quest of  the  maker.  But,  without  discussing  the  matter  fur- 
ther, we  may  say  the  testimony  justifies  the  finding  that  Mat- 
teson paid  the  amount  of  this  note  to  Easton,  as  shown  bv 
the  latter's  admission,  and  the  Decorah  bank  later  sent  this 
or  other  money  to  the  New  Hampton  bank,  and  obtained  the 
securities.    It  will  be  seen  from  these  facts  that,  if  subroga- 
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tion  is  now  enforced,  Matteson  will  be  obliged  to  twice  pay 
this  debt  That  equitable  doctrine  can  be  invoked  to  prevent 
injustice^  but  never  to  effect  it.    Ou  both  appeals,  affirmed. 


112   656 
ell7  676 


li:S  558 
122  4ff2 
•12S  693 


112    558| 

mj4o\ 

112    668 

dl27  437 
127    488 

112    558 
12L_324i 

112     558 

140     522 


Addie  M.  Eginoiee,   Administratrix,  v.   UinoN  Countt^ 

Iowa,  Appellant. 

Action  for  Injuries;  evidence.  In  an  action  against  a  county  for 
injuries  sustained  by  a  horse  becoming  frightened  at  mortar 

3  boxes  and  stone  used  in  the  repair  of  a  county  bridge  by  a 
private  contractor,  evidence  as  to  such  stone,  mortar  boxes, 
etc.,  was  properly  admitted  as  showing  the  condition  of  things 
at  the  bridge,  on  the  issue  of  the  county's  negligent  main- 
talnance  thereof. 

INJUBT  BY  SEVERAL  CAUSES:     jHstructions.     In  an  action  against 

1  a  county  for  the  death  of  a  child,  caused  by  a  horse  over- 

2  turning  a  vehicle,  on  becoming  frightened  at  materials  for 
repairs  at  a  bridge  by  an  independent  contractor,  an  instruc- 
tion, that  if  the  horse  took  fright  at  such  materials,  that  fact 
might  be  considered,  in  connection  with  the  issue  as  to  the 
negligent  construction  or  repair  of  the  bridge,  in  determin- 
ing whether  the  county  was  negligent,  was  not  erroneous, 
when  taken   in  connection  with   another  instruction,  that  if 

•  the  injury  was  caused  by  reason  of  the  act  of  the  contractor 
alone  the  plaintiff  could  not  recover  against  the  county. 

Same.  Where  plaintiff's  daughter  was  fatally  injured  by  reason 
of  plaintiff's  horse  becoming  frightened  while  crossing  a  de- 

4  fective  bridge  in  process  of  reconstruction,  an  instruction 
that,  if  the  horse  took  fright  at  the  materials  of  the  contractor 
about  the  bridge,  that  fact  might  be  considered,  in  connec- 
ion  with  the  issue  as  to  the  county's  negligent  repair  of  the 
bridge,  was  not  erroneous  in  itself,  since  such  fact  would  not 
relieve  the  county  from  its  negligence  in  failing  to  provide 
suitable  and  safe  passage  over  the  bridge. 

Damages:  Presumption  as  to  future  avooation.  In  an  action 
for  the  negligent  killing  of  a  girl  8  years  of  age,  evidence 
that  her  stepfather  was  a  school  teacher,  and  as  to  the  salary 
paid  to  women  teachers  in  the  township  where  deceased  re- 
sided, introduced   for  the  purpose  of  proving  damages,  was 
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6  not  objectionable  on  the  ground,  that  decedent's  mother  be- 
ing a  housewife,  the  presumption  was  that  the  daughter  would 

6  follow  her  mother's  ayocatlon,  and  not  that  of  her  father, 
since,  in  view  of  contemporaneous  history,  the  majority  of 
school  teachers  are  women,  and  there  was  a  slight  probability 
that  deceased  would  have  chosen  that  occupation. 

Nominal  damages.     In  an  action  for  damages  for  the  negligent 
death  of  an  exceptionally  bright  girl  8  years  of  age.  an  instruc- 

7  tion  that  plaintiff  could  not  recover  more  than  nominal 
damages  for  the  death  of  a  female  child  was  properly  refused. 

Yebdict:     Ifot  excessive.     Where  plaintiff's  intestate,  a  girl  of  8 
years  of  age,  exceptionally  bright  for  her  years,  was  killed 

8  in  an  accident  by  reason  of  a  defectiye  county  bridge,  a  ver- 
dict against  the  county  for  |3,500,  which  the  court  reduced  to 
12,500,  was  not  excessive. 

What  is  part  of  bridge:  When  jury  question.  Where  the  ap- 
proach of  a  county  bridge  had  been  washed  out,  and  the  road 
supervisor  had  erected  an  approach  over  the  washed  out  por- 
4  tion,  of  stringers  and  planking,  which  was  not  provided  with 
.any  side  rail,  as  provided  for  the  bridge,  by  reason  of  which 
plaintiff's  daughter  was  fatally  injured  by  plaintiff's  horse 
tipping  the  wagon  over  the  side  of  such  approach,  the  ques* 
tion  whether  the  approach  was  a  part  of  the  bridge  was  a 
question  for  the  Jury. 

Appeal  from  Adams  District  Court. — ^Ho.v.  H.  M.  Towner,. 

Judge. 

Saturday,  December  22,  1900. 

Action  to  recover  damages  for  the  death  of  a  girl  8 
years  of  age.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — Af- 
firmed, 

James  G.  Bull,  County  Attorney,  and  Maxwell  &  Vfin- 
ter  for  appellant. 

Sullivan  &  Sullivan  for  appellee. 

S  HER  WIN,  J. — The  accident  upon  which  this  action  is 
founded  occurred  at  a  bridge  which  was  built  and  main- 
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tained  by  Union  county.     At  the  time  it  was  built  it  met 
the  highway  at  both  ends  without  approaches.   About 

1  a  year  before  the  accident  high  water  had  washed 
away  five  or  six  feet  in  width  and  seven  or  eight  feet 

deep  of  the  roadway  at  the  south  end  of  the  bridge.  This 
washout  was  covered  by  the  road  supervisor  of  the  township 
with  stringers  and  plank,  so  that  the  bridge  was  again  made 
accessible.  There  were  railings  on  each  side  of  the  main 
bridge,  but  none  on  either  end  of  this  approach.  At  the 
time  in  question,  the  plaintiff,  with  her  husband,  and  her 
daughter,  the  deceased,  were  riding  along  the  highway  on 
which  this  bridge  was  situated,  in  a  single-seated  buggy 
drawn  by  one  horse.  They  drove  onto  the  bridge  at  the  south 
end,  and  when  a  part  of  the  way  across  it  the  horse  became 
frightened  at  some  object  not  disclosed  definitely  by  the  evi- 
dence, and  stopped,  and  backed  off  of  the  approach  covering 
the  washout,  and  fell,  with  the  buggy  and  its  occupants,  to 
the  ground  below,  and  the  plaintiff's  daughter  received  in- 
juries from  which  she  soon  died.  Some  time  before  this  the 
county  had  let  the  contract  for  a  stone  culvert,  to  be  put  in 
in  place  of  this  bridge,  to  Mr.  Noble.  lie  had  worked  there- 
on at  different  intervals  during  the  year  before  the  accident 
happened,  and  had  hauled  and  left  stone  near  the  bridge  at 
different  times,  and  hauled  a  load  and  left  it  at  the  north 
end  of  the  bridge  the  day  of  the  accident.  lie  had  also,  for 
nearly  a  year,  as  the  evidence  tends  to  show,  kept 

2  one  or  more  white  mortar  boxes  around  there.    The 
court  permitted  this  to  be  shown  by  the  plaintiff,  and 

instructed  the  jury  that,  if  the  horse  "took  fright  at  said 
alleged  obstructions  while  on  the  bridge,  the  same  may  be 
considered  in  connection  with  the  issue  as  to  the  negligent 
construction  or  repair  of  said  bridge." 

The  admission  of  this  evidence  and  the  instruction  are 
complained  of.  There  was  evidence  tending,  at  least,  to  show 
that  the  county  had  actual  knowledge  of  the  manner  in  which 
Mr.  Noble  was  doing  his  work  there,  and  of  the  material 
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and  mortar  boxes  he  permitted  to  remain  near  the  ends  of  the 
bridge.  It  was  conclusively  shown  that  Mr.  Noble  was  an 
independent  contractor,  and  the  court  so  instructed  the  jury; 
and  further  instructed  as  follows:  "If  the  jury  find  that 
said  injury  and  death  of  which  plaintiff  complains  was 
caused  alone  by  reason  of  said  acts  of  said  Noble  in  the 
negligent  performance  of  his  work,  then  the  plaintiff  is  not 
entitled  to  recover  as  against  Union  county,  and  you  should 
find  for  the  defendant.''  These  two  paragraphs  of  the 
charge,  read  together,  leave  no  doubt  as  to  the  meaning  of  the 
one  complained  of.  It  simply  authorized  the  jury  to  consider 
the  condition  of  things  at  the  bridge  in  determining  the  ques- 
tion of  whether  the  defendant  was  negligent  in  not  putting 
railings  on  the  approach  in  question.  It,  in  our  judgment, 
will  bear  no  other  construction,  and  it  was  certainly  compe- 
tent to  show  all  the  conditions,  present  or  past,  for  the  infor- 
mation of  fhe  jury  on  the  vital  question  in  the  case.  The 
instruction  is  right,  and  the  evidence  was  properly  admitted. 
Nor  is  the  closing  paragraph  of  instruction  4,  which  we 
have  set  out  above,  when  taken  alone,  or  in  connection  with 
No.  5,  which  we  also  quote,  open  to  the  criticism  made.  Con- 
cede that  the  horse  did  become  frightened  at  the  rock 
S  or  mortar  boxes,  and  that  they  were  the  cause  of  its 

backing,  still  the  defendant  would  not  be  excused 
for  its  negligence  in  failing  to  protect  the  approach  to  the 
bridge.  Gould  v.  Schermer,  101  Iowa,  582;  Langhammer 
V,  City  of  Manchester,  99  Iowa,  295;  Walrod  v.  Webster 
County,  110  Iowa,  349. 

The  ninth  and  tenth  paragraphs  of  the  court's  charge 
relate  to  the  question  as  to  whether  the  approach   was  a 
part  of  the  bridge.    Objection  is  made  to  the  following  lan- 
guage used  therein:    "If,  however,  you  find  it  built 
4  of  timber,  plank,  and  other  material,  and  that  the 

same  was  essential  to  enable  persons  to  reach  the  main 
structure,  and  thereby  pass  over  the  stream,  and  that  with- 
out it  the  main  structure  would  have  been  incomplete  and 
Vol.  112  Iowa— 36. 
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useless  as  a  bridge,  then  the  jury  would  be  justified  in  find- 
ing it  a  part  of  the  bridge."    "And  merely  because  it  was 
not  originally  constructed  as  a  part  would  not  determine 
it  as  no  part  of  such  bridge ;  it  may  at  any  time  become  neces- 
sary for  the  county  to  build,  or  cause  to  be  built,  an  ap- 
proach which  may  be  a  part  of  said  bridge."   "Notwithstand- 
ing the  matters  herein  referred  to,  the  essential  nature  and 
character  of  the  approach  is  to  determine  whether  or  not  it 
was  a  part  of  said  bridge."     It  may  be,  and  probably  is^ 
true  that,  under  these  instructions  and  the  evidence  before 
it,  the  jury  could  not  do  otherwise  than  find  as  it  did ;  but 
the  instructions  announced  a  rule  which  has  often  been  ap- 
proved by  this  court,  and  the  fact  that  they  exactly  fitted 
the  evidence  in  the  case  aflFords  no  just  cause  of  complaints 
^Moreland  v.  Mitchell  County,  40  Iowa,  394;  Albee  v,  Floyd 
County,  46  Iowa,  178;  Robey  v.  Appanoose  County,   63 
Iowa,  113.     It  was  a  question  for  the  jury  to  determine 
from   the  facts,   under  proper  instructions    (Newcomb   v. 
'Montgomery  County,  79  Iowa,  487)  ;  and  the  charge  of  the 
court  below  covering  this  question  was  full  and  complete. 

V     As  has  been  before  stated,  the  deceased  was  a  girl  8 
years  of  age.    The  record  shows  her  to  have  been  exception- 
ally bright  for  her  years.     Her  stepfather,  plaintiffs  hus- 
band, was  a  school  teacher  at  the  time  of  her  death, 
5  and  had  been  so  engaged  for  a  number  of  years  prior 

thereto.  The  plaintiff  was  permitted  to  show  the 
average  salary  paid  female  school  teachers  in  the  township 
where  she  then  lived,  and  the  court  gave  this  instruction  on 
the  subject:  "The  court  has  allowed  the  fact  to  be  shown 
that  the  stepfather  of  the  deceased  was  a  school  teacher  by 
profession,  and  what  are  the  usual  wages  of  female  school 
teachers  in  the  locality  where  deceased  resided.  There  is 
some  slight  presumption  that  the  son  will  follow  the  avoca- 
tion of  his  father,  or  that  a  daughter  might  follow  the  avo- 
cation of  her  mother,  if  she  had  an  independent  avocation. 
In  this  case  the  mother  had,  at  the  time  complained  of,  no 


Dec.  1900]       Eginoibe  v.  Union  County.  563 

independent  avocation,  and  the  deceased's  father  was  dead. 
The  presumption  would  be  very  small  as  to  what  business  or 
avocation  might  have  been  followed  by  the  deceased  had 
she  lived.     The  evidence  introduced  has  been  allowed  to  go 
to  you  more  for  the  purpose  of  showing  the  position  in  soci- 
ety and  the  relative  status  of  the  family  in  which  she  lived, 
rather  than  to  support  any  presumption.''    It  is  contended 
that  the  admission  of  this  testimony  and  the  giving  of  this 
instruction  constitute  reversible  error.     It  is  not  entirely 
clear  to  us  that  the  court  intended  to  leave  this  question  for 
the  jury's  consideration  in  fixing  the  amount  of  damages  the 
estate  should  recover,  but  we  shall  treat  the  instruction  as 
having  that  effect,  and  discuss  the  evidence  and  instruction 
together.    In  Walters  v.  Railroad  Co.,  41  Iowa,  71,  recovery 
was  sought  for  the  death  of  a  male  child  a  little  less  than 
2  years  old.     Evidence  went  to  the  jury  as  to  the  father's 
occupation,  and  as  to  the  usual  compensation  paid  for  such 
work  as  he  did.    The  court  also  instructed  that,  in  consider- 
ing the  amount  the  estate  would  be  entitled  to  recover,  the 
jury  might  consider  the  father's  occupation,  **as  indicating 
the  general  nature  of  the  pursuits  which  deceased  would  have 
probably  followed  had  he  lived."   The  admission  of  this  tes- 
timony and  the  giving  of  this  instruction,  were  held  not  to 
bo  prejudicial  error. 

Nor  do  we  think  the  evidence  and  instruction  before  us 
in  this  case  can  be  said  to  be  prejudicial.     We  are,  on  the 
other  hand,  inclined  to  think  the  evidence  was  competent  to 
go  to  the  jury  for  what  it  was  worth.    It  is  true,  un- 
6  doubtedly,  that  all  children,  when  grown,  do  not  fol- 

low the  pursuit  engaged  in  by  either  parent ;  but  the 
instances  are  very  many  where  they  do,  and  this  is  as  well 
within  the  observation  and  common  knowledge  of  jurors  as 
other  everyday  facts.  It  is  said,  however,  that  the  daughter 
is  more  liable  to  follow  the  avocation  of  the  mother,  and  the 
mother  in  this  instance  being  a  housewife  affords  no  criterion 
for  the  jury  to  act  on.    In  tliis  particular  case  we  do  not  be- 


564  Eginoire  v.   Union  County.        [112  Iowa 

lieve  this  is  true ;  for  it  is  a  fact  within  the  knowledge  of  all 
that  a  large  majority  of  the  teachers  in  our  public  schools 
throughout  the  state  are  young  women.  It  is  a  position  that 
the  bright,  intelligent,  and  studious  girl  looks  forward  to 
with  eagerness,  as  opening  a  way  whereby  she  may  earn  an 
independent  living.  There  was  a  time  when  marriage  was 
considered  the  only  future  possible  for  young  women,  but 
that  time  has  passed,  and  they  now  enter  into  sharp  competi- 
tion with  their  brothers  for  the  good  positions  open  to  the 
worker. 

And  what  we  here  say  applies  also  to  the  objection 
made  to  the  general  instruction  on  the  question  of  damages, 
wherein  it  is  claimed  that  no  more  than  a  nominal  sum 
should  have  been  allowed.     It  cannot  be  true,  and, 
7  indeed,  defendant  does  not  contend  for  such  a  gen- 

eral rule,  that  no  more  than  nominal  damages  may 
be  recovered  for  the  death  of  a  female  child.  Such  a  rule 
would  be  abhorrent  to  all  civilized  ideas  of  right  and  justice. 
It  is  not  an  easy  matter  always  to  correctly  estimate  the 
probable  earnings  and  savings,  even  of  those  whose  life  work 
has  already  been  chosen,  and  it  is  still  more  difficult  to  de- 
termine the  question  where  it  relates  to  an  infant.  The  most 
that  can  be  done  is  to  place  before  the  jury  such  facts  as 
shall  support  proper  and  legitimate  inferences,  and  leave 
them  to  a  determination  of  the  matter,  with  the  assistance 
of  the  knowledge  and  observation  common  to  all  alike.  AVe 
believe  this  was  done  in  this  case  under  clear,  concise,  and 
impartial  instructions. 

The  verdict  was  for  $3,500.    This  the  court  reduced  to 
$2,500,    and   defendant   claims   this    amount   is   excessive. 
Without  reviewing  the  cases  wherein  this  question  has  been 
discussed,  we  are  content  to  say  th^t  we  think  the 
8  verdict  in  all  other  respects  fully  supported  by  the 

evidence,  and  believe  no  injustice  will  be  done  tho 
defendant  by  affirming  the  judgment  as  to  amount. — Af- 
firmed. 
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JoHisr  Wallace  and  R.  H.  Brown  v.  Chicago^  Milwau-     138    m 
KEE  &  St.  Paul  Railway  Company^  Appellant. 

Attorney  Lien:  settlement  by  client  pending  appeal  from  judg- 
ment AGAINST  HIM.  On  the  first  trial  of  a  cause  against  a 
railroad  company  a  Judgment  for   plaintiff  was  obtained,   on 

1  which  her  attorneys  filed  liens.  The  judgment  was  thereafter 
reversed,  and  a  retrial  resulted  in  a  judgment  for  the  com- 
pany. Pending  an  appeal  therefrom,  a  settlement  was  effected 
between    the    parties    under   an    order   of    court,    the    amount 

2  agreed  upon  paid  to  plaintiff,  and  the  action  and  appeal  dis- 
missed. Held,  that  a  lien  in  favor  of  plaintiff's  attorneys  based 
on  a  contract  for  an  enlarged  compensation,  made  after  the 
procurement  of  the  first  Judgment,  should  have  been  satisfied, 
and  that  they  were  entitled  to  protection  against  the  company. 

Champertous  contract:  What  is  not.  A  contract  by  attorneys 
agreeing  to  prosecute  an  action  against  a  railroad  company, 
by  which  they  were   to   have  one-half   of   the   amount   recov- 

3  ered,  and  by  which,  also,  plaintiff  was  to  pay  them  the  money 
advanced  in  the  cause,  together  with  their  personal  expenses 
relating  thereto,  is  not  champertous  and  void. 

Appeal  from  Woodbury  District  Court, — Hon.  Prank  R. 

Gaynor^  Judge. 

Saturday^  December  22,  1900. 

Plaintiffs  rendered  services  as  attorneys  for  Susan  O. 
!Adams,  administratrix  of  the  estate  of  her  dteceased  hus- 
band in  prosecuting  a  claim  against  appellant  for  causing 
his  death.  Upon  the  first  trial  of  the  case  a  judgment  was 
recovered  against  the  appellant,  upon  which  attor- 
1  neys^  liens  were  duly  filed.     Thereafter  the  case  was 

reversed  by  this  court,  and  a  retrial  had,  which  re- 
sulted in  a  verdict  and  judgment  for  the  appellant,  from 
which  an  appeal  to  this  court  was  duly  taken.  Afterwards, 
and  before  further  action  was  had  thereon,  the  administratrix 
procured  from  the  judge  of  the  district  court  an  order  for 
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a  settlement  of  her  claim  against  the  company  for  fhe  sum 
of  $250,  which  was  paid  to  her,  and  her  action  and  appeal 
dismissed.  The  present  action  was  brought  to  recover  of 
the  appellant  one-half  of  the  amount  paid  to  the  administra- 
trix, together  w4th  costs  and  disbursements  paid  on  her  ac- 
count, as  provided  by  contract  with  her.  The  case  was  tried 
to  the  court,  and  judgment  rendered  for  the  plaintiffs  for  the 
sum  of  $250.     The  defendant  appeals. — Affirmed. 

Shull  &  Farnsworth  for  appellant. 

George  M.  Pardee,  B.  II.  Brown  and  John  Wallace 
for  appellees. 

Sherwin^  J. — But  two  questions  are  presented  for  onr 
determination.  It  is  first  contended  that  no  liens  exist,  be- 
cause the  action  is  based  upon  a  contract,  entered  into  subse- 
quent to  the  filing  of  the  liens,  and  because  at  the  time  of 
the  settlement  in  question  there  was  no  claim  or  judgment 
pending  against  the  appellant,  and  because  it  had  no  money 
due  the  administratrix;  and,  further,  because  the  amount 
which  was  given  her  was  a  donation,  and  paid  after  all 
claim  or  possible  cause  of  action  against  it  had  been  finally 
determined.  The  case  is  similar  in  many  respects  to  TV^tVis- 
low  V.  Baihway  Co,,  71  Iowa,  197.  It  differs  only 
2  in  the  fact  that  after  the  procurement  of  the  judg- 

ment a  new  contract  was  made,  which  enlarged  the 
compensation  of  the  attorneys,  and  in  the  further  fact  that 
a  subsequent  trial  resulted  in  a  verdict  for  the  defendant. 
But  neither  of  these  additional  facts,  in  our  judgment,  can 
change  the  rule  there  announced.  The  second  contract  only 
operates  to  change  the  amoimt  the  attorneys  were  to  receive. 
The  appellant  had  notice  that  they  claimed  a  lien  for  ser- 
vices rendered,  and  the  amount  thereof  could  make  no  pos- 
sible difference  to  it  Xor  can  the  claim  be  sustained  that 
the  payment  to  Mrs.  Adams  was  a  mere  gratuity.  The  en- 
tire record  refutes  such  claim.     The  action  was  at  the  time 
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pending  against  the  company,  notwithstanding  it  had  ob- 
tained a  judgment;  and  it  can  make  no  diflFerence  whether 
the  money  jvas  ip  fact  paid  before  or  after  the  dismissal  of 
the  appeal  and  action,  for  it  is  very  clear  that  the  payment 
was  made  in  settlement  of  the  claim  against  the  company, 
and  to  prevent  further  litigation.  Under  this  condition  of 
things  the  plaintiffs  were  entitled  to  protection.  Larned  v. 
City  of  Duhvque,  86  Iowa,  166. 

Appellant's  principal  contention  is  that  the  contract 
for  attorney's  fees  was  champertous  and  void.    The  claim  is 
not  made  that  the  contract  itself  shows  this,  but  it  is  urged 
that  the  facts  and  circumstances  appearing  in  evi- 
3  dence  so  strongly  indicate  such  to  be  its  true  charac- 

ter that  we  should  so  hold.  The  contract  is  as  follows : 
''I  Susan  O.  Adams,  administratrix  of  the  estate  of 
S.  H.  Adams,  deceased,  hereby  agree  with  John  Wallace 
and  R.  H.  Brown  to  pay  them  for  their  services  as  attorneys 
in  the  case  of  Susan  O.  Adams,  Administratrix,  vs.  the  Chi- 
cago, Milwaukee  and  St  Paul  Ky.  Co.,  now  pending  in  the 
district  court  of  Woodbury  county,  Iowa,  one-half  of  the 
amount  recovered  in  said  cause  by  me  as  administratrix, 
whether  the  same  be  on  final  judgment  against  said  company 
or  on  settlement  with  said  company  of  the  claim  involved  in 
said  suit ;  and  to  also  pay  them  the  money  heretofore  or  here- 
after advanced  by  them,  or  either  of  them,  if  any,  in  the 
prosecution  of  said  cause,  together  with  their  personal  ex- 
penses incurred  in  connection  therewith.  This  agreement 
is  intended  to  take  the  place  of,  and  is  executed  in  lieu  of, 
all  agreements  heretofore  made  by  me  with  either  and  both 
of  said  attorneys."  It  may  be  conceded  for  present  purposes 
that  courts  are  not  bound  by  the  terms  of  the  written  con- 
tract in  determining  the  truth  of  the  transaction,  but  will 
consider  any  evidence  which  tends  to  reveal  its  true  charac- 
ter. In  doing  so,  however,  we  should,  in  the  inception  of  the 
investigation,  assume  that  the  intent  of  the  parties  is  truly 
expressed  in  the  writing  they  have  made.     And  while  it  is 
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the  duty  of  all  courts  to  maintain,  so  far  as  possible,  the 
purity  and  dignity  of  the  profession,  and  to  frown  upon  the 
illegal  and  immoral  acts  of  any  of  its  members,  the  brand  of 
illegal  and  immoral  action  should  not  be  recklessly  applied, 
nor  should  it  be  applied  without  suflScient  evidence  to  war- 
rant the  application.  As  we  read  it,  there  is  nothing  in  the 
evidence  before  us,  aside  from  the  testimony  of  Mrs.  *Adams, 
the  administratrix,  tending  to  show  the  nature  of  the  con- 
tract to  be  other  than  appears  in  the  writing  itself,  and  the 
most  that  can  be  claimed  for  her  testimony  is  that  the  plain- 
tiffs were  not  willing  to  themselves  enter  a  dismissal  of  the 
suit  upon  the  settlement  which  was  proposed  to  her.  i^o  ob- 
structions were  placed  in  the  way  of  a  full  settlement  by  her, 
nor  does  it  appear  that  she  was  advised  not  to  settle.  It  is 
not  denied  that  they  had  made  advancements  in  the  way  of 
paying  the  filing  fee,  and  for  the  attendance  of  witnesses, 
and  for  other  necessary  expenses  incident  to  the  preparation 
and  trial  of  the  case.  But  this  is  not  sufiicient  evidence  of 
an  illegal  and  immoral  contract,  for  but  few  cases  of  any 
kind  are  handled  by  the  most  exact  and  conscientious  of  the. 
profession  where  they  are  not  called  upon  to  do  many  or  all 
of  the  things  complained  of  here,  and  where  they  do  not 
hesitate  to  make  these  advancements  without  thought  of 
wrong,  and  in  most  instances  without,  thought  of  how 
or  when  repayment  will  be  made.  We  think  this  case  is 
not  brought  within  the  rule  announced  in  Board- 
man  V.  Thompson,  25  Iowa,  487;  Adye  v.  Hanna, 
47  Iowa,  264;  Hyatt  v.  Railway  Co.,  68  Iowa, 
662,  but  is  controlled  rather  by  McDonald  v.  Rail- 
road Co,,  29  Iowa,  170;  Jewel  v.  Neidy,  61  Iowa, 
299.  There  was  no  error  in  the  amount  allowed  by  the  trial 
court,  as  the  evidence  showed  plaintiffs  entitled  to  more,  un- 
der their  contract,  than  was  paid  the  administratrix.  The 
judgment  is  affirmed. 

Ladd^  J.,  takes  no  part. 
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LuDvio  Stortenbaker,  Appellee,  v.  Pullman  &  Plumer, 

Appellants. 

Fraudulent  Conveyance:  insufficient  evidence.  A  creditor  of  a 
firm  obtained  judgment  against  It  for  |3,500,   and   garnished 

1  defendants  thereon,  attacking  as  fraudulent  the  firm's  mort 
gage  and  bill  of  sale  of  its  stock,  and  transfer  of  its  notes  to 
defendant  The  jury  returned  a  verdict  for  |1,03U.83  against 
defendant.     Held,  that  the  fact  that  the  stock  and  accounts 

2  of  the  firm  were  confessedly  worth  much  more  than  the 
amount  of  plaintiff's  judgment  showed  that  the  jury  had 
found  no  fraud  relating  to  the  goods  and  accounts  and,  hence, 
the  contention  that  there  was  no  evidence  to  support  the  find- 
ing of  fraud  in  the  sale  and  mortgage  was  sustained. 

Voluntary  transfer  of  property  to  garnishee.  Defendants  took 
a  note  for  the  amount  due  them  from  a  firm,  and  received  a 
chattel  mortgage  on  all  its  stock  and  accounts.  The  next 
day,  on  agreement,  the  firm  executed  a  bill  of  sale  to  defend- 

2  ants,  and  a  contract  in  lieu  of  the  mortgage  for  all  the  goods 

3  covered  thereby,  agreeing  in  said  contract  to  accept  the  prop- 
erty without  mention  of  the  notes,  in  full  satisfaction  of  the 

4  debt  due  garnishees.  Certain  notes  due  the  firm  were  also 
transferred  to  defendants,  either  on  the  day  of  making  the 
mortgage  or  executing  the  bill  of  sale.  Held,  that  a  verdict 
in  favor  of  a  judgment  creditor  of  the  firm  against  defend- 
ants as  garnishees  was  proper,  where  it  did  not  exceed  the 
value  of  the  notes  so  transferred,  since  the  notes  were  re- 
leased by  the  bill  of  sale  if  they  were  given  as  collateral  se- 
curity for  the  principal  note,  and  were  voluntary  transfers, 
if  made  after  the  sale. 

Appeal:    review:     Harmless  error.     Where   a  verdict  was  manl- 

5  festly  in  defendant's  favor  as  to  the  issue  of  fraud,  his  ob- 
jection to  an  instruction  thereon  will  not  be  considered  ou 
appeal. 

Appeal  from  Mills  District  Court. — ^Hon.  A.  B.  Thornell, 

Judge. 

Saturday,  December  22,  1900. 

Defendants  were  garnished  as  supposed  debtors  of  the 
firm  of  Pullman  &  Hettinger.    As  such  garnishees  they  filed 
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answer,  denying  that  they  were  indebted  to  said  firm,  or  that 
they  had  any  property  or  money  of  the  firm  in  their  possession. 
Plaintiff  thereupon  filed  a  pleading  controverting  the  answers 
of  the  garnishees,  and  alleging  that  certain  transactions 
between  the  judgment  debtors  and  the  garnishees  were  vol- 
untary, fraudulent,  and  void,  and  that  the  garnishees  did 
hold  property  belonging  to  the  defendant.  On  the  issues  thus 
presented  the  case  was  tried  to  a  jury,  resulting  in  a  verdict 
and  judgment  for  plaintiff,  and  defendants  appeal — 
Affirmed. 

John  Y.  Stone  and  TT.  8.  Lewis  for  appellants. 

Sims  &  Blanchard  and  C.  E.  Dean  for  appellee. 

Deemer,  J. — In  the  year  1887  George  Pullman,  Jr., 
and  John  Hettinger  formed  a  partnership  to  conduct  a  gen- 
eral store  in  the  town  of  Silver  City.  The  garnishees,  George 
Pullman,  Sr.,  and  Chris  Plumer,  are,  respectively,  the  father 
and  father-in-law  of  George  Pullman,  Jr.  Each  of  the  par- 
ents gave  the  son  $2,000  about  the  time  he  entered  into  the 
partnership  arrangement.  This  advancement  was  a  pure 
gift,  and  has  nothing  to  do  with  the  case,  save  as  one 
1  of  its  side  lights.    At  various  times  during  the  follow- 

ing years  the  garnishees  made  loans  to  the  new  firm, 
aggregating  something  like  $20,000.  On  August  16,  1895, 
the  garnishees  demanded  security  from  the  firm  to  which 
they  had  loaned  money  and  otherwise  become  obligated, 
and  pursuant  to  this  demand  the  parties  met  at  the  residence 
of  George  Pullman,  Sr.,  where  the  amount  of  the  indebted- 
ness was  computed,  and  an  agreement  reached  that  the 
amount  of  the  liability  of  the  firm  to  these  garnishees  was 
$20,451.83.  A  note  for  this  amount  was  prepared,  and  a 
chattel  mortgage  executed  to  the  garnishees,  covering  all  the 
stock  belonging  to  the  firm.  The  mortgage  also  covered  the 
accounts  of  the  firm,  and  it  is  claimed  that  there  was  a  prior 
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or  contemporaneous  agreement  to  transfer  the  notes  belong- 
ing to  the  firm  to  the  garnishees.  Thereafter  the  parties 
repaired  to  the  store,  where  the  notes  were  indorsed  and  the 
chattel  mortgage  delivered.  On  the  day  following,  the  deputy 
sheriff,  as  agent  of  the  mortgagees,  took  possession  of  the 
mortgaged  property;  but  on  consultation  between  all  the 
parties  it  was  finally  agreed  that  the  firm  should  execute  a 
bill  of  sale  and  contract  in  lieu  of  the  mortgage,  for  all  the 
goods  covered  thereby,  to  the  garnishees,  transferring  the  title 
to  them  absolutely.  This  done,  the  garnishees  took  possession 
of  the  stock,  and  were  holding  all  that  remained,  togethei 
with  the  uncollected  notes  and  book  accounts,  at  the  time  this 
action  was  commenced.  Plaintiff,  who  is  a  creditor  of  the 
firm  of  Pullman  &  Hettinger,  commenced  his  action,  aided 
by  attachment,  on  the  twenty-eighth  day  of  August,  1895, 
and  caused  the  defendants  to  be  garnished  on  that  day.  He 
afterwards,  and  before  the  trial  of  the  garnishment  proceed- 
ings, recovered  judgment  for  over  $3,500. 

Attack  is  made  not  only  on  the  mortgage  and  bill  of 

sale,  but  also  on  the  transfer  of  the  notes,  and  claim  is  made 

to'  about  $75  in  money  found  in  the  cash  drawer  on  the 

evening  of  August  17th,  when  the  garnishees  took 

2  possession  under  their  bill  of  sale.    The  verdict  found 
by  the  jury  in  these  proceedings  was  for  $1,089.83 

As  the  stock  of  goods  and  the  accounts  were  confessedly  worth 
much  more  than  the  amount  of  plaintiff's  judgment  against 
the  firm,  it  is  manifest  that  the  jury  must  have  found  there 
was  no  fraud  in  the  transaction  relating  to  the  goods  and 
accounts.  Much  of  the  defendants'  argument  on  this  appeal 
relates  to  this  issue  of  fraud.  They  claim  there  was  no  evi- 
dence from  which  such  a  finding  could  be  made.  We  are 
quite  ready,  as  the  jury  seems  to  have  been,  to  agree 

3  with  them  in  this  contention,  but  this  does  not  settle 
the  controversy.     There  still  remained  the  issue  re- 

garding  the  transfer  of  the  notes.     On  the  one  hand  it  is 
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contended  that  the  notes  were  transferred  as  collateral  to  the 
main  indebtedness  on  the  sixteenth  day  of  August,  and  that 
when  the  bill  of  sale  and  the  contract  were  taken  on  the  17th 
they  were  additional  to  the  notes,  which  wye  treated  as  so 
much  of  a  credit  on  the  principal  indebtedness ;  while  on  the 
other  it  is  claimed  and  insisted  that  the  notes  were  not  turned 
over  until  the  seventeenth,  or,  if  on  the  sixteenth,  that  no. 
credit  was  given  therefor,  end  that  on  the  seventeenth  it  was 
agreed  between  the  parties  that  the  property  covered  by  the 
mortgage  should  be  accepted  by  the  garnishees  in  full  dis- 
charge of  the  indebtedness  of  the  firm  to  them,  and  that  the 
transfer  of  the  notes  was  purely  voluntary.  The  plaintiff 
also  claims  that  he  is  entitled  to  charge  the  garnishees  with 
the  amount  of  money  found  by  them  in  the  cash  drawer.  The 
evidence  as  to  when  the  notes  were  turned  over  is  conflicting, 
and  the  jury  was  not  without  evidence  in  finding  it  either  the 
sixteenth  or  seventeenth.  But,  whatever  may  have  been  its 
finding  on  this  proposition,  it  appears  that  the  garnishees,  in 
accepting  the  bill  of  sale  for  the  goods  covered  by  their 
mortgage,  agreed  in  the  same  written  instrument  to  accept  the 
said  property  in  full  satisfaction  of  the  indebtedness  to  them. 
At  that  time  no  credit  had  been  made  on  the  note  represent- 
ing the  indebtedness,  and  no  agreement  had  been  reached 

regarding  the  value  of  the  notes  given  the  garnishees. 
4  If  the  notes  were  delivered  to  the  garnishees  prior 

to  that  time,  it  was  as  collateral  security  for  the  in- 
debtedness, and  when  the  principal  note  was  extinguished  the 
securities  were  ipso  facto  released.  If  they  were  delivered 
after  that  time,  it  was  on  a  debt  that  had  already  been  ex- 
tinguished, and  the  transfer  was  voluntary.  The  evidence 
tends  to  show  that  these  notes  aggregated  on  their  face  some- 
thing like  $10,000,  and  that  they  were  worth  from  8  to  25 
per  cent,  of  their  face  value.  The  verdict  was  evidently  based 
on  this  theory,  and,  as  it  has  support  in  the  evidence,  we  can- 
not interfere.  It  may  be  that  omission  to  mention  the  notes  in 
the  bill  of  sale  and  contract  was  due  to  oversight,  and  that  it 
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was  given  subject  to  previous^transfer  of  the  notes,  but  that 
was  a  question  for  the  jury.  There  was  evidence  from  which 
a  contrary  conclusion  may  fairly  have  been  reached,  and  we 
^re  not  disposed  to  interfere.     From  the  statement  of  the 

case  it  will  be  seen  that  the  amount  of  the  verdict 
-5  may  fairly  be  accounted  for  and  sustained.     Some 

comJ)laint  is  made  regarding  an  instruction  relating 
to  actual  fraud.  As  the  verdict  was  manifestly  in  defendants' 
favor  on  this  issue,  we  have  no  occasion  to  consider  the  ques- 
tion, further  than  to  say  that,  conceding  it  to  have  been 
erroneous,  no  prejudice  resulted ;  but  we  do  not  think  it  was 
erroneous,  as  an  abstract  proposition,  and  are  not  prepared  to 
hold  that  there  was  no  evidence  to  sustain  it.  No  prejudicial 
•error  appears,  and  the  judgment  is  affirmed. 
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W.  M.  Tharp  v.  Charles  Thero,  Appellant.  W9_ 
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'Evidence:      stipulation  that  action  is  barred  under  laws  op  a  ***_ 

SISTER  state.    In  an  action  on  a  note  executed  in  another  state, 

1  an  agreement  by  the  parties  that  any  cause  of  action  on  the 
Z    note  was  barred  by  the  statute  of  limitations  in  such  state, 

which  was  pleaded  in  bar,  cannot  be  excluded  by  the  court  as 
immaterial. 

"When  action  arose:  Delivery  of  contract  at  place  of  mailing. 
Where,  in  an  action  on  a  note  executed  in  another  state  de- 
fendant pleads  the  statute  of  limitations  of  such  state  in  bar 

2  and  plaintift  has  testified  that  he  accepted  defendant's  ofter 
to  send  him  the  note,  he  may  be  asked  if  he  expected  the 
note  to  come  by  mail,  or  the  defendant  to  come  and  bring  it, 
as  showing  whether  the  mailing  of  the  note  was  a  delivery, 
since  it  was  material  in  determining  where  the  cause  of  ac- 
tion arose. 

Appeal   from   Van  Buren  District    Court. — Hoir.   M.    A, 

Egberts,  Judge. 

Saturday,  December  22,  1900. 
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AcTiox  upon  a  promissory  note.  Defense,  forei^ 
statute  of  limitations.  Trial,  and  judgment  for  the  plaintiff. 
Defendant  appeals. — Reversed. 

Mitchell  &  Sloan  for  appellant. 

Starr  &  Starr  for  appellee. 

SiiERwiN^  J. — The  plaintiff  sued  on  a  promissory  note 
executed  and  delivered  to  him  in  September,  1884,  and  due 
May  1,  1885.  It  was  dated  Idaho  Springs,  Colo.,  and  was 
payable  at  Farmington,  Iowa.  This  suit  was  brought  in 
1898.  The  petition  alleged  "that  the  defendant  has  for  more 
than  five  years  last  past  been  a  resident  of  Colorado,"  and 
'^that  the  indebtedness  out  of  which  this  cause  of  action 
grows  was  an  indebtedness  arising  exclusively  within  the 
state  of  Iowa."  The  defendant  answered,  pleading  his  res- 
idence in  Colorado  for  15  years  prior  thereto,  and  pleading 
also  the  bar  of  the  statute  of  limitations  of  that  state. 
1  Upon  the  trial  the  parties  stipulated  in  writing  a^ 

follows:  '*It  is  hereby  agreed  by  the  parties  to  the 
above  cause  as  follows:  (1)  That  the  note  sued  on  in  this 
case  was  executed  by  the  defendant,  Charles  Thero,  at  Idaho 
Springs,  in  the  state  of  Colorado,  on  and  at  the  time  of  the 
date  it  bears.  (2)  That  on  the  day  of  its  execution  the  de- 
fendant deposited  it  in  an  inclosed  envelope  in  the  postoffice 
at  Idaho  Springs,  Colo.,  duly  stamped,  and  directed  to  the 
plaintiff  at  Mt.  Sterling*  Iowa,  and  the  same  was  car- 
ried to  and  delivered  to  the  plaintiff  at  Mt.  Sterling, 
Iowa,  in  due  course  of  mail.  (3)  That  the  defend- 
ant has  been  a  resident  of  Idaho  Springs,  in  the  state 
of  Colorado,  for  the  last  past  fifteen  years  continu- 
ously, and  still  is  a  resident  thereof.  (4)  That  by  the  statute 
laws  of  the  state  of  Colorado  no  action  can  be  brought  or 
maintained  on  a  promissorv  note  after  six  rears  after  the 
cause  of  action  accrues  thereon;  and  anv  cause  of  action  in  the 
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state  of  Colorado  on  the  note  sued  on  was  fully  barred  by  the 
statute  laws  of  Colorado  long  prior  to  the  bringing  of  this 
action.     (5)  And  this  agreed  statement  of  facts  may  be  read 

in  evidence  by  either  party  on  the  trial  of  the  above 
2  cause."     It  appears  further,  from  the  testimony  of 

the  plaintiff,  that  while  the  defendant  was  living  in 
Colorado  he  wrote  to  the  plaintiff  in  this  state,  proposing  to 
settle  some  indebtedness  due  plaintiff,  by  turning  over  to  him 
the  note  of  one  Callahan  for  $65,  and  by  giving  his  own  note 
for  the  balance.  This  offer  the  plaiiatiff  says  he  accepted  by 
mail,  "and  the  note  was  sent."  On  cross-examination  the 
plaintiff  was  asked  if  he  expected  the  note  would  come  by 
mail.  He  was  not  permitted  to  answer.  He  was  also  asked 
if  he  expected  the  defendant  to  "come  back  and  bring  them." 
An  objection  to  this  question  was  also  sustained.  It  is  con- 
tended by  the  appellant  that  the  note  was  delivered  to  the 
plaintiff  in  Colorado.  This  was  a  very  material  fact  to  de- 
termine in  the  trial  of  the  case,  because,  if  true,  it 
would  have  to  be  held,  under  the  facts  before  the  court, 
that  the  cause  of  action  arose  thete,  and,  if  it  did  arise 
there  it  would  be  barred  under  section  3452  of  our  Code, 
which  is  as  follows :  "When  a  cause  of  action  has  been  fully 
barred  by  the  laws  of  any  country  where  the  defendant  has 
previously  resided,  such  bar  shall  be  the  same  defense  here 
as  though  it  had  arisen  under  the  provisions  of  this  chapter ; 
but  this  section  shall  not  apply  to  causes  arising  within  this 
state."  The  question  then  arose  of  the  intent  of  both  the 
maker  and  payee  of  the  note.  If  the  defendant  deposited  it 
in  the  postoffice  in  Idaho  Springs,  Colo.,  with  the  intent  to 
have  it  transmitted  to  the  plaintiff  without  further  action  on 
his  part,  and  intended  such  deposit  as  a  delivery  to  him,  it 
would  undoubtedly  be  a  good  and  complete  delivery,  if  the 
plaintiff  agreed,  either  expressly  or  impliedly,  that  it  might 
be  so  sent  to  him.  Hence  we  think  the  evidence  was  com- 
petent and  material.     Bishop  Contract  (Enlarged  Ed),  sec- 
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tion  354;  McKinney  v.  Rhoads,  5  Watts,  343;  Mitchell  v. 
Byrne,  6  Rich.  Law,  171;  Barrett  v.  Dodge,  16  R.  I.  740 
(19  Atl.  Rep.  530,  27  Am.  St  Rep.  777). 

After  the  evidence  was  all  in,  the  court  ruled  out  the 
fourth  paragraph  of  the  stipulated  facts  on  the  ground  that  it 

was  immaterial  and  irrelevant.  This  was  elearlv 
3  erroneous.    It  contained  the  essential  proof  necessary 

for  the  court  to  consider  with  the  other  facts  in  de- 
termining the  rights  of  the  defendant,  and  in  refusing  it  a 
place  in  the  evidence  he  removed  from  his  own  consideration 
the  only  defense  interposed.  For  the  errors  pointed  out,  the 
case  must  be  reversed. — ^Reversed. 


Cornelius  J.  McN'amara,  Appellant,  v.   J.   IT.    Brehm, 
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i27__6io  Thomas  Adamson,  L.  H.  Schulte,  II.  A.    Aulers, 

Neil  Robertson,  Board  of  Supervisors  of  the  County 
of  Plymouth,  Iowa,  G.  A.  Sammis,  Auditor  of  said 
County,  Patrick  Flynn,  Township  Clerk  of  Perrj 
Township,  in  said  County,  and  William  Walkeb, 
Road  Supervisor  of  Road  District. 

Re-Survey  of  Established  Highway:  obstructions:  Injunction. 
Plaintiff  obstructed  an  established  highway  under  tbe  claim 
that  It  was  wrongfully  located,  and  the  board  of  superrison 
ordered  and  confirmed  a  re-survey,  which  found  that  the  es- 
tablished survey  was  on  the  correct  line,  but  the  origisal 
field  notes  were  followed  in  the  second  survey,  and  "wrere  fouad 
to  be  incorrect  HeKi,  that  the  re-opening  of  the  road  couM 
not  be  enjoined,  since  the  re-survey  was  authorized  unto 
Code,  section  1518,  authorizing  the  board  of  supervisors  ts 
have  a  highway  re-surveyed  when  the  original  survey  is  ^ 
fective,  or  the  field  notes  are  lost  or  destroyed. 

Appeal  from  Plymouth   District   Court. — Hox.     Wiixlvm 

Hutchinson,  Judge. 


\1l 
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Saturday,  December  22,  1900. 

Action  to  enjoin  the  opening  of  a  public  highway  over 
the  plaintiff's  land.  Judgment  dismissing  plaintiff's  petition. 
He  appeals. — A&rmed. 

Swan,  Lawrence  &  Swan  for  appellant. 
Geo.  A.  Jeff  era  for  appellees. 

Sherwin,  J. — A  public  highway  was  established  over 
the  plaintiff's  land  in  1895.  The  road  was  worked,  and 
bridges  and  culverts  built  thereon,  and  it  was  traveled  and 
used  by  the  public,  until  closed  by  the  plaintiff's  fencing  a 
portion  of  it.  After  the  plaintiff  had  fenced  this  highway, 
the  board  of  supervisors,  by  resolution,  ordered  a  resurvey 
thereof,  on  the  ground  that  the  field  notes  of  the  original  sur- 
vey were  inaccurate,  and  did  not  conform  to  the  actual  survey 
and  plat,  and  the  road  as  opened,  worked,  and  used,  and  on 
the  further  ground  "that  the  location  of  said  road  as  orig^ 
inally  surveyed  and  established  cannot  now  be  accurately 
•determined.  The  county  surveyor  was  thereupon  instructed 
to  resurvey  said  road,  and  to  replat  the  same,  and  to  cause 
«uch  road  above  described  to  be  so  platted  and  surveyed,  and 
the  field  notes  of  the  same  returned,  so  as  to  conform  to  the 
original  survey  and  plat."  This  survey  was  made  by  the 
county  surveyor.  His  plat  and  field  notes  were  returned, 
showing  that  his  survey  followed  the  "line  as  the  same  was 
originally  worked  and  traveled  and  bridges  built  thereon.'* 
It  did  not,  however,  follow  the  courses  and  distances  shown  by 
the  original  field  notes.  There  can  be  no  question  about  the 
error  in  the  original  field  notes.  The  surveyor  who  laid  out 
the  road  and  made  these  notes  testifies  that  they  are  not  cor- 
rect, and  do  not  correspond  with  the  highway  as  actually  laid 
out  and  staked,  and  accounts  for  this  error  by  saying  that 

his  instrument  was  out  of  repair  and  inaccurate.     There  is 
rf.-^E-  Vol.  112  Iowa— 37. 
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evidence  before  us  tending  to  show  that  the  road,  as  actually 
opened,  bridged,  traveled,  and  worked,  follows  the  original 
survey  and  location  as  staked  at  the  time.  If  this  is  true,  and 
no  evidence  contradicts  it,  there  was  no  change  in  the  loca- 
tion thereof  by  the  resurvey.  There  was  no  attempt  made  to 
change  the  actual  location  of  the  road.  The  object  was  to 
ascertain  where  it  was  already  established.  The  plaintiflF,  by 
obstructing  the  traveled  way,  basing  his  action,  as  we  gather 
it  from  the  record,  upon  the  courses  and  distances  shown  by 
the  erroneous  field  notes,  raised  the  question  as  to  the  true 
location  of  the  highway,  and  we  think  the  action  of  the  board 
fully  supported  by  section  1518  of  the  Code,  and  that  the  re- 
survey  was  properly  confirmed.  Blair  v.  Boesch,  59  Iowa, 
554.    The  judgment  of  the  district  court  is  affikmed. 


Thomas  Costello,  Appellant,  v.  Michael  Cos'^elix). 

Dismissal  Secured  by  Failure  to  Disclose  Facts:  beinstatekent. 

Where   plaintiff's  attorney  secured   the   dismissal   of  a  cause 

1  without  disclosing  to  the  court  that  the  case  had  formerly 
been  tried  and  submitted  to  another  judge,  it  was  proper  to 
set  aside  the  dismissal  and  reinstate  the  cause. 

Appeal:     review  of  findings  of  fact.     Findings  of  fact  of  the 

2  trial  court  have  the  effect  of  the  verdict  of  a  Jury,  and  will 
not  be  reviewed  on  appeal. 

Appeal  from  Clinton  District  Court. — ^Hon.  A.  J.  House, 

Judge. 

Saturday,  Decembeb  22,  1900. 

Action  on  a  promissory  note.  Defense,  that  the  note 
was  obtained  by  duress,  and  is  without  consideration.  The 
case  was  tried  to  the  court  without  the  intervention  of  a  jury, 
and  from  a  judgment  in  defendant's  favor  plaintiff  appeals. 
'—Affirmed. 


Dec.  1900J  CosTBLLO  v.  Costello.  579 

Hayes  &  Schuyler  for  appellant. 

P.  H,  Judge  and  W.  A,  Cotton  for  appellee. 

Waterman,  J. — The  record  discloses  that  the  case  was 
tried  and  submitted  to  the  court  on  the  twelfth  day  of  April, 
1898.  Counsel  for  appellant  insist  that  it  was  not  finally 
submitted  at  that  time,  but  that  a  right  of  argument  was  re- 
served. But  we  think  the  finding  is  justified  that  argument 
was  waived,  and  the  submission  was  final,  and  that  the  court 
at  once  announced  its  findings  of  fact,  reserving  some 
1  law  points  for  further  cansideration.     Thereafter,  in 

the  absence  of  Judge  House,  and  while  Judge  Wolfe 
was  presiding,  plaintiflF's  counsel,  without  informing  the  court 
of  the  facts  we  have  stated,  procured  an  order  dismissing 
the  cause.  This  order  was  afterwards  set  aside  by  Judge 
Wolfe  upon  a  showing  as  to  the  condition  of  the  record,  and 
later  a  judgment  was  entered  by  Judge  House  in  defendant's 
favor.  Appellant's  first  complaint  is  of  the  action  of  the 
court  in  setting  aside  the  order  of  dismissal.  He  was  entitled 
to  no  such  ordier  after  the  submission  of  the  case.  Toof  v. 
Foley,  87  Iowa,  8 ;  Code,  section  3764.  When  the  true  state 
of  affairs  was  brought  to  the  attention  of  Judge  Wolfe,  it 
was  his  duty  to  set  aside  his  previous  order  and  reinstate 
the  case. 

II.  Many  objections  to  the  admission  of  testimony  are 
comprehended  in  the  assignment  of  errors,  but  it  cannot  be 
said  that  any  are  argued.  We  have,  however,  examined  the 
matters  to  which  reference  is  made  in  the  brief  of  appellant, 
and  find  no  prejudicial  error  in  the  rulings  of  the  court. 

III.  On  the  merits  of  the  case  it  is  sujBScient  to  say 
that  the  finding  of  the  court  has  the  effect  of  the  verdict  of  a 

jury.    Bowman  v  Sedgwick  (Iowa),  (see  foot  note), 

2  82  N".  W.  Kep.  491.     Not  only  is  there  evidence  to 

support  the  trial  court's  finding  and  judgment,  but 

NOTI— This  was  not  officially  rtported. ^J^ shorter . 
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there  is  none  that  would  have  sustained  any  other  eonclusioiL 
— Affirmed. 


Peter  Samuels,  Appellant,  v.  W.  V.  Shipi^y  &  Company. 

Guaranty:  change  bt  tebms  of  bill  subsequentlt  nr^r:  Notice 
to  seller.  Where  defendant  in  ordering  ladies'  jackets,  exacted 
1  a  (^aranty  from  plaintiff  that  they  would  fit  his  customers, 
the  contract  was  not  changed  by  a  printed  head  line  in  plain- 
tiff's bill  of  goods  requiring  notice  at  once  if  they  did  not 
conform  with  the  terms  of  the  contract. 

Return  Within  Reasonable  Time:  jubt  question:  Review  on  ap- 
peal. Where  the  evidence  showed  that  it  was  customary  to 
allow  buyers  of  ladies'  jackets  a  reasonable  time  to  inspect 
1  them  and  try  them  on,  and  the  Jury  found  that  the  Jadcett 
were  tested  and  returned  within  a  reasonable  time,  such  verdict 
will  not  be  disturbed  on  appeal  for  not  conforming  to  the  guar- 
anty of  the  seller. 

Appeal  from  Hardin  District  Court. — Kok.  S.  M.  Weaver, 

Judge. 

Saturday,  December  22,  1900. 

The  defendant  ordered  some  ladies*  jackets,  which  were 
delivered  August  15,  1897.  About  September  29th  these 
were  returned  to  the  plaintiff,  who  refused  to  receive  them, 
and  in  this  action  he  seeks  to  recover  their  value. — Affirmed, 

Oeo.  W.  Ward  for  appellant. 

E,  M.  Williams  for  appellee. 

Ladd,  J. — The  memorandum  of  the  goods  purchased, 
signed  by  the  plaintiff's  agent,  was  in  no  sense  a  written  con- 
tract.   Nor  is  plaintiff  in  a  situation  so  to  claim,  as  this  would 
inevitably  defeat  his  action,  based  solely  on  an  oral 
1  sale.  The  defendant  pleaded  that  in  ordering  the  jack- 

ets he  exacted  a  guaranty  that  they  would  fit  his  custo- 
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mers.  If  so,  then  this  could  not  be  obviated  by  headlines  in 
plaintiff's  bill  of  the  goods  demanding  notice  at  once  if  they 
did  not  conform  with  the  terms  of  purchase.  See  Becker 
V.  Calderwood,  102  Iowa,  532.  Without  defendant's  assent 
the  conditions  of  the  agreement  could  not  be  changed  by  such 
a  communication.  As  no  time  was  fixed,  defendant  was  en- 
titled to  a  reasonable  opportunity  of  inspecting  the  jackets, 
and  it  is  not  perceived  how  this  could  well  have  been  accom- 
plished without  the  test  of  trying  them  on.  That  this  was 
customary  the  evidence  tended  to  show,  and  with  the  jury's 
conclusion  that  there  was  a  guaranty,  and  that  the  jackets 
were  tested  and  returned  within  a  reasonable  time,  we  cannot 
interfere.  That  he  might  elect  to  rescind  the  contract,  and 
return  the  goods,  is  too  well  settled  for  discussion.  There 
was  no  evidence  of  an  estoppel,  and  the  instructions  were 
correct.  — Affirmed. 


In  be  Estate  of  Elisha  Tobey. 

Bill  of  Exteptions  byShorthand  Report:  timely  cebtifyino  of 

beport:  Practice  on  Appeal,  Code,  section  3749,  provides  that 
a  biU  of  exceptions  shall  be  filed  within  thirty  days  after  the 
final  determination  of  the  case,  or  within  a  reasonable  time 
thereafter,  to  be  fixed  by  the  court,  not  to  exceed  ninety  days 
therefrom.  Section  3676,  provides  that  a  full  shorthand  report 
of  proceedings,  when  certified  by  the  judge  and  r<^porter,  and 
filed  with  the  clerk,  shall  be  a  complete  bill  of  exceptions. 
Held,  that  where  an  order  of  distribution  of  a  testator's  estate 
was  made  Noyember  25,  1898.  and  shorthand  notes,  though 
filed  at  the  time  of  the  trial,  were  not  transcribed  or  certified 
until  May  8,  1899,  a  motion  to  strike  out  the  evidence  should 
be  sustained. 

Appeal  from  BlacJchawh  District  Court, — Hon.  Ebanklitt 

C.  Platt,  Judge. 
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Saturday,  December  22,  1900. 

Elisha  Tobey  died  in  1896.  On  June  16,  1898,  the 
executors  filed  a  petition  averring,  among  other  things,  cer- 
tain loans  and  advancements  to  his  children,  and  prayed  for 
an  appropriate  order  for  the  distribution  of  the  funds  then 
on  hand.  An  order  was  entered  that  $1,000  had  by  T.  P. 
Tobey  be  treated  as  an  advancement,  and  $350  loaned  F.  J. 
Tobey  as  a  part  of  the  assets  of  the  estate,  and  they  appeal. 
— Affirmed. 

John  M.  Ilemingway  for  appellants. 

Alfred  Grundy  for  appellees. 

Ladd,  J. — The  report  of  the  proceedings,  as  taken  down 
in  shorthand,  was  filed  at  the  time  of  the  trial,  October  8, 
1898,  but  not  certified  by  the  stenographer  or  judge,  nor  a 
transcript  thereof  filed,  until  May  8,  1899.  As  the  case  ter- 
minated with  the  order  of  distribution,  November  25,  1898, 
thivS  was  after  a  bill  of  exceptions  might  have  been  filed.  The 
report  of  proceedings,  taken  do^vn,  certified,  and  filed  in  ac- 
cordance with  the  provisions  of  section  3675  of  the  Code,  is 
by  it  declared  to  "constitute  a  complete  bill  of  exceptions." 
That  section  works  little  change  in  the  law  as  it  formerly 
stood,  beyond  enlarging  what  shall  be  included  in  the  report, 
and  making  it  mandatory  upon  the  demand  of  either  party. 
Bxinyan  %\  Loftus,  90  Iowa,  122;  State  v.  ^Yelsh,  109 
Iowa,  19. 

The  shorthand  report  is  a  substitute  for  the  ordinary 
bill  of  exceptions,  and  section  3749  no  more  than  declares 
that,  when  this  is  duly  certified  and  on  file,  the  formal  bill 
shall  not  he  required.  But  the  law  exacts,  in  the  one  way  or 
the  other,  the  perfection  of  the  record  within  the  time  limiteil, 
and  either  the  bill  of  exceptions  or  the  rejwrt  contemplated 
in  section  3675  must  then  l>e  on  file  in  order  to  preserve  the 
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evidence  as  a  part  of  the  re^jord.  That  proceedings  in  pro- 
bate are  ordinary,  as  distinguished  from  equitable,  is  not  an 
open  question.  It  follows  that  the  motion  to  strike  the  evi- 
dence was  rightly  sustained  at  the  May  term,  and,  as  the 
exceptions  argued  depend  thereon,  the  order  must  stand  af- 

riBMED. 


J.  M.  Kilmer  v.  D.  W.  Gallaher,  Appellant. 

« 

Attorney  and  Client:      authority  to  consent  to  judgment.    Where      {JJ  ^ 
an  assistant  counsel  under  a  general  employment,  without  the      ^^^    ~ 
knowledge   of   his   client  or   of   the    principal   attorney,   con-      ii2    396 
sented  to  the  entry  of  Judgment  against  his  client  as  part  of 
a  compromise  of  a  pending  suit,  such  Judgment  was  void,  since 
it  was  beyond  the  authority  of  an  attorney,  under  mere  Keneral 
emplosrment,  to  consent  to  a  Judgment  against  his  client. 

Appeal   from   Harrison   District    Court, — Hon.    William 

Hutchinson,  Judge. 

Saturday,  December  22,  1900. 

Plaintiff  sued  for  an  amount  due  him  of  $722.54,  and 
took  an  attachment  against  the  property  of  the  defendant 
that  was  levied  thereon.  Defendant  presented  a  counterclaim 
for  the  wrongful  suing  out  of  the  attachment,  claiming,  in- 
cluding exemplary  damages,  $1,220.  The  cause  was  tried  to 
a  jury,  and  the  court  in  its  instructions  told  the  jury  that 
plaintiff  was  entitled  to  recover  the  amount  of  his  claim,  and 
submitted  the  cause  on  defendant's  counterclaim.  The  jury 
returned  a  verdict  for  defendant  for  $475,  and  found  spe- 
cially that  the  attachment  was  wrongfully  sued  out,  but  not 
maliciously,  and  returned  specially  that  it  allowed  defendant 
as  actual  damages  $25.  Defendant  presented  a  motion  for 
a  new  trial,  and  while  it  was  pending  an  assistant  counsel 
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for  defendant,  without  the  knowledge  of  his  client  or  of  the 
principal  attorney,  agreed  to  a  settlement  of  the  case  by  per- 
mitting a  judgment  to  be  entered  for  plaintiff  for  $722.54 
and  statutory  attorney's  fees,  and  against  plaintiff  for  $75 
as  attorney's  fee  for  defendant's  attorney,  and  by  the  agree- 
ment the  attached  property  was  turned  over  to  plaintiff,  to 
be  credited  on  the  judgment  at  the  agreed  price  of  $475. 
Thereafter  defendant  filed  a  motion  to  set  aside  the  judg- 
ment, which  the  court  overruled,  and  from  such  ruling  the 
defendant  appealed, — Reversed. 

H.  L.  Robertson  and  W.  H.  Killpack  for  appellant. 
Roadifer  &  Arthur  for  appellee. 

GfiANGER,  C.  J. — It  is  an  undisputed  fact  that  the  attor- 
ney for  defendant  agreed  to  a  settlement  of  the  case  and  a 
judgment  against  his  client,  without  his  knowledge  or  con- 
sent, and  he  was  an  attorney  under  a  general  employment. 
In  Rhutasel  v.  Rule,  97  Iowa,  20,  w^  cited  and  quoted  from 
Ohlquest  v.  Fanwell,  71  Iowa,  231,  and  held  that  an  attorney 
under  a  general  employment  had  no  authority  to  consent  to 
judgment  against  his  client,  or  waive  any  cause  of  action  or 
defense  in  his  case.  We  approved  the  same  rule  in  Martin 
V.  Insurance  Co.,  85  Iowa,  643.  The  case  of  Bigler  v.  Toy, 
68  Iowa,  688,  holds  to  the  same  rule.  In  that  case  a  com- 
promise was  made  by  an  attorney  for  plaintiff,  and  this  court 
said:  ^We  are  of  the  opinion  that  the  compromise  in  no 
respect  binds  the  plaintiff,  because  Irwin  had  no  power  or 
authority  to  make  it."  It  is  true  the  case  relies  upon  the  rule 
as  to  an  attorney  with  a  claim  for  collection,  that  he  cannot 
receive  in  payment  less  than  the  amount  due ;  but  the  com- 
promise was  in  a  pending  action,  and  the  case  seems  to  hold 
that  the  rule  as  to  authority  extends  to  a  suit  in  which  the 
claim  is  involved.  Appellee  refers  us  to  the  case  of  Potter 
V.  Parsons,  14  Iowa,  286.     The  cases  we  have  cited  are  all 
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since  the  Potter  Case,  and  in  one  of  them  it  is  referred  tOy 
and  it  seems  to  have  been  the  view  of  the  court  that  the  rule 
we  have  stated  obtains  notwithstanding.     The  case  refers  to 
Holher  v.  Parker,  7  Cranch,  436  (3  L.  Ed.  396).    We  have 
examined  the  case,  and,  while  it  contains  the  language  on 
which  this  court  then  relied  as  to  a  compromise  by  an  attor- 
ney, the  case  holds  in  clear  language  such  a  compromise  to 
be,  in  itself,  void.    If  void,  we  do  not  see  how  such  a  compro- 
mise can  be  sustained  merely  because  not  so  unreasonable  in 
itself  as  to  be  exclaimed  against  by  all.    A  void  thing  is  en- 
tirely without  force  or  validity  for  any  purpose.     Even  as 
a  judgment  it  is  assailable  directly  or  indirectly,  and  at  all 
times.    It  has  no  more  validity  if  reasonable  than  if  unrea- 
sonable.    In  fact,  the  Holher  Case  no  more  than  says  the- 
court  would  be  disinclined  to  disturb  a  judgment  obtained 
by  such  a  compromise,  which  was  not  so  unreasonable  in  it- 
self as  to  be  exclaimed  against  by  all.     It  is  not  a  positive- 
statement  of  a  rule  of  law,  but,  rather,  what  might  be  the 
leaning  of  the  court  under  such  a  state  of  facts.    In  view  of 
all  the  authorities,  we  are  disposed  to  adhere  to  the  rule  so 
often  stated,  that  an  attorney,  under  a  general  employment, 
has  no  authority  to  consent  to  a  judgment  by  compromise 
against  his  client.    With  this  conclusion,  the  judgment  must. 

be  BEV££S£D. 


H.  I.  Thompson  v.  A.  J.  Fbakes,  Appellant. 

Statute  of  Fraud:  conditional  deliviby:  Evidence  of  Intent, 
The  intent  of  the  parties  to  a  sale  of  personalty  is  a  fact 
which  should  always  be  considered  by  the  Jury  in  determining 

1  whether  a  conditional  delivery  of  property  alleged  to  be  sold 
constitutes  such  a  delivery  as  will  take  the  transactions  out 
of  the  statute  of  frauds,  and  an  instruction  which  eliminates 
that  fact  from  consideration  of  the  jury  is  erroneous. 


J 
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Pleading  defenses.     It  is  not  necessary  to   plead   the  statute    ot 

frauds  as  a  defense  in  an  action  to  rebover  a  balance  alleged 

2    to  be  due  on  a  sale  of  personal  property,  where  plaintiff   is 

bound  to  show  part  payment  or  delivery  in  order   to  prove 

his  contract 

Appeal  from  Hamilton  District  Court, — Hon.  D.  R.  Hixd- 

MAN,  Judge. 

Saturday,  December  22,  1900. 

Action  to  recover  a  balance  alleged  to  be  due  for  pep- 
•sonal  property  sold  and  delivered  to  the  defendant.  Trial  to 
jury,  and  verdict  and  judgment  for  plaintiff.  The  defend- 
ant appeals.  — Reversed, 

J,  W.  Lee  and  Jesse  Oouge  for  appellant. 

D.  C.  Chase  for  appellee. 

SnERwiN,  J. — In  his  petition  the  plaintiff  alleged  that 
Tie  sold  and  delivered  to  the  defendant  certain  cattle  for  the 
agreed  price  of  $740 ;  that  the  defendant  gave  him  as  a  part 
payment  therefor  his  check  for  $100,  which  "check  was  not 
-accepted  in  payment  of  said  cattle,"  and  was  never  paid; 
that  the  cattle  were  afterwards  shipped  to  Chicago  by  order 
-of  the  defendant,  and  were  there  sold  imder  his  direction  for 
$634.15  The  plaintiff  asked  judgment  for  a  balance  due 
•of  $105.85.  The  facts  appearing  of  record  are  substanially 
these :  The  defendant's  son,  Wesley  Frakes,  was  engaged  in 
the  grain  and  live-stock  business.  He  bought  the  cattle  in 
question  of  the  plaintiff  at  the  price  alleged,  and  gave  him  a 
check  of  $100,  to  which  he  signed  the  defendant's  name.  The 
l)ank  on  which  the  check  was  drawn  refused  payment  for  lack 
cf  funds,  and  the  check  was  returned,  and  Wesley  Frakes 
notified  of  its  nonpayment.  The  cattle  were  still  m  the  pos- 
session of  the  plaintiff.  Wesley  Frakes  then  proposed  that 
the  cattle  be  shipped  to  his  commission  house  in  Chicago,  con- 
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signed  by  the  plaintiff,  and  that  they  both  go  with  them ;  and 
stated  that  when  he  reached  there  he  would  pay  for  the  cattle 
through  his  house,  and  take  an  assignment  of  the  shipping 
"bill.  This  arrangement  was  agreed  to  by  the  plaintiff,  and 
Wesley  Frakes  took  the  cattle  from  the  plaintiff's  pasture, 
^nd  loaded  them  on  the  cars,  and  they  both  went  to  CVn'^ago 
with  them.  When  they  reached  there,  they  were  turned  into 
the  yards  of  the  commission  house  selected  by  Wesley  Frakes, 
but  the  firm  refused  to  pay  for  them  in  advance  of  sale,  and 
informed  the  plaintiff  that  they  could  not  sell  them  for  more 
than  $2.90  per  100.  The  plaintiff  said  he  thought  he  could 
«ell  them  for  more  than  that,  and  drove  them  to  another  com- 
mission house,  where  they  were  sold,  and  netted  the  price 
stated.  Wesley  Frakes  had  nothing  to  do  with  taking  the 
•cattle  to  this  other  firm ;  nor  did  he  advise  with  them  or  the 
plaintiff,  or  take  any  part  in  the  sales,  or  receive  any  part  of 
the  proceeds  thereof ,  nor  was  the  bill  of  lading  ever 
1  assigned  or  transferred  to  him.    The  question  of  im- 

portance in  this  case  was  whether  there  was  such  a 
delivery  of  the  cattle  as  to  take  the  transaction  out  of  the  stat- 
ute of  frauds,  for  the  plaintiff  in  his  pleading  expressly 
averred  that  no  part  of  the  purchase  price  was  paid  by  the 
check,  and  all  the  plaintiff  now  contends  for  is  that  there  was 
a  complete  delivery  before  the  cattle  were  finally  sold.  On 
this  branch  of  the  case  the  court  instructed:  "But  if  the 
liuyer,  either  directly  or  indirectly,  receives  possession  of  the 
property  sold,  and  is  placed  in  the  possession  of  the 
same,  such  possession  and  control  of  the  property  would  con- 
stitute a  delivery  of  the  property,  even  though  such  delivery 
was  conditional.  And  in  this  case,  if  you  find  the  alleged 
contract  of  the  purchase  and  sale  was  made  by  plaintiff  to 
the  defendant,  and  further  find  that  the  said  Wesley  Frakes 
had  the  lawful  right  to  bind  the  defendant  to  such  contract 
of  purchase  and  sale,  and  shall  further  find  that  the  said 
Wesley  Frakes  removed  the  cattle  from  the  plaintiff's  prem- 
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ises,  and  took  charge  of  them  in  transporting  them  to  Chi- 
cago, and  by  agreement  of  parties  was  to  have  the  surplus^ 
if  any,  over  and  above  the  contract  price  thereof,  then  you 
would  be  authorized  in  finding  that  there  was  a  delivery  of 
the  said  cattle,  and  a  complete  sale.  But,  on  the  other  hand, 
if  you  find  the  said  Wesley  Frakes  was  the  agent  of  the  de- 
fendant in  the  case,  and  entered  into  the  alleged  purchase 
and  sale  of  the  cattle,  and  took  them  into  his  possession  and 
control,  and  shall  further  find  that  the  plaintiff  has  not  been 
paid  the  contract  price  therefor,  then,  and  in  such  case,  you 
should  return  a  verdict  for  the  plaintiff  for  the  balance  due 
and  unpaid  on  said  contract  price."  The  objection  to  this 
instruction  is  well  founded.  It  entirely  eliminated  from  the 
consideration  of  the  jury  the  controlling  question  of  the  in- 
tent of  the  parties.  Followed  to  a  logical  finality,  no  condi- 
tional delivery  of  personal  property  could  ever  be  made  or 
proven.  That  the  question  of  intent  is  a  factor  which  should 
always  be  considered  in  cases  of  this  kind,  is  well  established. 
Brown  v.  Wade,  42  Iowa,  650 ;  Bank  v.  Reno,  73  Iowa,  148 ; 
Welch  V.  Spies,  103  Iowa,  392 ;  Bank  v.  Bangs,  102  Maas. 
295;  Forcheimer  v.  Stewart,  65  Iowa,  596;  Baker  v.  Rail- 
road Co.,  98  Iowa,  438.  Plaintiff,  however,  says  that,  after 
his  return  from  Chicago,  the  defendant  agreed  to  pay  the 
difference  between  what  he  had  already  received  and  the  con- 
tract price,  but  a  careful  search  of  the  record  has  failed  to 
disclose  such  evidence. 

I.     It  is  said  that  the  statute  of  frauds  was  not  pleaded 
in  the  court  below,  and  cannot  avail  here.    It  was  not  neces- 
sary to  plead  it  in  this  case.    The  plaintiff  sued  for  a 
2  sale  and  delivery  of  personal  property.     There  was 

a  general  denial,  and  it  was  necessary  for  the  plain- 
tiff to  prove  his  contract  of  sale  by  competent  evidence,  or, 
in  lieu  thereof,  to  prove  payment  or  delivery. 

Instructions  1  and  2  asked  by  the  appellant  announced 
correct  rules,  and  were  directly  applicable  to  the  facta  in  this 
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case.    We  think  they  should  have  been  given.    We  discover 
no  error  in  the  rulings  on  the  admission  of  testimony. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 


State  of  Iowa  ex  rel.  Eliza  Hawk,  Appellant,  v.  Frank 

L.  Harris. 

Complaint  in  Bastardy:  lyiDENCE  admissible  undeb:  New  trial. 
Where  a  complaint  In  bastardy,  alleging  that  plaintiff  is  preg- 
nant with  a  child,  which  will  be  a  bastard  if  bom  alive,  is 
filed  under  Code,  section  5629,  authorizing  such  suit  before 
the  birth  of  the  child,  and  the  evidence  shows  that  the  child 
was  born  alive  after  the  complaint  was  Hied,  but  no  amend- 
ment is  made,  it  is  not  error  to  refuse  defendant's  motion  for 
a  new  trial,  and  in  arrest  of  Judgment  for  the  failure  to 
allege  the  birth  ot  the  child,  since  evidence  of  its  birth  was 
admissible  under  the  original  complaint. 

Appeal  from  Cass  District  Court, — Hois".  W.   E.   Green, 

Judge. 

Saturday,  December  22,  1900. 

Plaintiff  filed  in  the  district  court  of  Aubudon  county 
a  complaint,  on  relation  of  Eliza  Hawk,  a  resident  of  said 
<»unty,  alleging  that  she  was  an  unmarried  woman,  20  years 
of  age,  resident  of  Exira  township,  Audubon  county,  and  that 
she  was  then  pregnant  with  a  child,  which,  if  bom  alive, 
would  be  illegitimate,  and  that  the  defendant  Frank  L.  Har- 
ris is  the  father  thereof.  It  was  alleged  that  the  defendant 
had  absconded  from  his  home  in  Cass  county;  that  he  was 
the  owner  of  property  subject  to  attachment  in  said  county, 
and  was  a  minor  of  the  age  of  19  or  20  years.  The 
complainant  prayed  judgment  against  the  defendant  for  the 
support  and  maintenance  of  the  child  and  for  costs,  and  for 
the  issuance  of  an  attachment  against  the  property  to  the 
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sheriff  of  Cass  comity^  and  that  a  guardian  ad  litem  be  stp- 
jiointed  for  the  defendant,  to  make  defense.    An  attachment 
was  ordered  and  levied  upon  certain  real  estate  in  Cass  counry 
The    defendant    answered,    denying   every    allegation    con- 
tained in  the  complaint,  and  by  agreement  of  parties,  entered 
of  record,  the  place  of  trial  was  changed  to  the  Cass  district 
court.    On  suggestion  of  the  minority  of  the  defendant,  John 
Iludspoth  was  appointed  guardian  ad  litem,  and  answere<l, 
adopting  the  answer  of  the  defendant.     The  jury  returned 
a  verdict  of  guilty  as  charged,  and  judgment  was  rendere<l 
thereon  in  favor  of  the  relator  "for  the  support  of  her  bastard 
child  begotten  by  the  defendant,''  in  the  sum  of  $600.     It 
was  adjudged  that  the  attachment  be  dissolved,  the  property 
released,  and  that  execution  should  not  issue  on  the  judg- 
ment, "for  the  reason  that  defendant  is  a  minor,  but  this 
judgment  shall  be  enforced  through  the  probate  court."    The 
plaintiff  appeals  from  so  much  of  the  judgment  as  discharges 
and  releases  the  attached  property  and  denies  the  right  to 
an  execution,  and  requires  the  plaintiff  to  obtain  satisfaction 
of  the.  judgment  through  the  probate  court.     The  defendant 
also  appeals,  assigning  as  error  that  the  court  erred  in  over- 
ruling his  motion  for  new  trial  and  m  arrest  of  judgment, 
"upon  the  ground  that  the  petition  herein  does  not  allege  the 
birth  of  the  child  in  question.     Such  birth  was  an  ultimate 
fact  to  bo  pleaded  and  proven,  and,  not  being  pleaded,  no 
legal  judgment  can  be  entered.    Without  a  plea  of  such  fact, 
relator  was  entitled  to  no  relief  whatever" — Reversed  in 
part. 

F.  E  Brainard,  County  Attorney  for  Audubon  County, 
C.  E.  Meredith,  County  Attorney,  for  Cass  County,  H.  F. 
Andrews  and  DeLano  £  Meredith  for  appellant, 

John  Hudspeth  for  appellee. 

GivEX,  J. — I  By  stipulation  this  case  is  submitted  on 
the  plaintiff's  ap]>eal  on  the  arguments  in  the  case  of  Hawk  r. 
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Harris,  112  Iowa,  543  ante.  What  we  have  said  in  that  case 
fully  disposes  of  the  questions  presented  in  this  on  plaintiff's, 
appeal,  and  it  follows  therefrom  that  in  so  far  as  the  judg- 
ment in  this  ease  dissolves  the  Mtachment,  releases  the  at-^ 
tached  property,  denies  execution,  and  orders  that  the  judg- 
ment shall  be  enforced  through  the  probate  court,  it  is 
reversed. 

II.  The  only  question  presented  on  defendant's  ap- 
peal is  whether  the  court  erred  in  overruliner  his  motion  for 
new  trial  and  in  arrest  of  judgment  "upon  the  ground  that 
the  relator's  petition  fails  to  allege  the  birth  of  the  child  ia 
question."  The  complaint  was  made  September  19,  1898,. 
and  alleged  that  the  relator  "is  now  pregnant  with  child, 
which,  if  born  alive,  will  be  illegitimate."  The  trial  was 
had  January  20,  1899,  and  the  complainant  testified,  with- 
out objection,  that  the  child  was  born  November  24,  1898,. 
and  was  still  kving.  The  object  of  this  proceeding  is  to  se- 
cure the  maintenance  of  the  child.  State  v.  Shoemaker,  62 
Iowa,  343.  If  the  child  was  not  born  alive,  this  action  would 
abate.  State  v.  Beatty,  61  Iowa,  307  The  complaint  al- 
leges all  that  could  have  been  truthfully  alleged  at  the  time 
it  was  made,  namely,  the  pregnancy  of  the  complainant.  If 
the  child  had  not  been  bom  alive,  this  proceeding  would  have 
abated.  To  establish  liability,  it  was  necessary  that  the  state 
should  show  m  support  of  the  complaint  that  the  child  was 
born  alive ;  and  this  we  think  it  could  do,  under  the  allega- 
tions of  the  complaint,  without  amendment.  Code,  section 
5629,  provides  specifically  for  just  such  a  complaint  as  this, 
and  no  provision  is  made  for  amending  it  by  alleging  the 
subsequent  birth  of  the  child.  We  think  there  was  no  error 
in  the  respect  complained  of.  The  judgment  of  the  district 
court  is  REVERSED  ou  plaintiff's  appeal,  and  affirmed  on  de- 
fendant's appeal. 
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L.  M.  Hartley  v.  E.  T.  Babtbuff  et  ah.  Appellants. 

\«\^  ^     .Decree  Authorizing  Redemption  Upon  Conditions:  amendmeztt 

i^  AFTEB  BBEACH  OF  CONDITION:     Bignifig  of  decree.    Plaintiff  ob- 

tained a  decree  establishing  his  right  to  redeem  from  a  tax 
sale  by  the  payment  of  the  amount  due  thereby,  within  8ixt> 
days  from  date,  otherwise  the  decree  to  be  null  and  Toid. 
Plaintiff's  attorney  advised  payment  of  the  amount  within 
thirty  days,  but  did  not  say  that  the  deoree  would  be  Toid 
unless  paid  in  sixty  days.  Plaintiff  did  not  have  the  money 
at  the  time,  and  thinking  that  the  only  effect  of  delay  would 
be  defendant's  retention  of  the  land  until  payment,  did  not 
pay  within  the  sixty  days.  On  discovering  the  condition  the 
amount  was  paid  into  court,  and  at  the  next  term  thereot 
and  before  the  record  was  signed,  plaintiff  filed  an  applica- 
tion, for  extension  of  time.  Held  proper  to  grant  such  applica- 
tion, under  Code,  section  243,  providing  that  the  record  Is 
under  the  control  of  the  court,  and  may  be  amended  or  an:^ 
entry  expunged  at  any  time  during  the  term  at  which  it  is 
made  or  before  it  is  signed. 

Appeal  from  Des  Moines  District  Court. — "Ron.  W.   S. 

WiTHBOW,  Judge. 

Satubday,  Decembeb  22,  1900. 

Decree  was  entered  June  3,  1898,  in  a  suit  brought  by 
plaintiff,  as  grantee  of  Lulu  M.  Martin,  a  minor,  establish- 
ing his  right  to  redeem  80  acres  of  land  from  tax  sale  by  the 
payment  of  $49.56  "within  sixty  days  from  this  date,"  and 
declaring  that  "otherwise  this  decree  shall  be  null  and  void." 
Pa^•ment  was  not  made  to  the  clerk  until  August  26,  1898, 
and  at  the  following  term  of  court,  before  the  record  was 
signed,  plaintiff  moved  that  the  time  of  payment  be  extended. 
This  motion  was  sustained,  and  plaintiff  permitted  to  pay  the 
amount  required  to  redeem;  and  this  being  done,  with  in- 
terest and  certain  other  items,  forthwith,  title  was  confirmed 
in  him.    From  this  order  defendants  appeal. — Affirmed. 
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A,  M.  Antrohus  for  appellants. 

E.  8.  Huston  for  appellee. 

Ladd,  J. — It  appears  that  upon  the  entry  of  the  decree, 
June  3,  1898,  plaintiff's  attorney  advised  him  to  send  the 
money  necessary  to  redeem  within  30  days,  but  did  not  men- 
tion the  provision  making  the  decree  void  unless  paid  in  60 
days.  He  did  not  have  the  money  at  the  time,  was  disap- 
pointed in  getting  it  as  expected,  and,  believing  that  the  only 
consequence  of  delay  would  be  the  retention  of  possession 
of  the  land  by  defendant  pending  payment,  took  his  time  in 
procuring  the  necessary  funds.  Defendant's  attorney  also 
omitted  to  advise  his  client  of  the  terms  of  the  decree,  and  on 
the  twelfth  day  of  July  began  two  actions  in  his  behalf  for 
breach  of  warranty  in  conveyances  under  which  he  had 
claimed  title.  These,  however,  were  dismissed  upon  discov- 
ery that  redemption  had  not  been  made  within  the  time  fixed 
in  the  decree.  Payment  of  the  required  amount  into  court 
was  made  as  soon  as  the  condition  was  learned,  and  an  appli- 
cation for  extension  of  time  filed  at  the  next  term  of  court, — 
September  12,  1898.  It  would,  indeed,  be  a  reproach  to  the 
law  if  relief  might  not  be  afforded  in  such  a  case.  Nothing 
was  sought  affecting  the  decision  on  the  merits.  The  decree, 
save  in  a  matter  wholly  within  the  discretion  of  the  court, 
stands  as  before  modified.  The  matter  and  time  of  carrying 
a  decision  into  effect  never  rest  upon  evidence,  in  the  sense 
that  the  evidence  controls  these  questions.  These  are  always 
to  be  determined  by  the  court,  unaffected  by  the  proof;  and 
we  can  conceive  of  no  good  reason  why,  in  a  proper  case,  a 
decree  may  not  be  modified  in  the  respect  proposed.  It  was 
so  held  in  Cadotte  v.  Cadotte,  120  Mich.  667  (79  X.  W. 
Rep.  932),  and  Tyler  v.  Shea,  4  X.  D.  337  (61  K  W.  Rep. 
468,  50  Am.  St.  Eep.  660)  ;  and  in  the  latter  case,  that  this 

might    be    done    after    being    remanded.      The    record    is 
Vol.   112  Iowa— 38. 
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under  the  control  of  the  court,  "and  may  be  amended,  or  any 
entry  therein  expunged,  at  any  time  during  the  term  at  which 
it  is  made  or  before  it  is  signed  by  the  judge."  Code,  section 
243.  Possibly,  as  suggested  in  State  v.  Crosby,  67  Iowa, 
352,  though  not  decided,  a  record,  in  so  far  as  it  affects  tho 
merits,  ought  not  to  be  .changed  after  the  term,  save  to  correct 
a  clearly-established  mistake.  See,  also,  Boats  v.  Shules,  2d 
Iowa,  507;  Bosch  v.  Kassing,  64  Iowa,  312.  It  was  not  in- 
timated, however,  in  any  of  these  cases  that  a  change  in  the 
time  or  manner  of  enforcing  a  judgment  might  not  be  appro- 
priately made  on  application,  as  has  long  been  the  practice, 
if  done  before  the  record  is  signed  and  approved.  The  sug- 
gestion that,  as  a  tender  must  have  been  pleaded,  the  time 
of  redemption  relates  to  the  substance,  rather  than  the  carry- 
ing into  effect  of  the  decree,  is  utterly  without  merit. — A^ 

FIRMED. 


irr-— _         C,  S.  Lucas  v.  The  Burlington  Cedar  Rapids  &  Nobth- 
|Jg  M|/  ern  Railway  Company,  Appellant. 

Carrier's  Liability:  limitation  by  oontbact.  Fraud  of  ihipper. 
As  the  limitation,  in  a  contract  of  shipment  of  a  horse,  of  the 
carrier's  liability  to  ^100,  the  "released  value  of  the  horse" 
named  in  the  contract,  renders  the  contract  void,  under  Code* 
section  2074,  providing  no  contract  shall  exempt  a  railway 
from  liability  of  a  common  carrier  which  would  exist  had  no 
contract  been  made,  fraud  of  the  shipper  in  making  representa- 
tions to  secure  a  cheaper  rate  of  freight  will  not  prevent  his 
proving  the  full  value  of  the  horse. 

Appeal  from  Johnson  District  Court. — ^Hon.  M.  J.  Wade^ 

Judge. 

Saturday,  December  22,  1900. 

Action  to  recover  for  injuries  to  a  horse  shipped  over 
the  defendant's  road.    There  was  a  trial  to  a  jury,  and  a  ver- 
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diet  for  the  plaintiff  for  $2,500.  On  a  motion  for  a  new 
trial,  the  court  required  the  plaintiff  to  remit  $700  of  this 
amount  or  submit  thereto.  The  plaintiff  filed  a  remittitur, 
but  excepted  to  the  order.  Judgment  was  thereupon  ren- 
dered for  the  plaintiff  for  $1,800.  Both  parties  appeal. — 
Affirmed. 

s 

A.  E.  Swisher  and  S.  K.  Tracy  for  appellant. 

Jtanck  &  Bradley  and  0.  A.  Byington  for  appellee. 

Shebwin,  J. — The  horse  alleged  to  have  been  injured 
is  a  pacing  stallion,  "Larry  Ginter"  by  name.  He  was  shipped 
from  Iowa  City,  Iowa,  to  Cedar  Rapids,  Iowa,  over  the 
defendant's  road,  and  injured  while  in  the  car  in  the  yards 
at  the  latter  place.     When  presented   for  shipment,    the 
plaintiff    was    asked    by    the    defendant's    agent    whether 
it   was   a   *Tiorse   or   a   stallion."       He   answered   that   it 
"was   a   horse, — a   common   horse."       The   rate   for   ship- 
ping   stallions    was    higher    than    for    geldings  or    mares, 
and    in    its    answer    the    defendant    pleaded    false    and 
fraudulent  representation  by  the  plaintiff  as  to  the  sex  and 
value  of  the  horse,  for  the  purpose  of  securing  a  cheaper  rate 
of  freight.    The  court  below  instructed  the  jury  to  disregard 
this  defense.     The  defendant  challenges  the  instruction,  and 
contends  that  the  plaintiff  is  limited  in  his  recovery  to  the 
amount  of  $100,  which  was  the  "released  value  of  the  horse" 
named  in  the  contract  of  shipment.    The  instruction  was  cor- 
rect.   Under  section  2074  of  the  Code,  the  contract  was  void. 
Brush  V.  Railroad  Co.,  43  Iowa,  554;  McCune  v.  Railway 
Co.,  52  Iowa,  602 ;  Davis  v.  Railway  Co.,  83  Iowa,  744. 
'Nov  could   any  representations  which  the   plaintiff  might 
make,  however  false  or  fraudulent,  give  it  vitality.    If  fraud 
was  practiced  by  the  plaintiff  to  secure  a  cheaper  rate  of 
freight,  the  defendant  would  not  be  bound  by  the  rate  given, 
but  a  void  contract  procured  thereby  could  by  no  possible 
means  lessen  its  liability. 


596  Ebersole  v.  Moot.  [112  Iowa 

The  appellant  urges  that  the  judgment  is  excessive,  and 
the  plaintiff  urges  that  the  court  should  have  given  him 
judgment  for  the  amount  found  by  the  jury.     We  are  not 
disposed  to  disturb  the  action  of  the  court  in  this  matter. 
There  is  evidence  tending  to  support  the  verdict,  but  the 
value  of  property  of  this  kind  is  not  well  fixed.    It  depends 
very  largely  upon  the  fancy  of  individuals,  and  is  to  a  cer- 
tain extent  speculative.    It  is  true,  as  stated  by  the  appellant, 
the  stallion  has  an  "elongated  pedigree;"  but  whether  ^'it 
made  him  sag  to  carry  it,"  and  was  the  cause  of  his  "nervous- 
ness and  unreliability,"  and  whether  his  legs  were  puffed  on 
account  thereof,  as  suggested  by  appellant,  were  questions 
peculiarly  for  the  jury,  and  not  for  this  court.     The  pedi- 
gree was  in  evidence,  and  we  understand  the  jury  personally 
visited  this  son  of  illustrious  sires  and  dams.    This  being  so, 
we  should  not  interfere  with  the  finding  that  he  was  injured. 
The  criticism  of  the  other  instructions  given  by  the  court  is 
without  merit.     When  read  as  a  whole,  the  jury  could  not 
have  misunderstood  them.     The  instructions  asked  by  the 
defendant  were  properly  refused.    The  judgment  is  aflSrmed 
on  both  appeals. — Affirmed. 


Emily  Ebersole  et  ah,  Appellants,  v.  Pharaoh  Moot  et  ah 

130  6^  Homesteads:    improvements     afteb    judgment:     Not    subject    to 

130_^1  judgment.    Code,  section  2976,  provides  that  a  homestead  may 

be  sold  on  execution,  for  debts  contracted  prior  to  its  acquisi< 
tion,  but  only  after  exhausting  all  other  property  liable  to 
execution.  Held,  that  where,  in  an  action  to  subject  part  ol 
the  value  of  a  homestead  to  plaintiff's  Judgment,  there  wero 
findings  that  defendant  acquired  his  homestead  prior  to  plain- 
tiff's Judgment,  and  had  ever  since  occupied  It  as  such,  and 
since  the  entry  of  such  Judgment  defendant  had  enhanced  \t\ 
value  by  improvements  by  1700,  and  that  It  was  now  worth 
11,000,  such  findings  supported  a  conclusion  of  law  that  the 
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increase  of  value  since  the  judgment  was  not  subject  to  Uie 
pajrment  of  tlie  judgment,  as  tlie  liomestead  exemption  laws 
will  be  liberally  construed  in  favor  of  exemption,  and,  hence, 
suitable  expenditures  for  improvement  will  not  subject  a 
homestead  to  payment  of  a  judgment. 

Appeal  from  Calhoun  District  Court. — Hon.  Z.  A.  Chuech, 

Judge. 

Saturday,  December  22, 1900. 

Action  to  subject  part  of  the  value  of  a  homestead  to 
the  payment  of  a  judgment  The  following  are  findings  of 
fact  by  the  court:  "(1)  That  lot  15,  in  the  southwest  i  of 
section  17,  township  89,  range  31,  Calhoun  county,  Iowa,  is 
the  homestead  of  defendant  Pharaoh  Moot;  (2)  that  he  ac- 
quired and  occupied  the  said  premises  prior  to  the  date  of 
plaintiff's  judgment,  and  has  since  continued  to  occupy  the 
same  as  his  homestead;  (3)  that  said  premises  embrace  one 
acre,  and  is  not  now  and  never  was,  within  the  limits  of  a 
city  or  an  incorporated  town;  (4)  that  the  value  of  said 
premises  is  one  thousand  dollars;  (5)  that  said  premises  are 
incumbered  to  the  extent  of  seventy-five  dollars;  (6)  that 
since  the  rendition  of  plaintiffs'  judgment  the  value  of  said 
premises  has  been  enhanced  by  improvements  made  by  de- 
fendant Pharaoh  Moot  in  the  amount  of  seven  hundred  dol- 
lars; (7)  that  defendant  P.  Moot  is  indebted  to  plaintiffs  on 
the  judgment  declared  on  in  count  2  of  their  petition  in  the 
sum  of  two  himdred  fifty  nine  dollars."  The  petition  asked 
that  the  part  of  the  value  of  the  homestead  acquired  since 
the  contracting  of  the  debt  on  which  plaintiff's  judgment  is 
obtained  be  subjected  to  the  payment  of  the  judgment  The 
district  court  denied  the  relief  prayed,  and  the  plaintiffs 
appealed. — Affirmed. 

E.  A.  Walton  and  E.  E.  Cradall  for  appellants. 
J".  (7.  Kerr  for  appellees. 
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Granger^  C.  J — The  evidence  is  not  in  the  record,  and 
appellants  present  the  case  on  an  assignment  of  errors  based 
on  findings  of  fact  by  the  court.    Appellants  present  a  single 
proposition  in  argument,  as  follows :    ^That  where  one  hav- 
ing a  title  to  and  occupying  land  as  a  homestead  afterwards 
becomes  indebted,  his  exemption  is  only  that  which  he  has 
at  the  time,  and  substantial  improvements  thereafter  made 
are  not  and  should  not  be  exempt,  but  constitute  pro  tanlo 
subsequent  acquisition."     Keliance  is  placed  on  Code,  sec- 
tions 2976,  2981.    The  first  section  provides  that  "the  home- 
stead may  be  sold  on  execution  for  debts  contracted  prior  to 
its  acquisition,  but  in  such  case  it  shall  not  be  sold  except  to 
supply    any    deficiency    remaining    after    exhausting    the 
other  property  of   the  debtor   liable   to  execution."      The 
last  section  has  this  provision:    "The  new  homestead,  to  the 
extent  in  value  of  the  old,  is  exempt  from  execution  in  all 
cases  where  the  old  or  former  one  would  have  been."  Appel- 
lants do  not  tell  us,  nor  do  we  see,  what  application  section 
2981  has  to  the  question  presented.     Section  2976  does  no 
more  than  provide  that  the  homestead  shall  be  liable  for 
debts  contracted  prior  to  its  acquisition.     This  case  does  not 
<jome  within  the  letter  of  the  provision,  nor  do  we  see  any- 
thing in  the  spirit  of  the  law  to  justify  us  in  giving  it  the 
•construction  contended  for.    The  case  of  Croup  &  Sliafer  v. 
Morton,  49  Iowa,  16,  and  same  case  in  53  Iowa,  599,  are 
<;ited  as  being  to  some  extent  in  line  with  appellants'  con- 
tention.   The  case  was  twice  appealed,  and  it  deals  only  with 
the  question,  so  far  as  it  can  have  application  here,  of  the 
liability  of  a  homestead  for  the  debts  of  the  husband,  con- 
tracted before  its  acquisition,  where  the  title  is  in  the  wife, 
and  the  husband  has  paid  part  of  the  purchase  price  of  the 
lots  and  a  part  of  the  cost  of  building  the  house.    On  the  last 
appeal  the  case  is  criticised  in  argument  as  being  in  conflict 
with  Coming  v.  Fowler,  24  Iowa,  584,  and  the  opinion,  on 
the  second  appeal  (53  Iowa,  599),  distinguishes  the  eaaes^ 
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and  the  holding  in  the  Croup  &  Shafer  Case  is  made  to 
depend  on  the  fact  that  the  husband  furnished  the  means, 
to  a  large  extent,  to  buy  the  lots  and  erect  the  house,  and  that 
is  made  a  distinguishing  fact  from  the  Coming  Case,  in 
which  the  wife  purchased  the  land,  and  the  husband  then 
furnished  the  larger  part  of  the  means  for  making  the  im- 
provements. In  the  Group  &  Shafer  Case  the  enhanced 
value  of  the  homestead,  because  of  the  expenditures  thereon 
by  the  husband,  was  held  liable  for  his  debts  contracted  prior 
to  the  acquisition.  In  the  Coming  Case,  where  the  husband 
merely  added  improvements  to  land  belonging  to  the  wife, 
such  enchanced  value  was  held  not  liable  for  such  debts.  Wo 
do  not  esteem  the  cases  of  much  importance  as  authority  in 
this  case,  for  they  deal  with  the  question  of  improvements  to 
the  wife's  property,  while  in  this  case  the  husband  owns  the 
land  and  makes  the  improvements  thereon.  However,  in  the 
Coming  Case,  the  creditors  are  denied  a  lien  on  the  added 
value  of  the  wife's  property  because  of  the  husband's  ex- 
penditures. The  case  of  Hamill  v.  Henry,  69  Iowa,  752,  is 
also  cited  by  apellants,  but  we  do  not  see  that  it  affords  any 
light  on  the  question  involved  in  this  case.  It  is  in  line,  on 
<lifferent  questions,  with  the  cases  we  have  considered. 

This  particular  question  has  not  been  determined  by 
this  court.  We  do  not  think,  however,  that  plaintiffs'  claim 
cem  be  sustained.  The  court  found  the  homestead  to  be  of 
the  value  of  $1,000,  and  the  value  of  the  improvements 
thereon  to  be  $700.  It  seems  to  us  to  be  a  proper  legal  in- 
ference, from  the  provisions  of  the  law  as  to  homestead 
rights,  that  the  owner  may  make  expenditures  thereon  and 
improvements  thereto  necessary  to  its  preservation  and  suit- 
ableness for  homestead  occupation.  The  law  on  this  sub- 
ject has  always  received  liberal  construction  in  favor  of  the 
homestead  occupant  out  of  considerations  of  public  policy 
and  the  very  humane  and  beneficent  purpose  that  inspired 
the  enactment  of  the  law.     This  liberality  of  construction 
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should  not  lead  to  the  granting  of  rights  not  within  the  spirit 
and  purpose  of  the  enactment.  That  a  homestead  should  be 
adequate  to  the  needs  of  a  family  is  so  clearly  within  the 
spirit  of  the  law  that  it  would  hardly  be  questioned ;  and  we 
think  it  to  be  a  part  of  the  homestead  right  that  the  owner 
may  so  maintain  it  that  it  is,  in  a  reasonable  sense,  a  home 
for  the  family,  as  to  its  capacity  and  conveniences,  and  that 
to  this  end  changes  may  be  made  from  time  to  time,  and  the 
expenditures  therefore  are  protected  as  a  part  of  the  home- 
stead right.  The  evidence  is  not  before  us,  and  we  have  no 
reason  to  assume  in  this  case  any  improper  expenditures. 
In  fact,  we  assume  the  judgment  of  the  court  to  be  right,  un- 
less the  contrary  appears.    The  judgment  below  is  affirmed. 
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117  6821  Lavina  Ba];^nisteb^  Executrix  of  the  Estate  of  Dwight 

I13I    60*  Bannister,  Deceased,  and  J.  M.  Kansier  v.  Clara  V. 

McIntire,  Administratrix  of  Estate  of  John  W.  Mc- 

Intire,  Deceased,  Appellants. 

Condemnation  Damages:     payment  to  sheriff:    Duty  to  retain  for 

land  owner,    A   sheriff  with   whom  the  amount  awarded  as 

3    damages   in   condemnation   proceedings   for    right   of   way   is 

deposited  by  the  railroad,  pursuant  to  Code  1873.  section  1244. 

is  bound  to  retain  it  for  the  land-owner. 

Suit  against  sheriff:  Parties.  A  Sheriff  sued  for  money  de- 
posited with  him  pursuant  to  Code  1873,  section  1244.  by  a 
1  railroad,  as  damages  due  plaintiff  for  a  right  of  way  over  his 
land  acquired  by  condemnation,  is  not  entitled  to  have  the 
railroad  made  a  defendant,  on  allegation  that  he  had  paid  the 
money  back  to  it;  the  case  against  the  sheriff  being  deter- 
minable without  affecting  the  rights  or  liabilities  of  the  rail- 
road. 

Ex-Pa rtc  Orders:  revocation:  Subsequent  term.  Where  a  rail- 
road, without  hearing,  is  made  a  defendant  on  an  ex  parte 
order,  the  order  may.  at  a  subsequent  term,  after  the  record 
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2  has  been  signed,  be  revoked  by  an  associate  of  the  judge  mak- 
ing the  order;  the  application  to  revoke  being  nothing  more, 
than  a  request  to  dismiss  the  case  against  the  railroad. 

Admissions:  avoidance  fob  fraud.  A  written  admission  of 
liability,  and  promise  to  pay,  taking  the  claim  out  of  the 
statute  of  limitations,  made  by  a  sheriff  as  to  money  deposited 
4  with  him  as  damages  for  a  railroad  right  of  way,  cannot  be. 
avoided  on  the  ground  of  fraud,  because  the  sheriff  signed  the 
writing  without  reading  it.  and  the  attorneys  of  the  promisee 
said  it  was  to  protect  their  client  against  the  railroad. 

Appeal  from  Wapello  District  Cour/!.— Hon.  T.  M.  Fee,, 

Judge. 

Saturday,  December  22,  1900. 

This  is  an  action  to  recover  of  a  sheriff  a  sum  of  money 
deposited  with  him  by  the  Wabash  Railroad  Company  as 
damages  due  plaintiffs  for  a  right  of  way  of  said  railway,, 
which  had  been  secured  by  condemnation  proceedings  across 
a  lot  belonging  to  said  plaintiffs.  The  amount  deposited  was 
what  had  been  awarded  in  the  ad  quod  damnum  proceedings. 
There  was  a  directed  verdict  against  John  W.  Mclntire,  and. 
he  appeals. — Affirmed, 

W.  W.  Cory  for  appellant. 

McElroy  &  Heindell  for  appellees  plaintiffs. 

8.  S.  Caruthers  for  appellee  Wabash  E.  Co. 

Waterman,  J. — Dwight  Bannister,  one  of  the  plain- 
tiffs, and  John  W.  Mclntire,  who  was  sheriff  of  Wapello 
county,  and  who  is  the  principal  defendant,  were  alive  when 
this  action  was  instituted.  They  have  since  died,  and  their 
representatives  have  been  substituted.  The  action  was  orgi- 
nally  brought  against  Mclntire  as  sheriff  on  his  oflScial  bond, 
and  the  sureties  thereon  were  made  parties  defendant.  There- 
after it  was  dismissed  by  plaintiffs  as  against  the  sureties,. 
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and  proceeded  to  judgment  only  as  against  Mclntire.  The 
main  facts  are  not  in  dispute.  The  plaintiffs  were  owners 
of  a  lot  in  the  city  of  Ottumwa,  across  which,  in  December, 
1802,  a  right  of  way  was  condemned  by  the  Wabash  Railroad 
Company.  The  award  of  damages  made  by  the  sheriff's  jury 
was  $380.  Plaintiffs  were  not  satisfied  with  the  award.  They 
claim  to  have  taken  an  appeal  to  the  district  court,  but  as 
that  fact  is  in  dispute,  and  not  necessary  to  a  decision  of  the 
issues  presented,  we  do  not  determine  it  The  railroad  com- 
pany on  January  18,  1893,  deposited  the  amount  of  the 
award  with  Mclntire,  the  sheriff,  took  possession  of  the 
property,  and  constructed  its  road.  This  action  was  brought 
on  December  24,  1896.  Other  facts  will  be  set  out  in  their 
proper  conn'^ction  in  the  course  of  the  opinion. 

I.  On  behalf  of  the  defendant,  it  was  moved  that  the 
Wabash  Railroad  Company  be  made  a  party  to  the  suit,  it 
being  averred  that,  after  the  deposit  of  said  money  with  de- 
It  ndant  sheriff,  he  paid  the  same  over  to  a  lawfully  author- 
ized agent  of  said  railroad  company,  and  that,  if  ho 
1  is  called  upon  to  respond  to  plaintiff's  demands,  he 

should  have  judgment  over  against  the  railroad  com- 
pany. This  motion  came  on  for  hearing  before  Eichelberger, 
J.,  and  was  sustained  by  him.  Thereafter,  at  a  later  term, 
the  railroad  company  appeared,  and  asked  that  the  order  mak- 
ing it  a  party  be  set  aside.  This  application  was  heard  before 
Fee,  J.,  who  sustained  it,  and  his  order  so  made  is  set  up  as 
the  first  ground  of  complaint.  It  may  be  well,  first  to  con- 
sider the  merits  of  the  order  making  the  railroad  company  a 
party.  This  is  a  law  action.  The  petition  states  a  case 
against  Mclntire,  sheriff,  which  could  be  fully  determined 
without  affecting  the  rights  or  liabilities  of  any  other  person 
than  the  original  parties  to  the  action.  There  was  no  call 
for  the  making  of  any  other  parties.  Shambaugh  r.  Current, 
111  Iowa,  121.  The  fact,  if  it  be  such,  that  Mclntire  stoo*l 
in  the  relation  of  surety  to  the  railroad  company,  which  was 
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liable  over  to  him,  if  he  was  called  upon  to  pay  plaintiffs 
demand^  would  not  affect  the  question.  Under  our  statutes, 
an  action  may  be  maintained  against  a  surety  alone,  without 
joining  his  principal.  Marshall  County  v.  Knoll,  102  Iowa, 
573. 

But  it  is  said  that  Judge  Fee  had  no  right,  at  a  subse- 
quent term  and  after  the  record  had  been  signed,  to  revoke 
an  order  made  by  his  associate  on  the  bench.    The  order  of 
Judge  Eichelberger  was  made  ex  parte.    The  railroad 

2  company  had  no  hearing  in  the  matter.      In  legal 
effect,  its  application  to  revoke  the  order  was  nothing 

more  than  a  request  that  the  case  be  dismissed  as  against  it. 
Clearly,  it  had  a  right  to  a  hearing  on  such  an  application, 
and  it  could  not  be  denied  relief,  if  otherwise  entitled  thereto, 
merely  because,  if  granted,  the  order  of  Judge  Eichelberger 
would  be  set  aside.  In  connection  with  the  contention  on 
appellant^s  part  that  the  Wabash  Railroad  Company  should 
have  been  retained  as  a  party,  something  is  claimed  for  the 
fact  that  the  deposit  was  surrendered  by  the  sheriff  to  a  duly- 
authorized  agent  of  the  railroad  company.  The  claim  is  that 
the  sheriff  was  the  agent  of  the  railroad  company  in  taking 
this  money,  and,  if  he  gave  it  up  to  his  principal,  the  latter 
alone  is  liable  to  the  landowner.  We  said  in  White  v.  Rail- 
way Co.,  64  Iowa,  281,  that  in  proceedings  of  this  kind  the 
sheriff  is  the  agent  of  the  railroad  company,  and  not  of  the 
landowner ;  but  this  language  was  used  in  relation  to  a  con- 
tention by  the  defendant  there  that  a  payment  to  the  sheriff 
satisfied  the  landowner's  claim  against  the  company, 

3  even  though  such  owner  failed  to  receive  the  money. 
It  was  never  meant  that  the  landowner  had  no  in- 

terest  in  the  deposit,  but  that  it  could  be  surrendered  by  the 
sheriff  to  the  railroad  company  whenever  he  saw  fit  to  do  so. 
The  deposit  with  the  sheriff  of  the  amount  of  the  award  is 
intended  as  security  for  the  landowner,  where  the  company 
takes  immediate  poi=:sossion  of  the  land,  as  it  did  in  this  case. 
Code  1873,  section  1244.     This  security  is  worthless  if  the 
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sheriff  is  not  obliged  to  retain  the  funds.  While  the  sheriff 
is  in  a  certain  sense  the  agent  of  the  railroad  company,  yet 
the  landowner  has  such  an  interest  in  the  deposit,  when 
made,  that  he  may  hold  that  officer  liable  for  its  sake  keeping. 
See  Lower  v.  Miller,  66  Iowa,  408. 

II.  The  bar  of  the  statute  of  limitations  is  set  up  by 
defendant.  In  Lower  v.  Miller,  supra,  this  court  held  that  a 
right  of  action  against  the  sheriff  for  such  a  deposit  accrues 
to  the  landowner  immediately  after  the  expiration  of  the  30 
days  allowed  for  appealing  from  the  award,  and  that  such 
action  is  barred  if  not  brought  within  three  years  after  the 
right  is  thus  fixed.  Plaintiff  seeks  to  remove  the  bar  in  this 
case  by  setting  up  a  written  admission  of  liability,  together 
with  a  promise  to  pay,  signed  by  said  Mclntire  on  the 
4  fifth  day  of  January,  1896.    In  response  to  this,  Mc- 

lntire claims  that  his  signature  to  this  paper  was 
procured  by  fraud ;  that  he  signed  the  same  without  reading 
it,  on  the  statement  made  by  one  of  the  plaintiff's  attorneys 
that  it  was  to  protect  plaintiff  against  the  railroad  company. 
We  do  not  think  the  showing  sufficient  to  have  taken  the  issue 
of  fraud  to  the  jury.    In  Bonnot  Co.  v.  Newman,  108  Iowa, 
158,  we  said  with  relation  to  a  state  of  facts  quite  similar: 
** While  persons,  on  the  faith  of  another's  word  alone,  every 
day  sign  contracts  without  reading  them,  the  law  has  ever 
adjudged  this  such  indifference  as  will  preclude  a  remedy 
in  event  of  deception."  Nothing  was  done  to  prevent  Mclntire 
from  reading  the  paper  he  signed.     If  he  chose  to  rely  on 
the  statement  of  plaintiff's  attorney  as  to  its  effect,  which 
statement  seems  to  have  been  made  in  good  faith,  the  wrong, 
if  he  suffers  any,  is  due  to  his  own  folly.    McKinney  v.  Her- 
rick,  66  Iowa,  414 ;  Wallace  v.  Railway  Co.,  67  Iowa,  547 ; 
Roundy  v.  Kent,  75  Iowa,  665 ;  Jenkins  v.  Coal  Co.,  82  Iowa, 
618 ;  Railway  Co.  v.  Cox,  76  Iowa,  306.     Our  conclusion  is 
that  the  judgment  of  the  trial  court  is  fully  warranted  both 
by  the  law  and  the  facts. — Affirmed. 
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M.  A*  Wabthen,  Appellant,  v.  L.  D.  Himsteeet  and  W.    /l©  ^j 

B.  Carruthers  &  Son. 


Default:  waiver  of  defects  in  pleading.  Where  a  surety  pays 
1  a  note,  and  subsequently  obtains  judgment  against  the  prin- 
cipal and  the  other  surety,  on  default,  for  the  sum  paid,  in 
an  action  by  the  latter  surety  to  prevent  the  application  of 
the  purchase  price  of  certain  of  his  realty  to  the  payment  of 
such  judgment  he  cannot  claim  that  no  legal  judgment  could 
have  been  rendered  against  him  on  the  pleadings  in  such  suit, 
since  his  co-surety  had  a  cause  of  action  against  him,  and  any 
defect  in  the  pleadings  were  waived  by  the  default 

Wau^es  that  judgment  was  excessive.  Where  a  surety  pays  a 
note  and  obtains  a  judgment  against  the  principal  and   his 

1  co-surety  by  default,  in  an  action  by  such  co-surety  to  prevent 
the  application  of  the  proceeds  of  certain  realty  to  such  judg- 
ment the  fact  that  the  judgment  was  excessive,  as  against 
him,  cannot  avail  to  defeat  the  action,  since  he  knew  what 
was  claimed  and  voluntarily  permitted  the  action  to  go  to 
judgment  Tvithout  defense. 

Fbaud  in  getting:  Evidence,  In  an  action  by  a  surety  to  pre- 
vent the  application  of  the  proceeds  of  certain  realty  to  the 
payment  of  a  judgment  against  him  and  the  principal,  ob- 
tained by  a  co-surety,  who  had  paid  the  debt,  a  contention 

2  that  the  judgment  was  procured  by  fraud  is  not  sustained, 
where  the  principal,  claiming  without  authority  to  represent 
the  other  surety,  agreed  that  judgment  for  the  full  amount  of 
the  note  might  be  taken  against  him  and  the  surety,  because 
the  principal  not  being  the  agent  of  defendant,  the  latter  was 
not  responsible  for  his  said  representations. 

Appeal  from  Warren  District  Court.  — Hon.  J.  H.  Apple- 

GATE,  Judge. 

Saturday,  December  22,  1900. 

This  is  an  action  in  equity,  the  particulars  of  which  will 
he  set  out  in  the  opinion.  From  a  decree  dismissing  the 
petition,  plaintiff  appeals. — Affirmed. 
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0,  G.  Brown  for  appellant. 

W.  F.  Poivell  for  appellees. 

Waterman,  J. — Defendant  Himstreet  and  plaintiff 
were  sureties  on  the  note  of  A.  L.  Warthen.  Himstreet  paid 
the  note,  and  thereafter  brought  suit  against  plaintiff  and  A- 
L.  Warthen  for  the  amount  due  on  the  note  and  attorney's 
fees.  He  obtained  judgment  for  the  sum  claimed.  After  a  time, 
some  land  of  M.  A.  Warthen  being  sold,  an  amount  sufficient 
to  pay  said  judgment  was  reserved  out  of  the  purchase  price 
by  defendants  Carruthers  &  Son,  who  paid  therefrom  to  Him- 
street one-half  the  amount  of  his  judgment,  and  still  retain 
the  remainder,  awaiting  the  result  of  this  action.  It 
is  claimed  the  judgment  obtained  by  Himstreet  is  in- 
valid, on  grounds  which  will  be  later  set  out.  It 
is  prayed  that  the  money  held  by  Carruthers  &  Son 
be  ordered  paid  into  court,  and  plaintiff  be  decreed  the 
owner  thereof,  and  that  she  have  judgment  for  the  amount 
of  the  attomey^s  fee  paid  to  Himstreet,  which  was  one-half 
the  amount  of  the  fee  included  in  his  judgment. 

II.  The  first  claim  made  by  appellant  is  that  no  legal 
judgment  could  be  rendered  on  the  pleadings  in  the  action 
by  Himstreet.  The  petition  in  that  action  alleged  that  Him- 
street and  plaintiff  were  sureties  on  the  note  of  A.  L.  War- 
then  ;  that  plaintiff  paid  to  the  holder  the  amount  due,  and 
said  note  was  assigned  to  him.  The  original  notice  in  that 
case  recited  that  plaintiff,  as  surety,  had  paid  the  note,  and 
would  ask  judgment  for  the  amount  due  thereon,  with  at- 
torney's fees.  The  defendants  made  default,  and  judgment 
was  rendered  for  the  sum  prayed,  with  attorney's  fees.  The 
claim  now  made  is  that  a  surety  who  pays  a  note  has  no 
right  of  action  thereon  against  his  co-surety;  that,  at  most, 
Himstreet  could  only  recover  of  the  plaintiff  one-half  the 

amount  which  he  paid.     Both  of  these  contentions 
1  may  be  admitted,  but  we  think  they  are  presented  too 

late  to  avail  plaintiff.    Himstreet  was  clearly  entitled 
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to  maintain  an  action  for  contribution  against  plaintiff.  Bjr 
the  original  notice,  plaintiff  was  warned  of  the  amount  foi> 
which  judgment  would  be  asked.  We  have  held  that  a  de- 
fendant may  be  concluded  by  a  default  when  the  facts  stated 
in  the  petition  do  not  constitute  a  good  cause  of  action  at 
law,  or  when  the  petition  is  so  defective  as  to  be  vulnerable 
to  a  demurrer.  Fred  Miller  Brewing  Go.  v.  Capital  Ins.  Co., 
Ill  Iowa,  82,  and  cases  cited.  Doubtless,  if  no  cause  of  ac- 
tion is  stated,  a  default  has  no  such  effect.  Bosch  v.  Kass- 
ing,  64  Iowa,  312.  But  Himstreet  did  state  a  cause  of  ac^ 
tion.  The  defect  in  his  petition  was  in  matter  of  form  only,, 
and  this  the  defendants  could  waive,  and  by  their  non-appeai- 
ance  did  waive.  The  fact  that  the  judgment  was  excessive  as 
against  plaintiff  will  not  avail  her  in  this  action.  She  knew 
what  was  claimed,  and  permitted  the  action  to  go  to  judg- 
ment, giving  the  matter  no  attention.  It  is  too  late  now  to 
complain  on  this  score.  ShricJcer  v.  Field,  9  Iowa,  366-371 ; 
Railroad  Co.  v.  Edit,  37  Iowa,  621;  Doyle  v.  Beilly,  18 
Iowa,  108 ;  Code,  section  3440. 

III.  Plaintiff,  however,  claims  that  the  judgment  in 
Himstreet^s  favor  was  procured  by  fraud,  and  we  turn  now  to 
the  testimony  on  this  issue.    Plaintiff  is  the  mother  of  A.  L. 

Warthen  the  principal  on  the  note.  A.  L.  Warthen 
2  testifies    that    it    was    agreed    between    him    and 

Himstreet  and  the  latter^s  attorneys,  Powell 
and  Ross,  that  judgment  should  be  taken  against 
his  mother  for  only  one-half  of  the  amoimt  paid 
on  the  note.  This  is  denied  by  Himstreet,  Powell, 
and  Eoss,  who  assert  that  A.  L.  Warthen,  claiming  to 
represent  his  mother,  agreed  that  judgment  might  be  taken 
for  the  full  amount  due  on  the  note,  with  attorney's  fee, 
against  both  him  and  his  mother,  if  Hinf street  would  stay 
execution,  and  would  agree  to  bring  no  action  to  set  aside 
certain  conveyances  of  real  estate  previously  made  by  his 
mother.     We  are  satisfied  the  agreement  was  as  last  stated. 
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and  that  there  was  no  fraud  in  obtaining  the  judgment.  It 
is,  perhaps,  true  that  A.  L.  Warthen  had  no  authority  from 
his  mother  to  make  any  such  agreement,  and  doubtless  he 
told  her  that  judgment  would  be  taken  against  her  for  only 
ber  share  of  the  liability  on  the  note;  but,  if  so,  Himstreet 
is  not  responsible.  A.  L.  Warthen  was  not  his  agent  or  rep- 
resentative. If  plaintiff  was  misled  by  her  son's  statement, 
she,  and  not  Himstreet,  must  suffer.  Our  conclusion  is  that 
the  judgment  of  the  district  court  must  be  affirmed. 


uir^l        The  Faemee's  Co-Opeeative  Ceeameey  Company,  v.  Iowa 
^^2^^/  State  Insueance  Company,  Appellant. 


Action  on  Policy:  statute  op  limitations:  Change  in  statute. 
Plaintiff's  property  was  insured  under  a  policy  providing  that 
an  action  for  loss  must  be  brought  within  six  months  after 
the  time  of  the  fire.  Code.  1897,  provides  that  the  time  within 
which  action  may  be  brought  shall  not  be  limited  to  less 
than  one  year  from  the  time  cause  of  action  arose,  and  no 
provision  of  the  policy  to  the  contrary  shall  be  availing.  A 
loss  occurred  before  the  Code  went  into  effect,  but  the  action 
was  not  brought  thereon  until  afterwards,  and  until  after  the 
time  limited  by  the  policy.  Held,  that  the  Code  did  not  affect 
the  contract,  since  it  does  not  fix  a  period  of  limitation  affect- 
ing the  remedy  only,  but  undertakes  to  limit  contract  rights, 
which  it  cannot  destroy  if  vested  before  it  took  effect,  and 
therefore  the  action  was  barred. 

Appeal  from  Madison  District  Court, — ^Hon.  A.  W  .  Wilk- 
inson, Judge. 

Saturday,  Decembee  22,  1900. 

Action  at  law  on  a  policy  of  fire  insurance.  The  de- 
fendant, among  other  things,  pleaded  that  the  action  was  not 
brought  within  the  time  fixed  by  the  policy.  Trial  to  a  jury, 
verdict  for  plaintiff,  and  defendant  appeals. — Reversed. 
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W.  C.  Miller  and  H.  Scott  Howell  <&  Sons  for  appellant 

No  appearance  for  appellea 

Deemeb^  J. — The  policy  in  suit  was  issued  by  defend- 
ant company  July  13,  1897.  By  the  terms  of  one  of  the  by- 
laws, that  was  expressly  made  a  part  of  the  instrument,  it 
was  provided  that  "no  suit  or  action  against  said  company, 
for  the  recovery  of  such  loss  or  damage,  shall  be  sustainable 
in  any  court  of  law  or  chancery,  unless  such  suit  or  action 
fihall  be  commenced  within  the  term  of  six  months  next  after 
the  date  of  the  occurrence  of  the  fire."  Plaintiff's  property 
was  destroyed  by  fire  September  9,  1897;  and  this  action 
was  brought  August  30,  1898.  Under  prior  decisions  of  this 
<50urt,  the  time  fixed  in  the  contract  within  which  suit  should 
be  brought  commenced  to  run,  not  from  the  date  of  the  fire, 
but  from  the  time  when  the  cause  of  action  accrued.  Read 
V.  Insurance  Co.,  103  Iowa,  307,  and  cases  cited ;  Code,  sec- 
tion 1744;  and  Acts  Eighteenth  General  Assembly,  chapter 
Sll,  section  3.  The  time  when  the  cause  of  action  accrued 
was  either  40  or  90  days  after  notice  and  proof  of  loss  were 
given,  depending  on  which  of  the  statutes  referred  to  was  in 
force  when  this  action  was  commenced.  It  will  be  noticed 
that  the  fire  occurred  before  the  Code  of  1897  went  into 
effect,  and  that  the  action  was  brought  several  months  after 
that  time.  The  Code  provides  that  the  time  within  which 
action  may  be  brought  shall  not  be  limited  to  less  than  one 
year  from  the  time  when  the  cause  of  action  arose,  and  that 
no  provision  of  the  policy  to  the  contrary  should  be  availing. 
There  was  no  such  statute  prior  to  time  the  Code  of  1897 
went  into  effect.  Prior  to  the  adoption  of  that  section,  it  was 
lawful  for  the  parties  to  create  a  contract  limitation  that 
would  be  binding  on  the  courts.  Moore  v.  Insurance  Co., 
72  Iowa,  415;  Harrison  v.  Insurance  Co.,  102  Iowa,  115. 
Such  a  limitation  is  plainly  distinguishable  from  one 
created  by  statute,  and  courts  with  great  unanimity  have 

Vol.  112  Iowa— 39. 
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BO    held.      Biddlesbarger    v.     Insurance     Co.,    7     WalL 
386  (19  L.  Ed.  257)  ;  Harrison  v.  Insurance  Co.,  supra,  and 
cases  cited.    It  has  been  said  that  it  does  not  merely  bar  tlie 
remedy,  but  that  it  extinguishes  the  right.    May,  Insurance, 
section  432 ;  Williams  v.  Insurance  Co.,  20  Vt.  222 ;  Trav- 
elers' Ins.  Co.  V.  California  Ins.  Co.  of  San  Francisco,  1  X, 
D.  (45  N.  W.  Kep.  703,  8  L.  K.  A.  769).    Statutes  of  limita- 
tions are,  of  course,  enacted  by  the  legislature,  and  pertain 
exclusively  to  the  remedy,  and,  with  some  exceptions  not 
necessary  to  be  stated,  may  be  changed  by  the  legislature  so 
as  to  affect  existing  contracts.     Contract  rights  and  obliga- 
tions cannot,  as  a  general  rule,  be  changed  by  subsequent 
legislation.     It  is  fundamental  that  the  legislature  cannot 
impair  the  obligations  of  a  contract.     These  rules  are  well 
established,  and  the  vital  point  in  the  case  is  this:    Does  a 
statute  providing  that  conditions  like  the  one  in  the  policy 
in  suit,  limiting  the  time  in  which  actions  may  be  brought, 
shall  be  of  no  avail,  relate  to  the  remedy,  or  does  it  impair 
contract  rights  theretofore  existing  between  the  parties  ?    If 
it  affects  the  remedy  simply,  it  is  valid.    But  if  it  destroys 
valid  contract  rights,  then  it  is  of  no  avail,  as  applied  to 
rights  existing  when  that  statute  went  into  effect.     We  have 
attempted  to  show  that  by  the  uniform  holding  of  the  courts 
the  contract  relates,  not  simply  to  the  remedy,  but  that  it 
extinguishes  rights.     The  statute  does  not  attempt  to  fix  a 
period  of  limitations.    It  undertakes  to  limit  contract  rights, 
and  nothing  more.     The  limitation  statute  is  found  in  an- 
other provision  of  the  Code.    Parties  may  contract  as  before, 
provided  the  limitation  fixed  by  them  is  not  less  than  one 
year.    These  views  are  sustained  by  Kimball  v.  Association, 
90  Me.  183  (38  Atl.  Eep.  103),  and  Sample  v.  Insurance 
Co.,  46  S.  C.  491  (24  S.  E.  Kep.  334,  47  L.  K.  A.  696),  and 
have  never  been  questioned,  so  far  as  we  have  been  able  to 
discover. 

Statutes  of  limitation  are  for  the  greater  part  rules  of 
evidence,  providing,  in  favor  of  the  repose  and  safety  of 
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society,  that  a  certain  lapse  of  time  shall  give  rise  to  a  pre- 
sumption of  payment  or  grant;  and,  as  the  length  of  this 
period  depends  on  the  will  of  the  legislature,  it  may  be  short- 
ened or  lengthened  at  pleasure,  provided  that,  if  shortened, 
the  bar  is  not  immediate,  and  a  reasonable  time  remains  in 
which  to  sue.     Contract  limitations  are  based  on  the  agree- 
ment of  the  parties,  and  not  only  affect  the  remedy,  but  the 
right.     Concede  that  the  legislature  has  power  to  control 
this  contract  right,  it  cannot,  by  so  doing,  impair  contracts 
already  in  existence,  especially  where,  as  in  this  case,  the 
right  has  become  vested  by  reason  of  the  destruction  of  the 
property.    The  statute  in  question  does  not  in  any  sense  re- 
late to  evidence.    It  was,  as  we  have  said,  evidently  intended 
to  place  a  limit  on  the  right  of  contract,  and,  of  course,  can- 
not affect  existing  obligations.    From  this  view  of  the  case, 
it  follows  that  the  statute  cannot  be  made  to  operate  retro- 
spectively.   Indeed,  a  statute  will  not  be  so  construed  unless 
it  clearly  appears  that  this  was  the  legislative  intent.     Starr 
V,  City  of  Burlington,  45  Iowa,  87.     If,  then,  it  appears 
that  to  make  it  retroactive  would  destroy  its  operation,  tho 
presumption  that  it  was  to  operate  prospectively  will  tlio 
more  readily  be  adopted ;  and  the  act  will  not  be  permitted 
to  affect  past  transactions,  unless  such  intention  is  clearly 
and  xmequivocally  expressed.     If  the  statute  related  simply 
to  the  remedy,  and  was  nothing  more  than  a  statute  of  repose, 
it  would,  of  course,  apply  to  actions  commenced  after  its 
passage.     But  that  it  was  intended  as  a  limitation  on  the 
power  and  right  of  contract  is,  we  think,  very  clear,  and  that 
legislation  impairing  the  obligations  of  contracts  is  invalid 
is  equally  clear.     See  McCracken  v.  Hay  ward,  2  How.  608 
(11  L.  Ed.  397)  ;  Gunn  v.  Barry,  15  Wall.  610  (21  L.  Ed. 
212).     As  the  fire  occurred,  and  the  rights  of  the  parties 
vested,  before  the  Code  of  1897  went  into  effect,  the  action 
should  have  been  brought  within  the  time  fixed  by  the  con- 
tract.    As  it  was  not  so  brought,  plaintiff  had  no  right  to 
recover,  and  the  trial  court  should  have  so  held. — ^Hevebsed. 
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N.  J.  Stkeichen  and  Raymond  S.  Fabe  v.  L.  F.  Fehlei- 

SEN,  Appellant, 

Contract  of  Partnership  Not  to  Engage  In  Business:  not  bindino 

ON  PARTNERS  AS  INDIVIDUALS.  Defendant  and  his  brother  owned 
a  lumber  yard  in  partnership,  which  they  sold  to  plaintiff, 
and  agreed  to  execute  a  contract  not  to  start  a  lumber  yard 

1  in  the  city  for  three  years,  and  In  pursuance  of  such  agree- 
ment a  contract  was  signed  by  both  members  of  the  firm. 
Held,  that  defendant,  by  engaging  in  the  prohibited  business 
as  an  individual,  was  not  liable  for  a  breach  of  the  contract, 
since  the  contract  was  joint,  and  did  not  prohibit  the  partners 
from  engaging  in  business  as  individuals. 

Joint  and  several  contracts:  Statute  construed.  Code,  section 
3465,  authorizes  an  action  on  a  joint  and  several  contract  to 
be  brought  against  any  or  all  of  the  persons  bound  by  the 
contract.    Held,   that  where   a  contract  was   executed   by   de- 

2  fendant  and  his  brother,  as  partners,  not  to  engage  In  business 
in  a  certain  town,  a  suit  cannot  be  maintained  against  defend- 
ant,  under  Code,  section  3465,  for  breach  of  such  contract, 
for  engaging  in  the  prohibited  business  as  an  individual,  since 
the  partnership  had  not  violated  the  contract,  and  the  statute 
had  no  application,  as  there  was  no  breach  of  contract  to 
which  it  could  apply. 

Appeal  from  Boone  District  Court. — ^Hon.  S.  M.  Weaveb, 

Judge. 

Saturday,  December  22, 1900. 

'Action  to  recover  for  a  breach  of  a  contract  not  to  en- 
gage in  business  for  a  specified  time.  Verdict  and  judgment 
for  the  plaintiffs.     Defendant  appeals. — Reversed. 

Jordan  &  Goodyhoontz  for  appellant. 
Dyer  &  Stevens  for  appellees. 

Sherwin,  J. — The  defendant  and  his  brother  were  en- 
gaged in  running  a  lumber  yard  in  Boone,  Iowa.     On  the 


r 
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twenty-eighth  day  of  December,  1895,  they  entered  into 
a  written  contract  with  the  plaintiffs,  agreeing  to  sell 
them  the  real  estate,  o£Sce,  sheds,  and  scales  of  the 
Boone  Lumber  Company  in  Boone,  Iowa,  at  the  agreed 
price  of  $5,500.  The  contract  contained  this  pro- 
vision, also:  "It  is  further  agreed  that  the  first 
party  shall  execute  to  »cond  party  a  contract,  pro- 
viding for  liquidated  damages  of  $2,000,  that  they  will  not 
start  a  fourth  or  new  lumber  yard  in  Boone,  Iowa,  for  the 

term  of  three  years ;  said  contract  to  be  executed  be- 
1  fore  January  20th,  1896/'     In  pursuance  of  such 

agreement  the  following  contract  was  executed  by  the 
defendant  and  his  brother  and  delivered  to  the  plaintiffs: 
'TEn  consideration  of  and  in  pursuance  of  a  contract  made 
and  entered  into  between  the  undersigned  and  N.  J.  Streichen 
and  Raymond  S.  Farr,  and  dated  December  28th,  1895,  the 
undersigned  hereby  agree  that  they  will  not  start  a  new  or 
fourth  lumber  yard  in  the  city  of  Boone,  Boone  county,  Iowa, 
for  the  term  of  three  years  from  January  20th,  1896,  or  tho 
tmdersigned  will  pay  to  the  said  N.  J.  Streichen  and  Ray- 
mond S.  Farr  the  sum  of  two  thousand  dollars  ($2,000)  as 
liquidated  damages  therefor.  G.  W.  Fehliesen.  L.  F. 
Fehleisen.'^  The  plaintiffs  took  possession  of  the  yard  bought 
of  G.  W.  &  L.  F.  Fehleisen  in  January,  1896.  In  the  fall 
of  1897  the  appellant  opened  a  new  and  fourthyard  in  Boone, 
in  his  wife's  name,  and  now  claims  that  the  yard  belonged 
to  her,  and  that  his  connection  therewith  was  as  a  manager 
only.  The  appellant  also  contends  that  the  contract  sued 
on  was  the  joint  contract  of  himself  and  G.  W.  Fehleisen 
as  a  partnership,  and  that  the  court  erred  in  instructing  tho 
jury  that  he  would  be  liable  thereon  if  it  found  that  he  was 
the  real  owner  of  the  business  which  he  was  conducting. 

It  will  be  noticed  that  the  contract  for  the  sale  of  the 
yard  recites  that  the  "real  estate,  sheds,  office,  and  scales  of 
the  Boone  Lumber  Company''  are  to  be  transferred  to  them. 
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It  is  also  provided  therein  that  the  stock  of  said  company  is 
to  be  inventoried  and  taken  at  a  specified  price,  and  the  con- 
tract, as  a  whole,  clearly  discloses  the  fact  that  the  plaintiffs 
were  contracting  with  a  partnership  composed  of  the  appel- 
lant and  his  brother,  G.  W.  Fehleisen.     This  contract  was 
signed:     "G.  W.  Fehleisen.     L.  F.  Fehleisen."     But,  not- 
withstanding the  way  it  was  signed,  it  stipulated  only  that 
the  first  party  should  execute  a  contract  to  not  open  a  new 
yard  in  Boone,  etc.     The  first  party  to  the  contract  was  the 
partnership  of  G.  W.  and  L.  F  Fehleisen,  doing  business  as 
the  Boone  Lumber  Company,  and  when  the  contract  in  suit 
was  drawn  it  made  direct  and  explicit  reference  to  the  pre- 
vious contract  which  had  provided  for  it.    It  says,  "In  con- 
sideration of  and  in  pursuance  of  a  contract  made  and  en- 
tered into  between  the  undersigned,     *     *     *     the  under- 
signed agree  that  they  will  not  start  a  yard,"  etc.     The  last 
contract  was  signed  in  the  same  way  as  the  first  one,  and 
appellees  urge  that  it  was  an  individual  agreement  not  to 
engage  in  the  lumber  business  in  Boone.     There  can  be  no 
question  as  to  the  character  of  the  contract  for  the  sale  of 
the  yard  and  stock.    Each- partner  held  an  imdivided  interest 
in  all  they  contracted  to  convey  and  transfer,  and  both  were 
charged  with  the  obligations  of  the  contract  in  its  entirety. 
The  manner  of  signing  it  could  in  no  way  change  or  modify 
these  imposed  obligations,  because  the  contract  itself  shows 
what  thev  were  in  fact.     The  interests  of  the  defendant  and 
his  brother  in  the  subject-matter  of  the  contract  were  clearly 
joint,  and  hence,  under  well-settled  rules,  the  contract  was 
joint.    7  Am.  &  Eng.  Enc.  Law  (2d  ed.),  101;  Lawson  Con- 
tract, section  116;  Parsons,  Contract  (6th  ed.)  19;  Lindley 
Partnership,  192;  Dumanoise  v,  Townsend,  80  Mich.  302 
(45  X.  W.  Kep.  179);  Beach,  Contract,  section  668.     The 
contract  sued  on,  being  to  carry  out  the  purposes  of  the  orig- 
inal, must  be  read  in  connection  therewith  to  arrive  at  the 
true  intent  of  the  parties ;  and,  when  so  read  and  considered, 
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it  is  very  plain  that  it  is  also  a  joint  contract,  and  provides 
only  that  the  partnership  of  G.  W.  and  L.  F.  Fehleisen  will 
not  start  a  new  lumber  yard  in  Boone.  If  it  be  conceded  that 
the  defendant  was  the  real  owner  of  the  lumber  business  he 
was  conducting,  was  there  a  violation  of  the  contract  ?  Clear- 
ly not,  for  he  had  never  agreed  not  to  engage  in  the  business 
as  an  individual.  His  contract,  as  a  member  of  the  partner- 
ship, was  that  the  firm  would  not  enter  said  business  within 
the  time  specified.  The  contract  might  have  been  so  drawn 
as  to  cover  the  individual  acts  of  each  partner,  and  it  may 
have  been  the  intention  of  the  plaintiffs  to  reach  such  a  re- 
sult, but  it  does  not  do  so;  and  the  law,  not  favoring  con- 
tracts in  restraint  of  trade,  will  construe  it  strictly.  Green- 
hood  Public  Policy,  735 ;  Hadleman  v.  Simonion,  55 
2  Iowa,  144.    But  the  appellees  contend  that  this  case 

falls  within  the  provisions  of  section  3465  of  the  Code, 
which  provides  that  "where  two  or  more  persons  are  bound 
by  contract  or  by  judgment,  decree  or  statute,  whether  jointly 
and  severally,  or  severally  only,  the  action  may  be  brought 
against  any  or  all  of  them."  The  statute  is  not  applicable  to 
this  case,  because  here  there  is  no  liability  anywhere.  It  is 
not  claimed  that  the  partnership  of  which  the  plaintiff  gur- 
<;hased  has  violated  its  contract,  and  surely  until  the  obliga- 
tions of  the  contract  have  been  broken  suit  may  not  be  main- 
tained against  any  one.  If  the  partnership  had  broken  the 
covenant  in  question,  then  the  statute  would  apply,  and  the 
<;ases  cited  would  be  in  point.  The  trouble  with  appellees' 
position  is  that  they  are  invoking  the  aid  of  the  statute  to 
reform  their  contract,  and  this,  of  course,  cannot  be  done. 

We  are  of  opinion  that  the  court  should  have  sustained 
the  motion  to  direct  a  verdict  for  the  defendant,  under  the 
contract,  and  the  undisputed  evidence  that  the  old  partner- 
ship had  not  again  entered  the  lumber  business.  The  judg- 
ment is  for  this  reason  reversed. 
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William  S.  Sample,  Appellee,  Hugh  W.  Sample,  Assignee, 
V.  Charles  W.  Hand  and  Carrie  A.  Hand  and  Thk 
Rand  Lumber  Company,  Appellants. 

Land  Safe  Commissions:  compensation  of  agent.  An  Instruction 
that  if  the  Jury  found  that  deceased's  brother  employed  plain- 
tift  to  sell  the  property,  without  naming  the  purchaser  as  s 
probable  purchaser,  and  plalntift  went  to  hlm«  and  got  a  cer- 
8  tain  offer,  which  was  submitted  to  the  brother,  and  afterwards 
the  property  was  conveyed  to  said  purchaser  at  a  price  exceed- 
ing the  offer,  plalntift  could*  recover  the  customary  compensa- 
tion,  was  proper. 

Assignment  of  Claim:  ettect  pending  action.  Where  plaintiff; 
during  an  action  to  recover  commission  for  finding  a  pur- 
chaser of  property,  assigned  his  claim,  defendants  cannot 
complain  thereof  because  plalntift  recovered  judgment,  since 
6  an  assignment  of  an  interest  in  a  claim,  after  suit  brought, 
does  not  cause  the  action  to  abate  but  It  may  be  prosecuted 
In  the  name  of  the  original  party,  or  the  assignee  may  h^ 
substituted. 

Instructions:     conflict  in  testimont.    There  being  a  dispute  in 

8    the  evidence  as  to  whether  or  not  the  price  for  the  property 

was  definitely  fixed  at  the  time  of  plaintiffs  emplosrment,  it 

was  not  error  to  refuse  an  instruction  that  assumed  that  the 

price  was  fixed. 

On  testimony  not  in  conflict.  Where.  In  an  action  to  recover 
commissions  for  finding  a  purchaser  for  property,  there  was 
no  conflict  in  the  evidence  as  to  the  usual  commission  for 
finding  purchasers,  which  was  as  stated  by  the  court,  and 
the  case  was  tried  on  the  theory  that  plalntift  was  entitled 
4  to  full  compensation  for  finding  a  purchaser  or  nothing,  there- 
was  no  error  in  instructing  that  plalntift,  if  entitled  to  recover, 
was  entitled  to  the  customary  charges  for  such  services  of 
5  per  cent  on  the  first  thousand  dollars,  and  2%  per  cent  on 
the  balance  of  the  purchase  price. 

Plea  and  instructions.  Where,  in  an  action  to  recover  commis- 
sions for  finding  a  purchaser  to  property.  In  which  there  was 
a  general  denial,  no  issue  of  fraud  or  bad  faith  was  tendered,, 
but  on  the  trial  defendants  claimed  that  plalntift.  instead  of 
ascertaining  whether  the  prospective  purchaser  already  in  mind 


Dec.  1900]  Sample  v.  Rand.  617 

2  would  giye  a  certain  sum,  told  such  purchaser  that  he  could" 
get  it  at  his  own  price,  and  he  thought  he  could  buy  it  at  a 
certain  less  sum.  it  was  not  error  to  refuse  an  instruction 
that  plaintiff  owed  defendants  his  best  efforts,  and  entire  good, 
faith,  and  unless  the  jury  found  that  he  in  good  faith 
attempted  to  obtain  the  price  asked  he  could  not  recover, 
since  it  asked  submission  of  a  question  not  made  by  the 
pleadings. 

Review  on  Appeal:  conflict  in  evidence.  A  deceased  person  had 
some  negotiations  with  a  third  party,  through  plaintiff,  look- 
ing to  the  sale  of  certain  real  estate.  Deceased  left  his  mother 
as  his  only  heir,  and  after  his  death  plaintiff  claimed  that  a 
brother  of  deceased  had  requested  him  to  find  a  purchaser  for 
1  the  property,  and  plaintiff  procured  the  party  with  whom  the 
deceased  had  negotiated.  Defendants  claimed  that  the  brother 
knowing  of  the  prior  negotiations,  requested  plaintiff  to  call 
on  the  party  negotiating,  and  see  if  he  would  still  buy  the 
property  at  a  certain  price.  Held  that,  there  being  a  conflict 
in  the  evidence  on  the  nature  of  the  employment,  a  Judgment 
for  plaintiff  would  not  be  interfered  with. 

Appeal  from  Lee  District  Court. — Hon.  Henby  Bai^k,  Jr., 

Judge. 

Satubday,  December  22, 1900. 

• 

Action  at  law  to  recover  a  commission  for  the  sale  of 
real  estate.  Trial  to  a  jury,  verdict  and  judgment  for  plain- 
tiff, and  defendants  appeal. — Affirmed. 

James  C.  Davis  for  appellants. 

James  H.  Anderson  for  appellee. 

Deemeb,  J. — E.  D.  Rand  and  the  Carson  &  Rand  Lum- 
ber Company  were  the  joint  owners  of  some  lots  in  the  city 
of  Keokuk.  Prior  to  the  death  of  Rand,  which  occurred  in 
February,  1897,  he  had  some  negotiations  with  one  Hubinger,. 
through  plaintiff,  Sample,  looking  to  the  sale  of  these  lots. 
Rand  left  his  mother,  Carrie  A.  Rand,  one  of  the  defendants, 
as  his  sole  and  only  heir.    It  is  claimed  that,  subsequent  to- 
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the  death  of  Rand,  Charles  W.  Rand,  a  brother  of  the  de- 
ceased, who  resided  at  Burlington,  came  to  Keokuk,  and  re- 
quested plaintiff.  Sample,  to  find  a  purchaser  for  the  prop 
erty.  Sample  claims  that  pursuant  to  this  request  he  found 
Hubinger,  and  that  Charles  W.  Rand  thereafter  sold  the 
property  to  him.  Defendants  claim  that  Charles  W.  Kand 
Jknefvv  of  the  negotiations  theretofore  pending  with  Hubinger, 
and  that  he  merely  requested  Sample  to  call  on  Hubinger, 
and  see  if  he  still  desired  to  purchase  the  property,  and  would 
give  $7,000  therefor;  that,  pursuant  to  this  request.  Sample 
called  on  Hubinger,  and  instead  of  ascertaining  if  he  would 
give  the  sum  named,  told  him  (Hubinger)  that  he  could  get 
the  property  at  his  own  price,  and  that  he  thought  he 

1  could  buy  it  for  $6,000.  The  dispute  as  to  the  na- 
ture of  the  request  and  the  character  of  the  employ- 
ment was  submitted  to  the  jury  and  it  evidently  found  plain- 
tiff's version  of  the  affair  the  true  one.  Defendants  asked 
an  instruction  to  the  effect  that  Sample  owed  his  employer 
his  best  efforts  and  entire  good  faith,  and  that  unless  the 

jury  found  that  he  in  good  faith  attempted  to  obtain 

2  the  price  asked  for  the  property  he  could  not  recover. 
The  issues  were  made  by  a  petition,  in  the  usual 

form,  to  recover  a  commission  for  finding  a  purchaser  of  de- 
fendants' property,  and  a  general  denial  of  the  allegations 
thereof,  found  in  defendants'  answer.  Xo  issue  of  fraud  or 
want  of  good  faith  was  tendered.  For  this  reason  alone,  the 
court  was  justified  in  refusing  the  instruction  asked.  If  it 
relates  simply  to  the  right  of  plaintiff  to  recover,  the  matter 
was  covered  in  the  charge  given  by  the  court.  If  it  related, 
however,  to  the  question  of  fraud  or  want  of  good  faith,  it 
asked  the  submission  of  a  question  not  made  by  the  plead- 
ings.    Moreover,  there  was  a  dispute  in  the  evidence 

3  regarding  the  question  of  price  being  definitely  fixed 
for  the  property  when  plaintiff  claims  he  was  em- 
ployed.    The  instruction  asked  assimied  that  a  price  was 
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:fixed,  and  for  that  reason  the  court  was  justified  in  refus- 
ing it. 

Instruction  No.  8  reads  as  follows :    "If  the  jury  find, 
from  a  fair  preponderance  of  the  evidence,  that  the  defend- 
ant Charles  W.  Rand  employed  the  plaintiff,  Sample,  to  sell 
the  property  in  question,  without  naming  J.  C.  Hubinger  as 
a  probable  purchaser,  and  that  in  pursuance  of  such  employ- 
ment. Sample  went  to  Hubinger,  and  got  an  offer  of  $6,000, 
which  he  submitted  to  said  Charles  W.  Rand,  and  that  after- 
wards the  defendants  conveyed  the  property  to  Hubinger 
for  $6,500,  then,  if  you  so  find,  your  verdict  should  be  for 
the   plaintiff    for   the    customary   compensation   for   raak-. 
ing    such    sales,    as    shown    by    the    evidence.'^      This    is 
objected    to    because    it    omits    to    direct    that    plaintiff's 
efforts,  whatever  they  were,  must  have  been  the  procuring 
and  efficient  cause  of  the  sale.    In  the  fourth  instruction  that 
matter  was  fully  covered,  and  no  complaint  is  made  of  that 
instruction,  except  that  it  conflicts  with  the  one  we  have  just 
quoted.     In  view  of  the  evidence  and  of  the  other  instruc- 
tions that  are  too  long  to  be  set  forth,  we  are  of  opinion  there 
was  no  substantial  conflict.     As  applied  to  the  evidence,  if 
the  jury  found  the  hypothetical  facts  stated  in  this  eighth 
instruction  to  be  true,  there  was  no  escape  from  the  conclu- 
sion that  plaintiff  found  a  purchaser,  and  was  the  procuring 
cause  of  the  sale.    In  other  instructions  the  jury  was  plainly 
told  that  if,  when  Rand  spoke  to  Sample  about  the  sale  of 
the  property,  he  discussed  the  fact  that  Hubinger  was  a  pro- 
spective purchaser,  and  requested  Sample  to  see  Hubinger 
relative  to  a  purchase  of  the  property,  then  the  verdict  should 
be  for  defendant ;  and  in  another  that  if  Rand  only  requested 
plaintiff  to  try  and  sell  the  property  to  Hubinger  for  $7,000, 
naming  Hubinger  as  a  probable  purchaser,  then  the  verdict 
should  be  for  defendants.     Viewed  in  the  light  of  those  in- 
structions, there  was  no  error  in  the  one  complained  of. 

Instruction  11,  relating  to  the  measure  of  recovery,  di- 
rects the  jury  that  if  it  found  for  plaintiff  it  should  allow 
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him  the  customary  charges  for  such  services,  to-wit,  5  per 
cent  on  the  first  thousand,  and  2J  per  cent,  on  th& 

4  balance  of  the  purchase  price.    This  is  complained  of,, 
because  it  is  said  the  jury  might  have  found  that 

plaintiff  was  not  entitled  to  the  full  amount,  but  was  en- 
titled to  something  for  going  to  see  Hubinger  at  defendant** 
request.  There  was  no  conflict  in  the  evidence  r^arding  the 
usual  commission  for  finding  purchasers,  and  that  the  usual 
charge  was  as  stated  by  the  trial  court.  The  case  was  tried 
on  the  theory  that  plaintiff  was  entitled  to  full  compensation 
for  finding  a  purchaser  or  nothing.  Under  the  instructions,, 
there  could  have  been  no  recovery  on  the  theory  now  ad- 
vanced by  the  defendants.  Thereunder,  if  the  plaintiff  did 
not  show  himself  entitled  to  the  usual  conmiission  for  fi^nding 
a  purchaser,  he  was  not  entitled  to  anything.  Hence  there 
was  no  error  in  the  instruction  given. 

II.  Defendants  contend  that  the  verdict  is  not  sup- 
ported by  the  evidence.  On  the  main  issues  there  was  con- 
flict In  view  of  this  conflict,  it  is  not  our  province  to  in- 
terfere. 

» 

III.  Lastly,  it  is  said  that  during  the  trial  plaintiff, 
W.  L.  Sample,  assigned  his  claim  to  Hugh  W.  Sample,  and 
that  he  (plaintiff)  is  not  entitled  to  recover.     There  is  no 

merit  in  this  contention.     Transfer  of  an  interest  in 

5  a  claim,  after  suit  brought,  does  not  cause  the  action 
to  abate.     It  may  be  prosecuted  in  the  name  of  the 

original  party  or  the  assignee  may  be  substituted.  The  judg- 
ment seems  to  be  in  favor  of  the  plaintiff.  The  trial  court ^s 
attention  does  not  seem  to  have  been  called  to  this  matter^ 
but,  if  it  had  been,  we  are  inclined  to  think  that  defendants 
have  no  cause  for  complaint.  No  prejudicial  error  appears^ 
and  the  judgment  is  affirmed. 
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Bank  of  Steatton  v.  S.  Dixon,  Appellant 

Review  on  Appeal:  findinq  of  facts.  Service  of  the  original 
notice  in  a  suit  was  made  by  leaving  a  copy  with  defendant's 
wife  at  their  home.  The  wife  testified  that  she  enclosed,  di- 
rected, and  mailed  a  letter  containing  this  notice  to  her  huS' 
hand,  who  was  absent  from  home  in  another  county.  After- 
wards she  said  she  was  mistaken  as  to  having  mailed  it,  but 
2  her  daughter  testified  that  it  had  been  mailed  by  her.  Defend- 
ant said  that  the  letter  was  never  received  by  him,  but  no 
testimony  was  given  attempting  to  account  for  its  non-delivery. 
Held,  that  the  trial  court's  finding  that  the  letter  was  either 
not  mailed,  or  that,  if  it  was,  it  reached  its  destination,  and 
was  overlooked  by  defendant,  should  not  be  disturbed  on 
appeal. 

On  refusal  to  grant  new  trial.  Defendant,  against  whom  a 
default  judgment  had  been  obtained,  claimed  a  new  trial 
under  Code  1873,  section  3154,  subdivision  7,  providing  that  a 
new  trial  may  be  granted  for  unavoidable  casualty  preventing 
2  a  party  from  defending.  His  testimony  tended  to  show  that 
the  notice  of  suit  left  at  his  home  with  his  wife  had  been  regu- 
larly mailed  to  him.  but  that  he  had  never  received  it.  Held, 
that  the  trial  court's  action  in  refusing  to  grant  a  new  trial 
would  not  be  disturbed,  in  the  absence  of  an  abuse  of  discretion. 

Reversal  and  remand:  Construction  of  opinion.  Where  the 
court,  on  a  former  appeal  said,  "We  may.  for  the  present  pur- 
poses, admit  that  the  facts  alleged  by  defendant  in  excuse  for 
his  non-appearance  constituted  an  unavoidable  casualty  and 
8  misfortune,"  but  reversed  the  case  solely  for  failure  to  set  up 
a  valid  defense,  the  question  of  the  sufiQciency  of  the  showing 
for  a  new  trial,  on  the  ground  of  unavoidable  casualty,  was 
not  passed  on  or  foreclosed  so  as  to  preclude  an  inquiry 
thereon  in  the  trial  court  after  remand. 

Appeal  from  Jasper  District  Court. — ^Hon.  John  T.  Scott, 

Judge. 

Satijeday,  Decembeb  22, 1900. 
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This  action  was  brought  on  a  jadgment  obtained 
against  the  defendant  in  ITebra&a.  Service  of  the  original 
notice  herein  was  made  by  leaving  a  copy  with  the  defend- 
ant's wife  at  their  home  in  Jasper  county,  on  the 
twenty-seventh  day  of  March,  1895.  On  the  tenth 
of  April  following,  judgment  by  default  was  ren- 
dered against  the  defendant;  and  on  May  14,  1895,^ 
he  filed  a  petition  for  a  new  trial,  ailing  that 
he  was  prevented  from  defending  by  unavoidable  casualty 
and  misfortune  arising  from  the  following  facts,  in  sub- 
stance: That  at  the  time  the  notice  was  left  with  his  wife, 
in  Jasper  county,  he  was  engaged  in  business  in  Rockwell 
City,  Calhoun  county,  Iowa,  where  he  had  been  for  some 
time,  and  where  he  remained  until  after  the  final  adjourn- 
ment of  the  term  at  which  judgment  against  him  was  en- 
tered ;  that  on  the  same  day  she  received  the  notice  his  wife 
put  it  into  an  envelope,  which  was  correctly  addressed  to  him 
at  Rockwell  City,  Calhoun  coimty,  Iowa,  and  properly 
stamped,  and  mailed  it  at  the  post  office  in  Monroe,  Jasper 
county,  Iowa ;  that  he  never  received  the  copy  of  the  notice, 
nor  did  he  have  any  knowledge  that  notice  had  been  served 
or  an  action  commenced  against  him  until  about  May  6, 
1895.  He  alpo  set  up  a  defense  to  the  action.  A  trial  was 
had  on  the  issue  thus  presented,  and  the  judgment  was  set 
aside.  The  plaintiff  appealed  from  the  order,  and  the  case 
was  reversed.  The  defendant  then  amended  his  showing  of 
defense,  and  a  retrial  on  the  petition  was  had,  which  resulted 
in  its  dismissal.    The  defendant  appeals. — Affirmed. 

Stevenson  &  Lavendar  for  appellant. 
//.  S.  Winshw  for  appellee. 

Sherwix,  J. — This  petition  for  a  new  trial  was  filed 
under  subdivision  7,  section  3154,  Code  1873,  which  pro- 
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vides  that  a  new  trial  may  be  granted  for  "unavoidable  cas-^ 
ualty  or  misfortune  preventing  the  party  from  prose- 

1  cuting  or  defending/'  The  matter  of  granting  a  new 
trial  is  left  largely  to  the  soimd  discretion  of  the  trial 

court,  and,  unless  an  abuse  of  such  discretion  is  shown,  we 
will  not  disturb  the  finding.    Callanan  v.  Banlc,  84  Iowa,  8 ; 
Willett  17.  Millman,  61  Iowa,  123 ;  Mogelberg  v.  Clevinger,. 
93  Iowa,  736. 

There  is  no  question  in  this  case  as  to  the  residence  of 
the  defendant  at  the  time  the  notice  was  served.    In  the  tes- 
timony of  the  defendant's  wife,  given  in  her  first  deposition, 
she  says  positively  that  she  inclosed,  directed,  and  mailed  the 
letter  containing  the  notice  in  question.    In  her  sub- 

2  sequent  testimony  she  says  she  was  mistaken  as  to 
having  mailed  it,  and  the  testimony  of  a  daughter 

was  before  the  court  that  she  in  fact  deposited  the  letter  in 
the  post  office  in  Monroe.  The  defendant's  testimony  shows 
that  there  were  two  or  three  mails  each  day  at  Rockwell  City, 
and  that  the  letter  was  never  received  by  him.  The  testimony 
also  shows  that  this  letter  was  never  returned  to  the  defend- 
ant's wife  from  the  dead  letter  department,  or  from  else- 
where. There  is  j\o  evidence  tending  to  show  that  other  let- 
ters mailed  by  defendant's  family  to  him  while  he  was  in 
Rockwell  City  did  not  reach  him,  nor  is  there  any  evidence 
of  accident  to,  or  destruction,  or  miscarriage  of  any  mail  at 
any  time  passing  between  Monroe  and  Rockwell  City.  The 
distance  between  the  two  places  cannot  be  over  125  miles, 
and  nothing  in  the  record  shows  that  any  change  of  mail  was 
necessary  in  passing  between  the  two  points,  nor  is  it  shown 
that  the  letter  in  question  did  not  in  fact  reach  Rockwell 
City.  The  most  shown  on  this  subject  is  that  the  defendant 
did  not  personally  receive  it.  On  the  whole  record  before 
it,  the  trial  court  found  that  the  letter  was  either  not  mailed 
to  defendant,  or,  if  it  was,  that  it  reached  its  destination,  but 
was  overlooked  by  him.    This  finding  of  fact  we  do  not  feel 
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should  be  disturbed.  It  is  said  in  Insurance  Co.  v,  Rodecker, 
47  Iowa,  162 :  "In  view  of  the  almost  unerrinsr  certainty  in 
the  transmission  of  mails  in  this  country,  which  is  well 
known  to  all  men,  we  think  the  court  below  was  justified  in 
finding  from  the  evidence  that  the  envelope  in  question  was 
not  deposited  in  the  postoffice  in  Des  Moiires,  or,  at  least, 
that  the  fact  was  not  established  by  the  preponderance  of 
the  evidence."  The  facts  in  the  case  at  bar  are  very  similar 
to  those  in  the  case  cited,  and  the  language  there  used  may 
well  be  applied  here. 

It  is  claimed,  however,  that  this  question  is  foreclosed 
by  the  decision  on  the  former  appeal  of  this  case  (Bank  r. 
Dixon,  105  Iowa,  148)  ;  but  such  is  not  the  case.     There 

the  reversal  was  based  on  the  failure  to  set  up  a  valid 
3  defense,  and  the  question  of  the  sufBciency  of  the 

showing  for  a  new  trial  on  this  question  was  not 
passed  upon  at  all.  True,  it  was  said,  in  arriving  at  the  ques- 
tion which  was  to  determine  the  case,  "We  may,  for  the  pres- 
ent purposes,  admit  that  the  facts  alleged  by  the  defendant  in 
excuse  for  his  non-appearance  *  *  *  constituted  an 
unavoidable  casualty  and  misfortune;"  but  this  language  it- 
self expressly  shows  that  it  was  not  deemed  necessary  to  pass 
U])on  that  branch  of  the  case,  and  that  the  court  did  not  do 
so  is  as  clear  as  could  well  be  made.  We  are  of  the  opinion 
that  the  judgment  of  the  court  below  on  thi«^  question  finds 
such  support  in  the  evidence  that  we  should  not  distxirb  it. 
As  this  wull  result  in  an  aflSrmance,  we  do  not  deem  it  neces- 
sary to  discuss  the  other  questions  argued.     The  judgment 

is  AFFIRMED. 
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Xalanb  a.  Bentley  v.  Albekt  Bentley  atstd  David  Bent- 
ley^  Appellants. 

"Wills:  ELECTION.  Where  a  testator,  after  making  a  will  containing 
no  provision  for  his  wife,  executes  a  codicil  by  which  he  makes 
his  entire  estate  chargeable  with  her  support  during  her  life, — 
meaning  her  board,  lodging,  clothing,  and  all  desired  comforts 
suitable  to  her  declining  years, — she  is  not  bound  to  make  an 
election,  but  is  entitled  to  dower  in  addition  to  the  provision 
for  her  support,  and  on  her  death,  her  one-third  interest  in 
lands  devised  descends  to  her  heirs. 

Appeal  from  Bremer  District  Court. — Hon.  J.  F.  Clyde, 

Judge. 

Saturday,  December  22, 1900. 

Austin  G.  Bentleywes  the  husband  of  Julia  Ann  Bent- 
ley.  In  January^,  1881,  he  made  a  will,  in  which,  after  pro- 
Tiding  small  bequests  for  the  plaintiff,  his  son,  and  a  daugh- 
ter, he  gave  the  remainder  of  his  property,  real  and  personal, 
to  these  defendants,  making  no  provision  for  the  wife.  In 
December,  1883,  he  added  to  this  will  of  January,  1881,  a 
codicil  in  the  following  language :  "Codicil  to  the  above  will, 
made  this  fourth  day  of  December,  A.  D.  1883 :  I,  Austin  G. 
Bentley,  of  the  town  of  Franklin,  county  of  Bremer,  and 
state  of  Iowa,  being  of  sound  mind  and  memory,  do  hereby 
make,  publish  and  declare  this  codicil  to  be  an  explanation 
of  and  additional  to  my  foregoing  last  will  and  testament. 
I  hereby  give  and  bequeath  unto  my  faithful  and  beloved 
wife,  Julia  Ann  Bentley,  her  entire  support  during  her  nat- 
ural life— ^meaning  her  board,  lodging,  clothing,  and  all  de- 
sired comforts  suitable  to  her  declining  years — out  of  my  es- 
tate above  devised;  and  all  the  provisions  of  my  foregoing 
will  are  to  be  construed  as  having  reference  to  her  support, 
first  and  mainly,  and  subject  entirely  to  such  arrangements 
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for  her  support  and  living,  both  as  to  the  manner  and  place^ 
as  shall  be  satisfactory  to  her/'  Austin  G.  Bentley  died  in 
1886.  The  will  and  codicil  were  duly  probated,  and  the  es- 
tate finally  settled.  In  1890  his  widow,  Julia  A.  Bentley^ 
died  intestate,  leaving  the  plaintiff  and  the  defendants  the 
sole  heirs.  In  his  petition  the  plaintiff  allies  that  the  pro- 
vision made  in  the  will  for  the  widow  was  not  inconsistent 
with  or  in  lieu  of  her  statutory  interest  in  her  husband's  es- 
tate, and  that  no  acceptance  of,  or  declaration  of  intent  to 
take  under,  the  will  was  ever  filed  by  her.  He  prayed  for  a 
partition  of  the  interest  he  took  through  his  mother.  The  de- 
fendants put  in  issue  the  interest  of  the  plaintiff,  and  pleaded 
an  acceptance  under  the  will,  and  a  counterclaim  for  im- 
provements. The  trial  court  found  that  the  rents  and  profits 
received  from  the  farm  by  the  defendants  covered  their  im- 
provements, and  gave  the  plaintiff  a  judgment  as  prayed. 
The  defendants  appeal. — Affirmed. 

Sager  &  Sweet  for  appellants. 

Bansier  &  Everett  for  appellee. 

SiiEBWiN,  J. — This  case  cannot  be  distinguished  from 
the  long  line  of  cases  heretofore  holding  the  provisions  of 
wills  not  inconsistent  with  or  in  lieu  of  the  widow's  statxitorv 
interest.     When  the  original  will  was  executed  in  1881,  it 
must  be  presumed,  as  a  matter  of  law,  that  the  testator  had 
in  mind  the  law  giving  to  his  surviving  spouse  one-third  of 
the  entire  estate  left  by  hiuL     The  codicil  executed  in  1883 
makes  his  entire  estate  chargeable  with  the  support  of  his 
wife  during  her  life,  regardless  of  her  statutory  interest. 
These  interests  are  in  no  way  conflicting,  nor  does  the  allow- 
ance of  her  statutory  interest  in  any  way  lessen  the  interest 
which  could  have  been  taken  by  the  defendants  under  the 
will.    Metteer  v.  Wiley,  34  Iowa,  215 ;  Watrous  v.  Winn,  37 
Iowa,  72 ;  Bare  v.  Bare,  91  Iowa,  143 ;  Daugherty  v.  Daugh- 
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erty,  69  Iowa,  677 ;  \Yat8on  v.  Watson,  98  Iowa,  135 ;  Suth- 
erland V.  Sutherland,  102  Iowa,  537 ;  In  re  Prodor^s  Estate, 
103  Iowa,  237.     The  case  of  AshlocJc  v.  Ashloch,  52  Iowa, 
319,  upon  which  appellants  base  their  claim  for  a  reversal, 
does  not,  in  our  judgment,  hold  adversely  to  the  cases  cited. 
In  that  case  the  plaintiff  h&d  made  application  to  the  court 
for  an  order  carrying  out  the  provisions  of  tjie  will  providing 
for  her  maintenance.     While  that  application  was  pending 
she  filed  a  written  notice  of  her  intention  to  claim  her  rights 
imder  the  statute.    Upon  a  hearing  of  the  entire  matter,  she 
was  allowed  support,  but  the  court  ordered  that  it  should  be 
in  lieu  of  her  right  of  dower.     She  afterwards  filed  a  peti- 
tion asking  that  the  court's  order  as  to  her  dower  be  set  aside 
for  want  of  jurisdiction  to  make  it.    Her  petition  was  dis- 
missed, and  from  that  order  she  appealed.     The  question  of 
jurisdiction  was  the  only  one  before  this  court  in  that  case. 
In  the  original  opinion  it  was  said:    'Whether  the  bequests 
were  intended  in  lieu  of  dower  was  a  question  before  the 
court    *     *     *     The  court,  we  conclude,  had  jurisdiction 
to  decide  those  questions.    It  must  stand  unless  reversed  in  a 
proper  proceeding.     She  did  not  pursue  her  remedy  by  ap- 
peal, and  cannot  now  question  it  in  this  action.''   What  was 
said  in  the  supplemental  opinion  filed  on  rehearing  is  very 
evidently  based  upon  the  conclusive  finding  in  the  court  be- 
low, and  by  way  of  argument ;  for,  as  we  have  seen,  only  the 
question  of  jurisdiction  was  involved  in  the  case.     This  dis- 
poses of  the  case,  for,  if  the  widow  was  not  required  to  make 
an  election,  it  would  be  immaterial  whether  she  did  or  did 
not  do  so.    The  decree  of  the  district  court  is  affirmed. 
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Ilubbell  and  Farley  clearly  had  authority  to  make  settlement 
Avith  plaintiflE  on  conditions  therein  described/^  The  district 
court  found,  as  an  ultimate  conclusion,  that  the  board  of  di- 
rectors never  authorized  the  signing  of  the  note,  and  gave 
judgment  for  defendant  for  costs.  The  plaintiflE  appealed. — 
Affirmed, 

n,  F.  Dale  for  appellant. 

Cummins,  Hewitt  &  Wright  for  appellee. 

Granger,  C.  J. — I.     The  only  authority  of  Farley  to 

sign  tho  note  in  suit  is  contained  in  the  resolutions  set  out 

above,  and  we  concur  in  the  conclusion  of  the  district 

2  court  that  the  note  was  signed  without  authority,  and 
hence  it  was  not  the  note  of  the  defendant. 

II.     Appellant  makes  the  point  that  the  note  is  valid 

because  of  acquiescence  and  ratification  by  the  defendant. 

The  district  court  must  have  found  against  plaintiflE  on  this 

question,  or  it  would  have  given  judgment  for  him. 

3  In  fact  it  appears  from  an  opinion  in  the  record  that 
the  court  found  there  was  no  such  acquiescence  or  rat- 
ification as  to  validate  the  note.  It  would  seem  that  notice 
of  the  making  of  the  note  would  be  necessary  before  the  de- 
fendant could  be  estopped  to  deny  its  validity,  and  no  such 
fact  is  established.  See  Eggleston  v.  Mason,  84  Iowa,  630. 
These  considerations  seem  to  us  conclusive  of  this  case,  and 
.the  judgment  is  affirmed. 
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Anselm  Frankel  and  Carrie  Baldauf^  Trustees,  v.  Eman- 
uel HiTES,  Appellee,  and  W.  S.  Lockwood,  Adminis- 
trator, et  at..  Appellants. 

Agreement  to  Release  Mortgage:  bbeach:  Agency,  Realty  was 
conveyed,  on  which  was  a  mortgage,  which  the  mortgagee 
promised  to  release.  The  vendor's  agent  and  the  purchaser 
met  at  a  third  party's  office  to  close  the  transaction.  The  deed 
was  delivered  to  the  purchaser,  and  a  draft  was  handed  to  such 
third  person,  who  promised  to  obtain  the  release,  and  a  receipt 
for  the  amount  given  by  him  to  the  purchaser.  No  arrange- 
ment was  had  by  the  vendor  with  such  third  party  to  forward  the 
money  for  the  release.  The  purchaser  afterwards  mentioned 
to  others  his  distrust  of  the  vendor,  and  indicated  that  he 
relied  on  such  third  party  to  obtain  the  release.  Such  third 
party  paid  to  the  purchaser  all  except  the  sum  retained  for 
securing  the  release,  which  he  failed  to  procure.  Held  suffi- 
cient to  show  that  the  purchaser  undertook  through  such 
third  party  to  procure  the  release,  and  hence  he  must  suffer 
the  loss  occasioned  by  the  agent's  delinauency. 

Appeal  from  Mahaska  District  Court, — Hon.  A.  R.  Dewey, 

Judge. 

Saturday,  December  22,  1900. 

On  the  twelfth  day  of  March,  1896,  Emanuel  Hites 
executed  to  Reuben  Shibley  his  warranty  deed  of  the  south- 
west i  southeast  :J,  of  section  1  in  township  74  north,  of  range 
17  west  of  fifth  Principal  Meridian.  The  agreed  considera- 
tion was  $800,  of  which  $600  was  left  with  C.  P.  Searle,  to 
be  forwarded  to  the  Aetna  Life  Insurance  Company,  to  ob- 
tain a  release  of  this  40  acres  from  a  mortgage  of  $3,000  held 
by  it  on  this  and  other  lands.  Searle  did  not  send  the  money, 
but  failed  in  June,  1896.  On  November  20th  of  that  year 
Shibley  began  an  action  against  Ilites  for  breach  of  warranty, 
based  on  the  existence  of  this  mortgage.    Later,  on  the  twen- 
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ty-fifth  of  this  month,  plaintiffs  began  suit  for  the  foreclosure 
of  said  mortgage.  These  actions  were  consolidated,  and  there* 
after  Lockwood,  who  had  been  appointed  administrator  of 
the  estate  of  Shibley,  who  died  in  September,  1898,  and  the 
heirs  of  deceased,  were  made  parties.  The  pleadings,  when, 
completed,  were  such  as  to  raise  but  the  one  issue.  Did  leav- 
ing the  $600  with  Searle  constitute  payment  to  Hites  ?  The 
district  court  answered  this  question  in  the  negative,  and 
entered  decree  accordingly.  The  administrator  and  heirs  of 
Shibley  appeal. — Affirmed. 

John  0.  Malcolm  for  appellants. 

Bolton,  McCoy  &  Bolton  and  L.  C.  Blanchard  for  ap- 
pellee. 

Ladd^  J. — ^Hites  sold  40  acres  of  land  to  Shibley  for 
$800.  The  Aetna  Life  Insurance  Company  held  a  mortgage 
on  it  and  other  land,  but  had  promised  to  release  the  40  upon 
the  payment  of  $600.  About  March  12,  1896,  Hites^  son, 
acting  for  his  father,  and  Shibley,  accompanied  by  Lockwood, 
met,  in  pursuance- of  a  previous  arrangemenet,  at  Searle's  of- 
fice to  close  the  deal.  There  the  deed  was  delivered  to  Shib- 
ley, and  a  draft  of  $800  was  either  handed  by  the  latter  to 
Searle,  or  laid  on  the  counter.  An  abstract  was  also  fur- 
nished by  Hites,  and  a  receipt  for  the  money  given  by  Searle 
to  Shibley.  Hites'  testimony  to  this  effect  is  fully  corrobo- 
rated I  by  Shibley's  subsequent  statements,  though  inferen- 
tially  denied  by  Lockwood.  Hites  also  testified  that  Shibley 
advised  Searle  that  he  wanted  a  release  as  soon  as  he  could 
obtain  it,  and  that  the  latter  promised  to  get  it.  This  is  not 
directly  denied  by  Lockwood,  and  it  appears  that  Shibley 
afterwards  mentioned  to  others  his  distrust  of  Hites,  and  in- 
dicated that  he  depended  on  Searle  to  obtain  the  release  from 
the  mortgage.  Certain  it  is  that  no  agreement  was  had  by 
Hites  with  Searle  to  forward  the  money.    For  what  purpose. 


h.. 


*  \, 
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then,  could  it  have  been  left  there  ?    If  the  money  was  not 
*  paid  to  Searle,  how  did  it  happen  that  Shibley  took  his  re- 
ceipt?   If  payment  to  Hites  was  intended,  why  was  not  the 
draft  delivered  directly  to  him  ?  The  only  reasonable  inference 
to  be  drawn  from  the  circumstances  disclosed  is  that  Shibley 
undertook, through  Searle, from  the  purchase  price, to  procure- 
the  release,  and  that  Hites  acquiesced  in  that  method  of  clos- 
ing the  transaction.     The  latter  was  subsequently  paid,  at 
different  times,  all  but  the  $600  retained  for  this  purpose. 
The  fact  that  Searle  credited  the  entire  amount  to  Hites  is 
entitled  to  no  weight    The  time  of  making  this  entry  in  his 
books  is  not  shown,  and  for  this  reason,  if  for  no  other,  can- 
not be  regarded  as  a  part  of  the  res  gestae.    It  was  simply  his 
method  of  keeping  an  account,  and,  at  the  most,  amounted  to 
no  more  than  hearsay — a  written  instead  of  an  oral  statement 
of  a  past  transaction,  concerning  which,  for  all  this  record 
shows,  he  might  have  been  called  upon  to  testify.     Nor  is 
the  evidence  of  the  expressed  opinion  of  a  witness  concern- 
ing liability  in  this  case  of  any  consequence,  as  it  does  not 
appear  to  rest  on  a  state  of  facts  assumed  in  any  way  incon- 
sistent with  the  testimony  given.    Had  nothing  occurred  save 
the  delivery  of  the  deed  and  the  transfer  of  the  draft,  there 
would  be  much  force  in  the  contention  that  the  payment  in 
that  manner  was  accepted.    But  the  evidence  adduced  quite 
satisfactorily  shows  that  Shibley  trusted  Searle,  rather  than 
Hites,  with  his  money,  and  his  estate  must  suffer  the  loss, 
occasioned  by  the  delinquency  of  his  agent — ^Affirmed. 
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AULTMAN^  MiLLEE  &   COMPANY  V.   CHRISTIAN  NlLSON^   Ap- 
pellant. 

JKcceptance  and  Delivery.  Where  at  the  time  defendant  gave  M^ 
plaintiff's  agent,  an  order  for  machines,  M.  told  him  that  they 
X  would  have  to  be  removed  at  once,  as  they  were  in  a  ware- 
house  used  by  K.,  formerly  their  agent,  and  K  wanted  them 
taken  away,  and  defendant  said  he  would  see  if  K.  would 
not  let  them  remain  a  while,  and  he  did  see  him,  and  make  ar- 
rangements for  leaving  them  there,  there  is  a  complete 
delivery  and  acceptance  of  the  machines. 

Same.     No  further  acceptance  of  a  written  order  for  a  machine 
1    than  a  delivery  of  the  machine  is  necessary. 

False  Representations:  materiality.  A  purchase  of  a  machine 
cannot  be  rescinded  because  of  false  representations  that  A. 
1  is  the  local  agent  of  the  seller,  and  would  keep  repairs  for 
the  machine,  repairs  being  kept  by  another,  and  it  not  being 
shown  that  the  purchaser  would  suffer  by  S.  not  beins  such 
agent 

Cross  Examination:  interest  op  witness.  To  show  the  interest 
in  the  litigation,  where  defendant  sought  to  avoid  a  contract 
of  purchase  from  plaintiff  of  a  Buckeye  binder,  a  witness  for 
defendant  S.,  who  wrote  a  letter  for  defendant  to  plaintiff 
3  to  cancel  the  order  for  the  binder,  and  who.  between  the  time 
of  making  such  contract  and  the  writing  of  such  letter,  sold  a 
McCormick  binder  to  defendant,  may  be  asked  as  to  the  em- 
ployment of  defendant's  attorneys  by  the  McCormick  Com- 
pany. 

Appeal  from  Fayette  District  Court, — ^IIon.  A.  X  IIobsox, 

Judge. 

Saturday,  December  22,  1900. 

Action  on  a  written  contract  of  sale  of  farm  machin- 
•ery.  There  was  a  directed  verdict,  and  a  judgment  thereon 
for  the  plaintiff.    The  defendant  appeals. — Affirmed. 
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Bansier  &  Everett  for  appellant. 

Ainsworth,  Ain^worth  &  Dykins  for  appellee. 

Sheewin,  J. — A  written  order  for  the  machinery  in 
question  was  taken  at  Clermont,  Iowa,  May  11,  1897,  by 
plaintiff's  general  agent.  At  that  time  the  machinery  was  in 
B.  warehouse  at  that  place,  which  was  used  by  one  Alexander 

McKinley,  who  had  formerly  been  plaintiff's  local 
1  agent  there.     At  the  time  the  order  was  taken  the 

plaintiff's  agent  who  took  it  told  the  defendant  that 
the  machines  would  have  to  hq  removed  at  once,  for  the 
reason  that  Mr.  McKinley  was  no  longer  their  agent,  and 
wanted  them  taken  away.     After  the  contract  was  made, 
the  defendant  stated  that  he  would  see  if  Mr.  McKinley 
would  not  let  the  machines  remain  there  a  while  or  until  he 
^^got  his  com  planting  done."     He  saw  Mr.  McKinley,  and 
himself  made  arrangements  for  leaving  the  machines  there 
until  some  future  time.     In  June  he  again  visited  Mr.  Mc- 
Kinley, and  asked  that  they  be  kept  there  a  little  while 
longer,  which  was  assented  to.    The  defendant  never  took  the 
machines,  and  on  the  nineteenth  of  June,  1897,  he  sent  the  fol- 
lowing letter  to  the  plaintiff's  general  agent  at  Cedar  Falls, 
Iowa,  which  letter  was  received  in  due  course  of  the  mail: 
^'Dear  Sir :  You  will  please  cancel  my  order  given  to  Henry 
Muehe  for  one  open-end  Buckeye  binder,  6-foot  cut,  aiad  one 
4'  6"  mower,  at  once,  as  said  order  was  given  to  him  by  me 
through  misrepresentation.  'When  Mr.  Muehe  was  here,  he 
assured  me  that  Mr.  J.  H.  Sheehan,  of  this  place,  was  to  be- 
<;ome  agent  for  the  Buckeye  Co.  here.     I  have  since  learnt 
that  this  was  not  true,  and  I  hereby  notify  you  to  cancel  my 
order,   as  I  will  not   accept  the  goods.     Yours,   sincerely, 
Christian  Nilson."    The  facts  which  we  have  set  out  above 
are  undisputed ;  and,  based  upon  them^  the  defendant  urges 
that  the  sale  was  not  completed,  because  no  acceptance  of 
the  order  is  shown,  and,  further,  because  there  was  no  deliv- 
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ery  of  the  machines  to  him.  There  was  no  provision  in  the 
contract  requiring  any  action  on  the  part  of  the  plaintiff  to 
make  the  transaction  a  completed  sale,  and  upon  delivery  of 
the  machines  to  the  defendant  it  was  completed,  so  that  a 
rescision  could  not  be  made, — if,  indeed  it  could  have 
been  made  at  any  time  after  the  contract  was  signed. 
That  there  was  a  sufficient  delivery  in  this  case 
we  do  not  doubt.  It  was  clearly  the  intention  of  the  parties 
that  the  title  should  pass  at  the  time,  and  in  pursuance  of 
such  intention  the  defendant  immediately  exercised  owner- 
ship thereover  by  his  arrangement  with  Mr.  McKinley.  This,. 
under  the  circumstances,  constituted  a  complete  delivery  and 
acceptance  of  the  machines.  Brown  v.  WadCj  42  Iowa,  650  ; 
Barrows  v.  Harrison,  12  Iowa,  588;  21  Am.  &  Eng.  Enc 
Law,  550,  553,  and  cases  cited.  The  defendant 
2  pleaded  false  and  fraudulent  representations  induc- 

ing the  purchase.  It  was  claimed  that  the  plaintiff's 
general  agent  represented  that  J.  H.  Sheehan  was  the  local 
agent  for  the  plaintiff  for  the  year  1897,  and  would  keep  re- 
pairs for  the  machines  in  Clermont,  Iowa.  The  defendant 
testified  to  that,  in  substance,  and  it  is  squarely  denied  by 
the.  agent  who  made  the  sale.  It  will  be  noticed  that  the 
defendant's  claim  in  his  letter  of  June  19,  1897,  is  not  as 
broad  as  his  testimony.  In  his  letter  he  says  that  he  was  as- 
sured that  Mr.  Sheean  was  to  become  the  agent  of  the 
plaintiff.  But,  conceding  his  broadest  claim  to  be  true,  was 
it  such  a  fraudulent  representation  as  to  make  the  contract 
voidable  ?  We  think  not,  for  it  is  practically  conceded  that 
the  only  interest  the  defendant  could  have  in  a  local  agency 
was  to  enable  him  to  procure  such  repairs  or  extras  as  might 
prove  necessary  in  the  use  of  one  or  both  of  the  machines- 
We  are  unable  to  see  how  it  could  make  any  possible  differ- 
ence to  him  who  the  person  might  be  who  kept  or  was  to  keep 
these  repairs.  The  record  shows  without  dispute  that  repairs 
for  both  machines  were  in  the  possession  of  Mr.  McKinley, 
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where  they  remained  for  some  time,  at  least,  after  the  defend- 
ant attempted  to  repudiate  his  contract.  If  there  was  a  prom- 
ise only  to  keep  repairs  in  the  hands  of  Mr.  Sheehan,  no 
fraud  could  be  predicated  on  a  failure  to  do  so  {Van  Vechten 
w.  Smith,  59  Iowa,  173),  and  if  defendant  was  informed 
that  Sheehan  was  in  fact  already  the  agent,  and  either  then 
lad  or  would  keep  the  necessary  repairs,  he  must  still  prove 
that  he  would  in  some  way  suffer  injury  by  the  fact  that  he 
was  not  such  agent.  This  he  has  not  attempted  to  do ;  hence 
ive  conclude  that,  at  most,  the  representations,  if  made,  were, 
iin  effect,  nothing  more  than  that  repairs  would  be  kept  in 
Clermont  for  defendant's  convenience.  Hubbard  v.  Weaix, 
79  Iowa,  678,  Cooley  Torts,  474 ;  Bishop  Non-Contract  Law, 
section  33;  Dudley  v.  Briggs,  141  Mass.  582  (6  iN".  E. 
Eep.  717). 

Objections  are  made  to  the  rulings  on  the  admission 
and  rejection  of  testimony  relating  to  the  transaction  between 
plaintiff's  agent  and  the  defendant,  but  we  find  nothing  in 
the  record  which  requires  a  reversal  on  that  ground.  A  little 
more  latitude  might  well  have  been  allowed  on  cross-examina- 
tion, but  the  essential  facts  were  fully  brought  out. 

There  was  no  error  in  permitting  questions  to  Mr.  Shee- 
han as  to  the  employment  of  defendant's  attorneys  by  the 
McCormick  Company,  whose  agent  he  was.  It  appeared 
that  he  wrote  the  letter  of  June  19th  t^  t.h«^  plaintiff's 
3  general  agent  at  Cedar  Falls,  and  also  that  he  sold  a 

McCormick  binder  to  the  defendant  after  May  11, 
1897.  The  questions  tended  to  show  his  interest  in  the  liti- 
gation. On  the  whole  record  we  think  the  court  properly  di- 
rected a  verdict  for  the  plaintiff.    The  judgment  is  therefore 

AFFIBMED. 
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C.  O.  Hathway^  Appellant,  v.  T.  L.  Rogebs. 

Cpnttructlon  of  Indorsement:  obal  evidence.  It  may  be  shown, 
by  oral  evidence  that  a  writing  on  the  Dack  of  a  note,  "Sold  half 

1  of  this  note  to  R."  signed  by  payee,  never  had  any  legal  existence 
as  an  indorsement,  but  was  intended  and  understood  by  the 
parties  as  indicating  only  the  interest  R.  had  in  the  paper. 

Evidence.  Evidence  that  after  H.  had  sold  half  his  interest  in  a 
patent  and  a  note  to  R.,  and  the  money  was  paid,  R.  asked 
what  he  had  to  show  that  he  had  any  interest  in  the  note, 
and.  being  told  the  bill  of  sale,  he  said  this  might  get  lost, 
whereupon  H.  said,  "Make  a  memorandum  on  the  back  of  the 

2  note,  and  I  will  sign  it,  to  that  effect."  and  that  "Sold  half  of 
this  note  to  R.,"  signed  by  H.,  was  then  written  thereon,  and 
that  then,  on  inquiry  by  R.  as  to  who  should  carry  the  note,  it 
was  agreed  R.  should  carry  it  a  while,  and  then  H.  should 
carry  it  a  while,  shows  that  the  writing  had  no  legal  existence 
as  an  indorsement,  but  was  merely  to  indicate  the  interest  of 
R.  in  the  paper. 

Appeal  from  Des  Moines  Disirict  Court. — Hon.  James  D. 

Smyth,  Judge. 

Saturday,  December  22,  1900. 

Pi^iNTiFF  brought  suit  in  equity  originally  to  enjoin 
the  transfer  of  a  promissory  note,  elaiming  to  be  the  owner 
of  a  one-half  interest  therein.  Defendant  answered,  setting 
up  a  claim  also  to  a  one-half  interest,  and  asserting  that 
plaintiff  was  liable  to  him  as  an  indorser.  By  cross  petition 
defendant  asked  judgment  against  plaintiff  on  such  eon- 
tract  of  indorsement.  Plaintiff,  by  amendment,  avers  that 
the  so-calleil  indorsement  was  a  mere  memorandum  placed 
on  said  note  to  show  defendant's  interest  therein.  If  it  is  in 
law  an  indorsement,  he  asks  that  it  be  reformed,  to  show  its 
real  character  and  relieve  him  from  liabilitv.  Bv  still  an- 
other  amendment  plaintiff  asserts  that  said  note  has  been  ma- 
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terially  altered,  since  it  was  transferred  to  defendant,  and 
therefore  he  is  not  liable  thereon.  The  pleadings  are  quite  vol- 
uminous, but  this  abridgment  will  be  sufficient  to  make  plain 
the  few  points  presented  on  the  appeal.  On  a  hearing,  plain-^ 
tiff's  bill  was  dismissed,  and  defendant  had  judgment  on  the 
note  against  plaintiff  for  one-half  of  the  amount  due  thereon. 
Plaintiff  appeals. — Reversed. 

Blake  &  Blake  and  Seerly  &  Clark  for  appellant. 

Power  &  Power  for  appellee. 

Waterman^  J. — The  plaintiff,  J.  D.  Gorman,  and  one 
Henry  Korten  were  the  sole  stockholders  and  owners  of  the 
Korten  Smoke-Consumer  Company,  each  having  a  one-third 
interest.  The  company  was  indebted  to  plaintiff  in  the  sum 
of  $1,336.50,  which  was  evidenced  by  its  promissory  note. 
Plaintiff  had  given  defendant  an  option  to  purchase  one-half 
of  his  interest  for  the  sum  of  $846.93,  with  interest  thereon 
at  7  per  cent,  from  November  12,  1894;  and  on  August  27, 
1895,  defendant  made  the  purchase  for  the  sum  of  $748.45. 
The  following  bill  of  sale  to  evidence  the  contract  was  made  r 

"Know  all  men  by  these  presents,  that  I,  C.  O.  Hatha- 
way, hereby  sell  to  T.  L.  Rogers  one-half  of  all  my  interest 
in  the  patent  known  as  the  'Henry  Korten  Smoke-Consumer,' 
and  in  note  given  by  the  Korten  Smoke-Consumer  Co.  to  me. 
[Said  note  is  for  the  sura  of  $1,336.50.]  Said  T.  L.  Rogers 
pays  for  said  interests  $748.45.  Receipt  of  same  is  hereby 
acknowledged.  Signed  this  twenty-seventh  day  of  August, 
1895.    C.  O.  Hathaway.    Witness:  J.  D.  Gorman." 

The  following  is  a  copy  of  the  note : 
"$1,336.50.  Burlington,  Iowa,  ISTov.  12,  1894. 

For  value  received  we  hereby  promise  to  pay  to  the  order 
of  C.  O.  Hathaway,  three  years  after  date,  thirteen  hundred 
thirty-six  and  50-100  dollars,  with  interest  at  4  per  cent,  per 
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annum.    Korten  Smoke-Consumer  Company,  by  Henry  Kor- 
ten,  Prest.    C.  O.  Hathaway,  Sect. 

(Indorsed)  "Sold  half  of  this  note  to  T.  L.  Rc^rs. 
Aug.  27,  1895.     C.  O.  Hathaway." 

Before  resorting  to  the  evidence  to  see  what  is  disclosed 
with  relation  to  the  writing  on  the  back  of  the  note,  it  may 
be  well  to  settle  certain  legal  questions,  in  order  that  the  ap- 
plication of  the  testimony  may  be  made  apparent.  An  in- 
dorsement, according  to  the  literal  meaning  of  the  word,  is  an 
incidental  writing  upon  the  back  of  a  paper,  to  the  contents 
of  which  it  relates  or  pertains.  In  commercial  law  it  is  the 
signature  of  the  payee  on  the  back  of  a  bill,  note,  or  check, 
in  evidence  of  his  transfer  of  it,  or  of  his  assuring  its  pay- 
ment, or  both.  4  Am.  &  Eng.  Enc.  Law,  256.  When  the  in- 
dorsement is  not  restricted,  it  is  an  assurance  of  payment 
HoM  V.   Sacked   40   Minn.    53  (41    K    W.   Rep.    237.) 

The  test  of  whether  a  writing  is,  as  between  the 
1  parties,   an   indorsement,   is   not   to   be   determined 

alone  from  its  terms.  If  of  a  general  character,  and 
yet  not  intended  by  the  maker  or  imderstood  by  the  trans- 
feree as  an  assurance  of  payment,  it  is  not  an  indorsement 
An  indorsement  is  a  contract,  and  there  can  be  no  contract  if 
the  parties  do  not  so  intend.  This  is  elementary.  Sands  v. 
Wood,  1  Iowa,  263,  cited  by  appellee,  does  not  conflict  with 
these  fundamental  rules.  In  that  case  it  was  held  that  parol 
evidence  was  not  admissible  to  show  that  an  indorsement 
general  in  terms  was  intended  to  be  without  recourse.  But 
it  will  be  noted  that  the  issue  there  did  not  arise  between 
the  original  parties  to  the  contract  of  indorsement.  How- 
ever, the  question  we  have  in  the  case  at  bar  is  quite  differ- 
ent. It  is  sought  here  to  show  that  the  writing  never  had 
any  legal  existence  as  an  indorsement  This,  we  think,  is 
universally  held  permissible.  Williams  v.  Donaldson,  8 
Iowa,  108;  Greenleaf  Evidence,  section  284.  It  is  plain- 
tiff's contention  that  the  writing  on  the  back  of  this  note  was 
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a  mere  memorandum,  intended  by  him  and  understood  by 
defendant  as  indicating  only  the  interest  which  defendant 
had  in  the  paper.  The  evidence  is  in  some  conflict  on  this 
point,  but  we  think  the  decided  weight  supports  plaintiff's 

contention.    Let  us  look  first  at  the  circumstances  of 
2  the  transaction.    Plaintiff  sold  one-half  of  his  interest 

in  the  company,  including  the  note  in  question,  for  a 
certain  cash  payment.     If,  as  plaintiff  claims,  he  indorsed 
the  note,  he  is  now  liable  to  defendant  for  a  greater  sum  than 
he  received,  and  defendant  owns,  also,  the  interest  purchased. 
It  is  true,  plaintiff  might  have  made  such  a  contract,  and  if 
he  had  he  would  be  bound  by  it,  but  it  is  scarcely  reasonable 
on  its  face.    But  let  us  see  what  the  witnesses  say.    Plaintiff, 
his  wife,  and  one  Gorman  testify  to  what  took  place  when 
the  bill  of  sale  was  made.     They  agree  substantially.     We 
quote  from  Gorman's  evidence :  "This  indorsement  was  made 
after  the  money  was  paid  and  everything  settled.     Qucs. 
And  Mr.  Kogers  wanted  to  know  what  he  had  to  show  that 
he  had  any  interest  in  the  note  ?  Ans.  I  think  I  can  remember 
the  exact  words.    Mr.  Rogers  said,  ^What  have  I  got  to  show 
that  I  have  any  interest  in  this  note?'     He  says,  'If  that 
money  is  paid,  what  have  I  got  to  show  that  one-half  of  it  is 
mine  V   And  I  said,  *You  have  got  a  bill  of  sale  that  shows 
tliat  half  of  it  is  yours.'    And  Mr.  Rogers  said  *I  might  lose 
that,  or  it  might  burn  up,  or  something.'  And  then  Mr.  Hath- 
away said,  ^Vell,  just  make  a  memorandum  on  the  back  of 
the  note,  and  I  will  sign  it  to  that  effect.' "    The  memoran- 
dum was  made  and  signed  as  appears  on  the  note.    The  wit- 
ness continues :  "That  was  signed  and  laid  back  on  the  table, 
and  the  papers  all  lay  there  for  some  little  time,  and  then  Mr. 
Rogers  says,  'Well,  who  is  going  to  carry  this  note  ?'  And  Mr. 
Hathaway  says,  'That  doesn't  make  any  -difference,'  he  says. 
'You  can  carry  it  if  you  want.'    Then  he  said,  'I  tell  you, 
Tom,  you  carry  it  awhile,  and  then  I  will  carry  it  awhile.' 
Rogers  then  took  the  note  and  put  it  in  his  pocket."    As  we 
Vol.  112  Iowa— 41. 
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Lut  others  were  not.     He  testifies  that  he  dissolved  5  pounds 
of  the  acid  in  20  gallons  of  water,  and  added  1  pint  of  the  so- 
lution to  10  gallons  of  milk;  that  he  used  it  as  a  preservative, 
r.nd  told  quite  a  number  of  his  customers  that  he  was  using 
the  solution  .for  the  purpose  indicated;  that  he  never  at- 
tempted to  deceive  any  of  his  customers  regarding  the  use  of 
the  solution ;  and  that  its  use  was  necessary  "to  keep  the  milk 
from  souring."    He  also  introduced  experts  to  show  that  the 
quantity  of  boracic  acid  used  tended  to  prevent  decomposi- 
tion, and  would  have  no  deleterious  effect  on  the  consumers. 
For  the  purpose  of  the  case,  we  must  assume  that  the  quan- 
tity of  acid  used  by  the  defendant  in  the  milk  sold  by  him 
had  no  deleterious  effect,  but  tended  to  prevent  decomposition 
and  the  development  of  germs.     The  experts  also  testified, 
however,  that  the  addition  of  an  excessive  amount  of  boracic 
acid  would  have  a  deleterious  effect,  in  that  it  would  retard 
the  formation  of  gastric  juice  in  the  stomach.    The  learned 
district  judge  filed  an  opinion  in  which  he  held,  in  effect, 
that  the  statute,   construed  literally,  was  imconstitutional, 
and  that  the  evident  intent  of  the  legislature  was  to  prohibit 
sales  of  anything  that  would  ojKjrate  as  a  fraud  upon  the 
buyer  or  prove  deleterious  to  his  health,  and  that,  as  the  de- 
fendant was  guilty  of  no  fraud  and  the  adulteration  was 
harmless,  he  had  not  violated  the  law.     These  propositions 
are  insisted  upon  by  the  appellee,  and  further  contention  is 
made  that  if  the  statute  is  not  so  construed  it  is  unconstitu- 
tional, for  various  reasons,  that  will  be  referred  to  during 
the  course  of  the  opinion.     It  seems  to  us  that  the  construc- 
tion placed  on  the  statute  by  the  trial  court  is  a 
2  strained  and  unnatural  one.     The  language  of  the 

enactment  is  plain,  and  in  view  of  previous  legisla- 
tion there  is  no  doubt  that  the  act  should  have  a  literal  inter- 
pretation. That  the  legislature  so  intended  is  not  open  to 
serious  debate.  So  construed,  are  the  acts  in  question  consti- 
tutional ? 


^*^" 
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Section  4:990  is  said  to  be  void  because  it  invades  the 
judicial  province,  in  that  it  is  not  permissible  for  the  legis- 
lature to  make  certain  evidence  conclusive  of  a  question  that 
may   be   submitted    to  judicial   determination.     Xo 

3  doubt,  the  legislature  cannot  indirectly  dispose  of  a 
cause  by  prescribing  conclusive  rules  of  evidence,  and 

it  has  no  power  to  direct  the  judiciary  in  the  interpretation  of 
existing  statutes.  Groesheck  v.  Seeley,  13  Mich.  329; 
Johns  V,  State,  55  Md.  362 ;  Reiser  v.  Association,  39  Pa. 
St.  137 ;  Salters  v,  Tobias,  3  Paige,  338.  But  it  does  havo 
power  to  prescribe  legal  definitions  of  its  own  language,  and, 
when  an  act  passed  by  it  embodies  a  definition,  it  is  binding 
on  the  courts.  Smith  v.  State^  28  Ind.  321 ;  Jones  v.  Sur- 
prise,  64  N.  H.  243  (9  Atl.  Rep.  384) ;  Byrd  v.  Slate,  57 
Miss.  243  (34  Am.  Rep.  440) ;  Herold  v.  State,  21  Xeb. 
50  (31  N.  W.  Rep.  258) ;  Clay  v.  Railroad  Co.,  84  Ga.  345 
(10  S.  E.  Rep.  967)  ;  People  v.  Board  of  Supervisors  of  New 
York  City,  16  N.  Y.  424.  Even  declaratory  statutes  are  en- 
titled to  respectful  consideration  by  the  courts,  although  not 
always  binding.  Cooley  Statutory  Crimes  (2d  ed.)  section 
91 ;  People  v.  Board  of  Supervisors  of  New  York  City,  su- 
pra; Lamberison  v.  Hogan,  2  Pa.  St.  25.  The  definition 
given  by  the  legislature  in  section  4990  of  the  Code  as  to  the 
term  "adulteration"  is  valid  and  binding.  Such  legislation 
does  not  trench  on  the  powers  of  the  judiciary,  and  is  not  in- 
valid for  the  reason  suggested. 

But  it  is  said  that  the  legislature  had  no  power  to  for- 
bid the  sale,  without  deceit  or  fraud,  of  a  harmless  and  whole- 
some article  of  food.    This  may  be  true,  as  a  general  propo- 
sition ;  but  it  is  also  true  that  in  virtue  of  the  police 

4  power  it  may  pass  such  laws  as  are,  or  may  reasonably 
appear  to  be,  necessary  for  the  health,  comfort,  and 

safety  of  the  people.  No  clear  and  comprehensive  definition 
of  the  police  power  has  ever  been  given,  and  it  is  doubtful  if 
one  can  be  framed  that  will  be  accurate  and  cover  every_  con- 
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coivable  case  that  mav  arise.  It  is  much  easier  to  determine 
whether  the  particular  case  comes  within  the  scope  of  the 
power,  than  to  give  a  definition  that  will  be  applicable  to  all 
cases.  In  Railroad  Co.  v.  Husen,  95  U.  S.  465  (24  L.  Ed. 
527),  it  is  said,  "The  police  power  of  a  state  extends  to  the 
protection  of  the  lives,  limbs,  health,  comfort,  and  quiet  of  all 
persons,  and  to  the  protection  of  all  property  within  the  state, 
and  hence  to  the  making  of  all  regulations  promotive  of  do- 
mestic order,  morals,  health,  and  safety.''  The  power  belongs 
to  the  several  states,  and  not  to  the  federal  government,  save 
in  exceptional  cases ;  and,  so-  long  as  the  legislature  docs  not 
pass  the  limits  prescribed  by  the  federal  or  state  constitutions, 
courts  have  no  authority  to  interfere  on  the  ground  that  the 
acts  in  question  violate  natural  principles  of  right  and  jus- 
tice. Ordinarily  the  legislature  determines  when  the  public 
welfare  and  safety  demand  its  exercise;  and,  as  a  general 
rule,  courts  have  nothing  to  do  with  the  policy,  wisdom,  or 
necessity  of  the  enactment.  Of  course,  the  state  cannot,  by 
arbitrarily  assuming  that  a  commodity  is  injurious  to  the 
health  or  comfort  of  the  people,  impair  individual  rights 
guaranteed  by  the  constitution.  The  police  power  of  the  state, 
like  every  other,  is  subject  to  the  constitution,  and  cannot  be 
used  as  a  cloak  under  which  to  disregard  constitutional  rights 
or  restrictions.  Railroad  Co.  v.  Husen,  supra;  In  re  Jacobs, 
98  N.  T.  98.  The  question  is,  of  necessity,  primarily  with 
the  legislature,  and  its  decision  should  not  be  lightly  disre- 
garded by  the  courts.  Courts  will  not  interfere,  as  a  rule, 
unless  there  is  a  plain  excess  or  usurpation  of  power,  and  in 
case  of  doubt  it  should  be  solved  in  favor  of  the  power  of  the 
legislature  to  make  the  enactment.  It  was  an  indictable  of- 
fense at  common  law  to  mix  unwholesome  ingredients,  such 
as  alum,  in  bread,  or  to  mix  unwholesome  substances  in  any- 
thing intended  for  the  food  of  man.  There  is  an  ancient 
statute  (Statutes  51  Henry  III.)  prohibiting  the  sale  of 
corrupted  wine,  contagious  or  unwholesome  flesh,  or  flesh 
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that  is  bought  of  a  Jew.  4  Blackstone  Commentaries  1G2. 
In  Rex  V.  Dixon,  3  IMaule  &  S.  11,  defendant  was  indicted 
for  furnishing  bread  not  fit  for  food.  It  appeared  that  the 
loaves  were  strongly  impregnated  with  alum,  and  that  large 
pieces  of  crude  alum  were  found  in  them.  Defendant's  mo- 
tion for  a  new  trial,  filed  after  a  verdict  of  guilty,  w^as  over- 
ruled ;  the  court  saying  that  "alum  being  perilous  to  health, 
in  the  form  used,  it  is  immaterial  that  if  used  in  certain 
quantities  it  was  not  noxious,  but  wholesome."  Statutes 
enacted  to  secure  the  sale  of  pure  food  and  to  prevent  adulter- 
ation are  quite  common  in  this  country,  and  have  ever  been 
referred  to  the  police  power.  See  English  sale  of  food  and 
drugs  act  of  1875  (chapter  63) ;  Laws  Tenn.  1859-60,  chap- 
ter 81,  section  4;  Kevised  Statutes  Mass.  chapter  131,  section 
1.  They  are  enacted  to  prevent  fraud  and  to  conserve  the 
public  health,  and  as  such  are  a  valid  exercise  of  the  police 
power.  State  v.  Campbell,  64  1^.  H.  492  (13  Atl.  Kep. 
585;  People  v.  Arensburg,  105  K  Y.  123  (11  K  E.  Kep. 
277) ;  Butler  v.  Chambers,  36  Minn.  69  (30  K  W.  Kep. 
308 ;  Waterbury  v.  Newton,  50  K  J.  Law,  534  (14  Atl.  Kep. 
C04) ;  Powell  v.  Pennsylvania,  127  U.  S.  679  (8  Sup.  Ct. 
Kep.  992,  1257,  32  L.  Ed.  253) ;  Com,  v.  Waite,  11  Allen, 
264  (87  Am.  Dec.  711) ;  State  v.  Smythe,  14  K.  I.  100  (51 
Am.  Dec.  343)  ;  People  v.  Cipperly,  101  K  Y.  634  (4  K  E. 
Kep.  107)  ;  Com.  v.  Gordon,  159  Mass.  8  (33  N.  E.  Kep. 
709);  Com.  v.  Schaffner,  146  Mass.  512  (16  K  E.  Kep. 
280). 

That  the  sale  of  milk  to  which  water  and  boraclc  acid 
have  been  added  may  amount  to  a  fraud  upon  the  purchaser 
is  evident.  He  has  the  right  to  assume  that  the  milk  he  buys 
is  unadulterated,  and  that  it  will  go  through  the  natural  pro- 
cess of  oxidation  and  decomposition.  He  may  wish  to  use 
sour  milk  for  culinary  purposes,  anJ  has  the  right  to  assumo 
that  nothing  has  been  added  to  prevent  chemical  change, 
v^ounsel  for  appellee  responds  to  this  thought  by  saying  that 
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defendant  notified  all  persons  to  whom  he  sold  that  boracic 
acid  had  been  added,  and  that  no  one  of  the  witnesses  for  the 
state  was  deceived.  The  record  does  not  bear  them  out  in  this 
contention,  but,  even  if  it  did,  we  would  have  no  help  there- 
from in  solving  the  constitutional  question  involved.  It  maj 
be  conceded  that  the  milk  sold  by  defendant  was  not  harmful 
to  the  health  of  those  who  used  it ;  but  it  is  certainly  danger- 
ous to  the  public  to  permit  milkmen  and  those  dealing  in 
milk  to  adulterate  it  in  such  manner  as  to  change  its  constit- 
uent properties.  The  statute  does  not  deprive  the  defendant 
of  his  property,  but  it  does  impose  upon  him  the  duty  of  so 
using  it  that  no  injury  will  result  to  others,  most  likely  to 
be  affected  by  a  disregard  on  his  part  of  the  reasonable  health 
regulations  that  it  enacts.  Almost  every  police  regulation  af- 
fects, to  a  greater  or  less  extent,  some  property  right;  but 
these  rights  are  subject  to  such  reasonable  limitations  in  their 
enjoyment  as  will  prevent  them  from  being  injurious,  and  to 
such  reasonable  regulations  as  the  legislature,  under  the  con- 
stitution, may  deem  necessary  and  expedient.  In  the 
Schaffer  Case,  from  Massachusetts,  and  the  Campbell  Case^ 
from  Xew  Hampshire,  it  is  expressly  held  to  be  immaterial 
whether  the  foreign  matter  is  or  is  not  injurious  to  health. 
The  court  in  the  latter  case  said  that,  "if  the  legislature  has 
power  to  fix  a  standard,  it  must  judge  whether  or  not  milk 
below  that  standard  is  unwholesome;"  and  in  the  former  it 
was  held  that  the  addition  of  pure  water  to  milk  was  an  adul- 
teration punishable  under  the  statute.  In  Com.  v.  Cordon, 
supra,  it  is  expressly  held  that  the  addition  of  boracic  acid 
to  cream  is  an  offense  under  the  statute  of  the  state  of  Massa- 
chusetts. See,  also,  Com.  v.  Wetherbee,  163  Mass.  159  (26 
N.  E.  Kep.  414).  In  Com.  v.  Waite,  11  Allen,  264  (87  Am. 
Dec.  711),  the  exact  question  made  by  defendant  in  this  case 
was  decided,  the  court  using  the  following  language:  "It  is 
innocent  and  lawful  to  sell  pure  milk,  and  it  is  innocent  and^ 
lawful  to  sell  pure  water ;  and  the  argument  is  that  the  legis- 
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lature  has  no  power  tcTmake  the  sale  of  milk  and  water  when 
mixed  a  penal  offense,  unless  it  be  done  with  a  fraudulent 
intent.  But  it  is  notorious  that  the  sale  of  milk  adulterated 
with  water  is  extensively  practiced  with  fraudulent  intent. 
It  is  for  the  legislature  to  judge  what  reasonable  laws  ought 
to  be  enacted  to  protect  the  people  against  this  fraud,  and  to- 
adapt  the  protection  to  the  nature  of  the  case.  They  have 
seen  fit  to  require  that  every  man  who  sells  milk  shall  take  tho 
risk  of  selling  a  pure  article.  No  man  is  obliged  to  go  into 
the  business,  and  by  using  proper  precautions  any  dealer  can 
ascertain  whether  the  milk  he  offers  for  sale  has  been  watered. 
The  court  can  see  no  ground  for  pronouncing  the  law  un- 
reasonable, and  has  no  authority  to  judge  as  to  its  expedi- 
ency." It  is  not  enough  to  show  that  defendant  did  not  in- 
tend to  defraud,  or  that  the  milk  he  sold  was  wholesome.  If 
that  weio  true,  almost  any  law  intended  to  protect  the  public 
health  and  safety  might  be  overthrown.  It  is  enough  that 
adulteration  such  as  prescribed  by  the  statute  may  defraud 
or  prove  deleterious  to  the  public  health  or  comfort  The 
legislature  may  well  determine  that  the  adulteration  of  milk 
tends  to  facilitate  vicious  practices,  and  that  it  ought  to  be 
prohibited.   To  defeat  the  act  prohibiting  such  conduct,  it  is 

not  enough  to  show  that  in  the  particular  case  the 
5  article  sold  was  innocuous.     Criminal  intent  is  not 

an  essential  element  of  the  offense  described  in  the- 
statute,  and  need  not  be  shown  in  order  to  justify  a  convic- 
tion. Com.  V,  Smith,  103  Mass.  444;  Com,  v.  Farren,  9  Al- 
len, 489 ;  Com.  v.  Nichols,  10  Allen,  199 ;  People  v.  Kibler, 
106  K  T.  321  (12  K  E.  Kep.  795)  ;  State  v.  Smith,  10  R. 
I.  258.  If  the  statute  required  knowledge  or  intent,  of  course 
these  matters  should  be  shown.  These  propositions  are  a 
sufficient  answer  to  the  opinion  of  the  trial  court,  holding 
that  an  intent  to  defraud  is  necessarv. 

Appellee  further  contends  that  the  statute  in  question  is 
in  violation  of  the  fourteenth  amendment  to  the  federal  con- 
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stitution.     Such  contention  is  not  so«nd,  for  it  is  funda- 
amental  that  this  amendment  does  not  impose  any 
6  restraints  on  the  exercise  of  the  police  power  of  the 

state  for  the  protection  of   the  safety,   health,   or 
morals  of  the  community.    Barbler  v.  Connoly,  113  U.  S.  27 
(5  Sup.  Ct.  Kep.  371,  28  L.  Ed.  923)  ;  Kidd  v.  Pearson,  128 
U.  S.  1  (9  Sup.  Ct.  Kep.  6,  32  L.  Ed.  346)  ;  In  re  Rahrer, 
140  TJ.  S.  545  (11  Sup.  Ct  Kep.  865,  35  L.  Ed.  572) ;  Peo- 
ple V.  King,  110  K  Y.  418  (18  N.  E.  Kep.  245).    The  con- 
clusion of  the  learned  trial  judge  was  made  to  depend  almost 
wholly  on  the  facts  developed  by  the  evidence.    If  the  jury 
had  found  the  milk  as  adulterated, — unwholesome, — ^we  have 
no  doubt  that  the  trial  court  would  have  sustained  the  con- 
victions.    That  the  constitutionality  of  a  statute  ought  not 
to  be  made  to  depend  on  the  finding  of  a  jury  on  the  facts  of 
a  case  is  manifest.    If  the  plain  provisions  of  the  constitution 
have  been  violated,  or  if  the  act  cannot  be  said  to  be  a  proper 
exercise  of  the  police  power,  in  view  of  facts  of  which  judicial 
notice  may  be  taken,  then  the  duty  of  declaring  the  act  in- 
valid is  clear.     But,  in  the  absence  of  such  finding,  the  act 
should  stand.     Ordinarily  it  cannot,  we  think,  be  a  question 
of  fact  for  a  jury.    See  People  v.  Cipperly,  supra;  People  v. 
Smith,  108  Mich.  527  (66  K  W.  Kep.  382).     People  v. 
Marx,  99  K  T.  377  (2  K  E.  Kep.  29),  is  relied  on  by  appel- 
lee.   That  case  involved  the  right  to  sell  oleomargarine,  and 
not  the  question  of  adulteration.     That  it  is  not  in  conflict 
with  anything  we  have  announced  clearly  appears  from  the 
Cipperly  Case,  in  101  N.  Y.  634  (4  K  E.  Kep.  107).    See, 
also.  People  v.  Arensburg,  103  K  Y.  388  (8  K  E.  Rep. 
736).    Schollenherger  V,  Pennsylvania,  171  TJ.  S.  1  (18  Sup. 
Ct.  Kep.  757,  43  L.  Ed.  49),  involved  the  commerce  clause 
of  the  federal  constitution;  and  it  was  held  that  the  legisla- 
ture could  not,  under  the  guise  of  the  police  power,  absolutely 
prohibit  the  sale  of  articles  which  are  the  subjects  of  inter- 
state commerce.     It  docs  not  overrule  Powell  v,  Pennsyh 
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vania,  127  U.  S.  678  (8  Sup.  Ct.  Eep.  992,  1257,  32  L.  Ed. 
253),  or  Plumley  v.  Massachusetts,  155  U.  S.  461  (15  Sup. 
Ct.  Rep.  154,  39  L.  Ed.  223),  and,  as  those  cases  sustain  our 
holding,  we  may  well  rest  tliereon. 

Lastly,  it  is  said  that  section  4990  of  the  Code  is  void 
because  the  subject  is  not  expressed  in  the  title.  The  act  is 
found  in  the  Code  of  1897.  Whether  or  not  it  existed  prior 
to  that  time  is  immaterial  to  our  present  inquiry.  Some  claim 
is  made  that  the  title  of  the  act  adopting  the  Code,  and  par- 
ticularly that  part  of  it  under  consideration,  is  insufficient. 
Our  attention  has  not  been  called  to  any  defects  in  the  enact- 
ment of  the  Code,  either  as  a  whole,  or  by  titles  and  chapters ; 
and  in  the  absence  of  such  a  showing,  and  of  the  most  co2;ent 
arguments  in  support  of  the  claim,  we  are  not  justified  in 
holding  that  either  the  Code  or  any  section  or  chapter  thereof 
is  void  because  of  the  constitutional  provision  defining  what 
shall  be  embraced  in  the  .title  of  an  act.  The  title  to  the 
•original  act  was  sufficiently  specific.  State  v.  ForJcner^  94 
Iowa,  1 ;  State  v.  Snow,  81  Iowa,  642 ;  Christie  v.  Investment 
Co.,  82  Iowa,  360.        • 

We  have  covered  all  points  made  in  argument,  and  reach 
the  conclusion  that  the  trial  court  was  in  error  in  his  conclu- 
sions of  law;  and  we  therefore  reverse  the  same,  to  the  end 
that  the  proper  rule  may  be  established  for  such  cases. — 
Reversed. 


!Aultman^   Miller   &    Company,    Appellant,    v,    Rokmer 

Bros,  et  ah 

Contract  to  Redeem  Notes:  solvency  of  makers:  Re^^onHhilitif 
under  contract.  Where  defeDdant  sold  goods  on  commission 
1  for  plaintiff,  and  agreed  to  redeem  all  notes  taken  by  them  In 
payment  which  were  not  signed  by  responsible  persons,  an 
instruction  that  if,  at  the  time  the  notes  were  given,  the 
inake#  or  makers  were  in  fact  persons  of  well  known  respon- 
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siblllty,   but   since   became   Insolvent,   such   insolvency   would 
not  render  defendants  liable,  was  proper. 

Construction  op  "any  time'*:     Contract  to  redeem  notes.    Where 
defendant  sold  goods  for  plaintiff  on  commission,  and  agreed 

1  to  redeem  all  notes  taken  in  payment  "if  at  any  time  plaintiff 
should  learn  that  such  notes  were  not  signed  by  responsible 
persons/'  and  plaintiff  did  not  bring  suit  to  enforce  the  liability 

6  of  defendant  for  notes  taken  in  1894,  1895  and  1896  until 
1898,  and  there  was  evidence  that  plaintiff  had  early  Informa- 
tion that  some  of  the  notes  were  not  signed  by  responsible 
persons,  an  instruction  that  "if  at  any  time,"  as  used  in  the 
contract,  should  be  construed  to  mean  within  a  reasonable 
time,  was  proper. 

Settlement:  executing  note:  Instructions.  Where  defendants 
sold  goods  for  plaintiff  on  commission,  and  agreed  to  redeem 
all  notes  taken  in  payment  which  were  not  sigired  by  responsible 
5  persons,  and  there  was  evidence  that  they  had  made  a  settle- 
ment with  plaintiff  and  executed  their  notes  for  the  balance, 
it  was  proper  to  instruct  the  jury  as  to  the  effect  of  sucL 
settlement,  and  the  presumption  arising  from  the  giving  of  the 
notes. 

Appeal:    withdrawal    of    exhibits:     Estoppel    to    complain    of. 
Plaintiff  cannot  first  urge  as  error,  oi^  appeal,  the  action  of  the 
3    trial  court  in  allowing  defendants  to  withdraw  certain  exhibits 
from  the  evidence. 

Curing  £rror  by  instructions.    Error  in  admitting  evidence  tend 

2  ing  to  vary  the  terms  of  a  written  contract  was  cured  by  an 
instruction  taking  such  evidence  from  the  consideration  of 
the  Jury. 

« 

Appeal  from  Franklin  District  Court. — ^Hon.  S.  M.  Weaver 

Judge. 

Saturday^  December  22,  1900. 

Action  on  contracts  of  guaranty.  Trial  to  a  jury..  Ver- 
dict and  judgment  for  defendants.  Plaintiff  appeals. — Af- 
firmed. 

Taylor  &  Evans  for  appellant. 

E.  P.  Andrews  for  appellees.  ^ 
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Sheewin^  J. — The  plaintiff  is  a  manufacturer  and 
wholesale  seller  of  agricultural  implements,  and  the  defend- 
ants Roemer  Bros,  were  engaged  in  the  sale  of  such  imple- 
ments in  Hampton,  Iowa.  In  the  years  1894,  1895,  and 
1896  the  defendants  handled  and  sold  on  commission  farm 
machinery  furnished  them  by  plaintiff.  Separate  written 
agreements  were  entered  into  by  the  parties  for  each  of  these 
years.  They  all  contained  stipulations,  in  substance,  that  no 
time  sales  should  be  made  without  security,  except  to  per- 
sons of  well-known  responsibility  and  of  good  reputation  for 
the  payment  of  thqir  debts,  "and,  if  at  any  time  the 

1  party  of  the  first  part  shall  learn  that    *     *     *    any 
of  said  notes  were  not  rfgned  by  persons  of  well-known 

responsibility,  then  the  party  of  the  second  part  agrees  to 
redeem  all  such  notes."  This  action  is  to  recover  on  notes  that 
were  claimed  to  be  worthless  when  taken. 

The  appellant  complains  of  the  admission  of  testimony 

tending  to  vary  the  terms  of  the  written  contracts  referred 

to.    We  think  there  was  testimony  of  this  character  admitted, 

but  all  such  testimony  was  expressly  taken  from  the 

2  consideration  of  the  jury  by  the  court  in  one  of  its 
instructions;  and  we  see  nothing  in  the  record  indi- 

-cating  that  this  instruction  did  not  remove  from  the  case  any 
prejudicial  error  committed  in  receiving  the  testimony. 

II.     The  court  permitted  the  defendants  to  withdraw 

from  the  evidence  certain  exhibits  they  had  offered.     The 

plaintiff  cannot  justly  complain  of  this.     If  it  de- 

3  sired  to  have  them  before  the  jury,  there  was  a  plain 
and  easy  way  of  getting  them  there. 

Complaint  is  made  of  the  following  instruction :   "If  at 

the  time  any  of  said  notes  were  given  the  maker  or  makers 

were  in  fact  persons  of  well-known  responsibility,  but  since 

bf*<;ame  insolvent,  such  insolvency  would  not  render 

4  the  defendants   liable   for  the  redemption  of  such 
notes."    We  think  the  instruction  correct.     Before 
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plaintiff  could  recover  at  all,  it  must  prove  the  converse  of 
the  proposition  therein  stated,  because  it  was  the  foundation 
of  its  action,  and  there  was  testimony,  though  perhaps  very 
weak,  tending  to  show  that  all  the  makers  of  the  notes  sued  on 
were  not,  at  the  time  of  signing,  wholly  insolvent;  and  in  the 
absence  of  any  testimony  on  the  subject,  we  think  solvency 
would  be  presumed. 

The  defendants  pleaded  an  accounting  and  settlement 
with  the  plaintiff,  and  that  they  gave  their  notes  for  the  bal- 
ance due,  and  also  turned  over  to  it  notes  as  collateral  thereto. 
There  was  evidence  tending  in  some  degree,  at  least, 

5  to  support  this  defense.     The  court  covered  this  is- 
sue by  proper  instructions  as  to  the  effect  of  a  full 

and  complete  settlement,  and  the  presumption  arising  from 
giving  a  note.  We  think  the  issue  and  the  evidence  required 
the  instructions  given. 

The  court  instructed  the  jury  that  the  words  used  in  the 

contracts,  "if  at  any  time  the  plaintiff  shall  learn  that  the 

i.otes  were  not  signed,"  etc.,  should  be  construed  to  mean 

within   a  reasonable  time;    and  objection  is   made 

6  thereto.  This  action  covered  notes  which  were  taken 
in  1894,  1895,  and  1896.  There  was  testimony  tend- 
ing to  show  that  as  to  some  of  the  ?iotes,  at  least,  plaintiff 
had  early  information  that  the  makers  were  not  of  the  class 
required  by  the  contracts,  and  still  made  no  claim  for  the 
redemption  of  such  notes  until  in  1898.  The  plaintiff  con- 
tends that  it  was  not  bound  to  do  so  as  long  as  the  statute  of 
limitations  protected  the  contracts.  All  of  these  contracts 
were  intended  to  be  of  mutual  benefit  to  both  plaintiff  and 
the  defendants.  The  defendants  were  placing  the  plaintiff's 
goods  on  the  market,  and  receiving  a  commission  for  their 
labor,  and  upon  them  primarily  rested  the  duty  of  usiog 
care  in  making  sales  of  goods.  The  plaintiff  agreed  to  accept 
good  notes  in  exchange  therefor,  and  it  was  mutually  agreed 
that,  whenever  it  was  found  that  the  notes  turned  over  to  tlie 
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plaintiff  were  not  of  the  standard  fixed,  tliey  should  be  re- 
deemed by  the  defendants.  Taking  the  contracts  in  their  en- 
tirety, we  are  led  to  the  conclusion  that  the  district  cou't 
gave  the  words  the  construction  which  the  contracts  them- 
selves indicate  the  parties  intended. 

There  was  no  reversible  error  in  refusing  to  strike  a 
single  answer  which  stated  a  conclusion  merely.  The  judg- 
ment  is   AFFIRMED. 


Leslie  C.  Watsox^  Julta  Kichardson,  Jesse  B.  Watsox 
and  wife,  Lucia  B:rd^  John  Bird,  George  B.  Watson 
and  wife,  Kate  M.  Kent,  Edgar  Watson  and  wife, 
Eugene  Watson  and  wife,  Julia  L.  Childs,  Austin 
Watson  and  wife.  Day  Otis  Watson  and  wife,  George 
R  Watson  and  wife,  Ida  A.  Hudson,  Joseph  Hudson, 
Cora  May  Rogers  and  husband,  and  Alice  Watson, 
Appellants,  v.  George  D.  Niles,  alias  George  Niles 
Watson. 

Appeal:  supersedeas  bond:  Bond  by  appellee.  Under  Code,  sec- 
tion 4128,  providing  that  no  proceedings  under  a  judgment  or 
order,  nor  any  part  thereof,  shall  be  stayed  by  an  appeal, 
unless  the  appellant  executes  a  bond,  and  that  no  appeal  or 
stay  shall  vacate  or  affect  such  judgment  or  order,  defendant 
having  appealed  from  the  judgment  for  plaintiff  without  giv- 
ing a  supersedeas  bond,  is  not  entitled,  on  petition  alleging  his 
inability  to  file  such  bond,  to  have  plaintiffs  give  bonds  to 
refund  in  case  of  reversal,  the  judgment  otherwise  to  bo 
stayed. 


Appeal  from  Jackson  District  Court. — Hon.  A.  J.  HousEj 

Judge. 

Saturday^  December  22,  1900. 
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Aftee  trial  on  its  merits  in  the  district  court,  judgment 
was  rendered  herein  for  the  plaintiffs,  from  which  the  de- 
fendant appealed,  but  gave  no  supersedeas  bond.  After  the 
appeal  was  perfected  he  filed  his  petition  herein,  asking  that 
the  referees  who  had  been  appointed  to  sell  the  real  estate 
belonging  to  the  estate  of  Mott  Watson  be  restrained  from  so 
doing,  and  from  distributing  the  proceeds  thereof,  pending 
his  appeal  to  this  court.  The  order  was  granted,  over  the 
objections  of  the  plaintiffs,  so  far  as  to  require  the  plaintiff> 
to  give  bonds  for  their  digtributive  shares.  The  plaintiffs 
appeal. — Reversed. 

^Y.  C.  Oregory,  L.  A.  Ellis,  W.  J.  Rogers,  Joe  R.  Lane 
and  F.  D.  Kelsey  for  appellants. 

No  appearance  for  appellee. 


4C 


SnEBWiN,  J. — Section  4128  of  the  Code  provides  that 
no  proceedings  under  a  judgment  or  order  nor  any  part 
thereof  shall  be  stayed  by  an  appeal  unless  the  appellant  exe- 
cutes a  bond,  *  *  *"  and  that  "no  appeal  or  stay  shall 
vacate  or  affect  such  judgment  or  order."  The  appellee  al- 
leged in  his  petition  that  he  could  not  give  a  supersedeas  bond, 
and  thereupon  the  court  determined  that,  unless  the  appel- 
lants furnished  bonds  to  refund  in  case  of  reversal  by  this 
court,  the  judgment  should  be  stayed.  This  was  a  direct  nul- 
lification of  the  statute,  and  cannot  be  sustained.  '  WcUson  r. 
Richardson,  110  Iowa,  698.    The  order  of  the  district  court 

is  REVERSED. 
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J.  C.  AxMEAE  V.  A.  J.  RiCHAUDS,  Appellant 

iHighwayt:  adverse  possession:  Injunctions,  Where  a  land- 
owner erects  a  fence  on  what  he  supposes  to  be  the  correct 
line  of  a  highway,  and  remains  in  peaceable  possession  of 
the  enclosed  land  for  thirty  years,  he  acauires  title  by  adverse 
possession  to  such  line,  as  against  the  county,  and  may  enjoin 
an  interference  with  the  fence  by  the  road  supervisor,  who 
claims  that  it  encloses  a  portion  of  the  highway. 

Appeal  from  Keokuk  District  Court. — ^Hok.  Ben  McCoy, 

Judge. 

Saturday,  Decembeb  22,  1900. 

Defendant  is  a  road  supervisor,  and  this  action  is  in 
equity  to  restrain  him  from  removing^ or  interfering  with 
a  fence  on  plaintiff's  land  along  the  line  of  a  highway.  There 
was  a  decree  for  plaintiff,  and  defendant  appeals. — Affirmed. 

F.  L.  Ooeldner  for  appellant 

C.  H.  Mackey  for  appellee. 

Waterman^  J. — ^Defendant  attempts  to  sustain  his  right 
to  remove  the  fence  on  the  ground  that  it  incloses  a  portion 
of  the  highway.  The  record  of  the  original  survey  of  this 
road  is  missing.  There  is  no  evidence,  save  a  presumption 
as  to  how  wide  it  was  laid  out,  and  none  as  to  its  actual 
hound  aries,  other  than  the  conflicting  recollections  of  wit- 
nesses. There  is  some  evidence  to  warrant  the  conclusion 
that  plaintiff's  fence  stands  on  the  line  of  the  highway  as  it 
was  first  established.  But,  if  this  is  not  so,  the  decree  may 
he  sustained  on  another  ground.  Plaintiff  might,  imder  cer- 
tain circumstances,  obtain  a  title  by  adverse  possession  as 

Vol.  112  Iowa — 42. 
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against  the  county.     City  of  Davenport  v.  Boyd,  109  lowa^ 
248^  and  cases  cited. 

We  will  not  review  the  facts  in  detail.  Plaintiffs 
fence  was  built  on  the  line  where  it  now  stands  more 
than  30  years  ago,  and  in  no  way,  until  defendant 
threatened  action,  has  his  right  to  maintain  it  been 
legally  questioned.  It  is  true  witnesses  testify  to  there 
being  complaints  by  different  persons  of  late  yeais  that 
a  part  of  the  road  was  inclosed,  but  no  steps  for  the 
removal  of  the  fence  were  ever  taken.  When  plain tiff^s  fence 
iwas  first  placed  on  this  line  by  his  grantor,  it  was  done 
in  the  belief  that  the  line  was  the  true  one,  and  such  action 
was  acquisced  in  by  the  public.  While  possession  of  an  ad- 
joining owner^s  land  by  mistake  and  without  intent  to  assert 
title  thereto  is  not  adverse  (Wacha  v.  Brown,  78  Iowa,  432, 
and  cases  cited),  yet  acquiescence  in  a  certain  line,  with  pos- 
session up  to  it,  for  a  period  of  10  years,  is  conclusive  evi- 
dence of  an  agreement  on  it  as  the  true  line,  and  will  bind 
the  parties  concerned.  Miller  v.  Mills  County,  111  Iowa. 
654.  Under  the  law  as  announced  in  that  case,  plaintiffs 
title  to  the  land  inclosed  is  set  at  rest  in  him,  and  the  decree 
of  the  trial  court  will  therefore  be  affibmed. 
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The  Delmonioa  Hotel  Company,  Appellee,  v.  Dr.  C.  W. 

Smith,  Appellant. 

Forcible  Entry  and  Detainer:  issues:      Evidence,    In    forcdble 

entry  and  detainer,  where  the  controversy  arose  over  the  title 

3  to  a  narrow  strip  of  land  between  the  lots,  testimony  as  to 
the  true  line  between  the  lots  was  properly  rejected,  since  the 

4  issue  did  not  directly  Involve  the  true  title  or  the  right  of 
possession,  but  concerned  merely  the  actual  possession. 

Same.    Where  one  sued  the  owner  of  an  adjoining  lot  for  forcible 

5  entry  and  detainer  of  a  narrow  strip  of  ground  between  their 
lots,  the  title  to  which  was  in  dispute,  evidence  as  to  the  use 
of  the  fence  erected  thereon  many  years  before  was  immaterial. 

Urging  Jury  to  Agree:     instruction  held  proper.     Where  a  jury 
had    been    deliberating    for    more    than    thirty-six    hours,    an 

(659) 
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instruction  that  the  case  must  be  determined  by  some  Jury  on 
6  the  same  pleadings  and  evidence;  that  a  disagreement  would 
only  add  to  the  burden  to  the  unsuccessful  party;  and  that  it 
should  again  retire  for  deliberation,  and  try  to  arrive  at  a 
verdict,  was  not  erroneous. 

Appeal:     failubb  to  except  to  chabqe.    Where  no  exceptions  were 

1  taken  to  instructions  when  given  or  In  the  motion  for  a  new 
trial,  assignment  of  error  as  to  them  will  not  be  considered 
on  appeal. 

Refusal  of  instructions:     Waiver,    Where  an  appellant  excepted 

2  to  instructions  given,  but  was  content  to  subsequently  accept 
them  as  law,  he  could  not,  on  appeal,  claim  error  for  tbe 
court's  refusal  to  give  instructions  asked  by  him  in  conflict 
therewith. 

Appeal  from  Jackson  District  Court. — Hon.  J  W.  Boli-ix- 

GER,  Judge. 

Tuesday^  January  15,  1901. 

Action  of  forcible  entry  and  detainer.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

D,  T.  Bauman  and  Hayes  &  Schuyler  for  appellant. 

D.  A.  Fletcher  for  appellee. 

Deemer^  J. — Tbe  controversy  is  over  the  possession  of 
a  strip  of  land  about  three  feet  wide  between  two  lots  in  the 
city  of  Maquoketa,  one  of  which  is  owned  by  plaintiff,  and 
the  other  by  defendant's  lessor.  Plaintiff  contends  that  it  has 
been  in  the  peaceable  occupation  and  possession  of  this  strip 
for  many  years,  and  that  defendant  forcibly  entered  into  the 
possession  thereof,  and  unlawfully  detained. the  same,  when 
this  action  was  commenced.  The  defendant  denies  plaintiff's 
prior  occupancy  and  possession,  and  pleads  his  own  posses- 
sion, and  title  in  his  lessor.  At  the  trial  in  the  district 
court,  the  jury  was  instructed  that  plaintiff  must  establish 
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its  actual  possession  of  the  land  prior  to  June  27,  1898,  and 
that  the  defendant  entered  upon  such  possession  by  force,  and 
continued  in  such  possession  down  to  the  commencement  of 
this  suit.  The  jury  was  also  instructed  as  to  what  would 
constitute  actual  possession,  and,  as  the  evidence  established 
without  conflict  that  defendant  forcibly  entered  upon  and 
took  possession  of  this  strip,  the  jury  was  further  instructed 
that  this  element  of  plaintiff's  case  was  properly  made  out. 
In  answer  to  a  special  interrogatory,  the  jury  found  that 
plaintiff  was  in  possession  of  the  strip  prior  to  the  time  that 
defendant  forcibly  took  possession  thereof.   Complaint 

1  is  made  of  the  instructions,  but,  as  no  exceptions  were 
taken  at  the  time  they  were  given  or  in  the  motion  for 

a  new  trial,  this  complaint  cannot  be  considered.  After  tho 
case  was  appealed,  defendant  filed  a  motion  in  the  district 
court  to  correct  the  record  so  as  to  show  that  exceptions  were 
taken  to  the  instructions.  This  motion  was  overruled.  An 
additional  abstract,  showing  the  record  made  on  this  motion 
and  an  appeal  from  the  ruling,  is  also  filed,  but,  as  no  argu- 
ment is  made  by  appellant  on  the  supposed  error  of  the  court 
denying  the  motion,  we  do  not  think  it  necessary  to  con- 
sider the  appeal.  If  considered,  no  error  appears  in  the  rul- 
ing. Tho  case  was  heard  on  evidence  adduced  before  the  trial 
court,  which  was  conflicting,  and  we  will  not  interfere. 

The  instructions,  then,  must  be  treated  as  the  law  of 
the  case,  and,  as  there  is  abundant  evidence  to  support  a  ver- 
dict based  thereon,  we  may  only  review  the  action  of  the  trial 
court  on  the  admission  and  rejection  of  evidence,  and 

2  in    denying    defendant's    requests    for    instructions. 
With  reference  to  these  requests,  it  may  be  said  that  as 

appellant  did  not  except  to  the  instructions  given,  but  was 
content  to  accept  them  as  the  law,  he  cannot  row  be  heard 
to  say  that  the  court  erred  in  refusing  to  give  instructions 
asked  by  him  in  conflict  therewith. 

The  second  instruction  asked  was  given  in  terms  by  tho 
court  in  its  charge.    OtherS;  which  related  to  plaintiff's  prior 
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possession  and  occupancy,  in  so  far  as  they  stated  rules  in 
harmony  with  the  charge,  were  in  fact  given,  and  still  othera 
that  announced  incorrect  principles  of  the  law  were  properly 
refused.  To  set  out  all  these  instructions  would  serve  no 
useful  purpose,  and  we  conclude  by  saying  that  the  question 
of  plaintiff's  prior  possession  and  occupancy  was  submitted 
to  the  jury  under  proper  instructions.  The  whole  case  was 
made  to  turn  on  this  instruction,  which  was  given  at  defend- 
ant's request:  "As  between  two  parties  struggling  for  the 
possession,  neither  can  maintain  this  action  until  he  has  ac- 
quired an  actual  possession,  which  has  ripened  into  a  peaceful 
occupation." 

Before  going  into  the  rulings  on  evidence,  it  is  well  to 
state  the  nature  of  this  kind  of  action.  Title  is  not  involved, 
except  incidentally,  for  the  purpose  of  showing  the  extent  of 

the  possession,  where  there  is  no  apparent  actual  pos- 
3  session  of  a  part  of  the  premises.     Nor  is  the  right 

of  possession,  involved,  since  the  injury  is  limited  to 
the  actual  peaceable  possession  of  the  plaintiff,  and  the  forci- 
ble entry  and  unlawful  detainer  of  the  defendant.  As  said 
in  Emsley  v.  Bennett,  37  Iowa,  15:  "In  this  action  the 
-^luestion  of  title  or  right  of  possession  is  not  involved  and  can- 
not be  tried.  The  facts  of  actual  possession  by  the  plaintiff, 
and  an  entry  by  force,  fraud,  or  stealth,  or  an  unlawful 
-detainer  by  the  defendant,  are  the  only  ones  to  be  determined, 
and  they  alone  are  the  matters  in  issue,  irrespective  of  the 
ownership  or  right  of  possession.  *  *  *  It  is  the  fact  of 
possession  alone  that  is  material.  A  person  may  render 
liimself  liable  to  an  action  of  forcible  entry  and  detainer 
hy  entering  upon  his  own  premises,  even  when  he  has  the 
right  to  immediate  possession."  Plaintiff  was  permitted  to 
show  that  defendant  was  found  building  a  fence  so  as  to 
include  the  strip  in  dispute  within  the  limits  of  the  lots  he 
was  occupying;  that  an  agent  of  plaintiff  kicked  down  a 
stake  that  defendant  had  set;  and  that  defendant  then  ran 
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after  the  agent  with  a  shovel,  and  grabbed  him  by  the  collar. 
This  evidence  was  admitted  as  bearing  on  the  question  of 
forcible  entry.  Defendant  had  a  surveyor  run  the  line  be- 
tween the  two  lots,  and  testified  that  the  fence  he  was  at- 
tempting to  construct  when  this  action  was  brought 

4  was  on  the  line  marked  by  the  surveyor.     His  testi- 
money  regarding  the  location  of  the  fence  was  stricken 

out  on  motion  of  plaintiff.  Bearing  in  mind  the  nature  of 
this  action  and  the  charge  of  the  court,  which  must  be  treated 
as  the  law  of  the  case,  there  was  no  error.  Defendant  offered 
to  prove  what  an  agent  of  plaintiff  said  regarding  the  true 
line,  but  the  evidence  was  rejected.  There  was  no  error  in 
the  ruling.  The  issue  was  not  as  to  the  true  line,  as  we  have 
fieen  already,  but  on  the  question  of  actual  possession.  The 
witness  was  allowed  to  state  all  that  was  said  regarding  plain- 
tiff's possession  without  objection,  and  this  was  all  defendant 
was  entitled  to. 

Defendant  complains  that  he  was  not  allowed  to  show 

what  another  fence  was  used  for.     This  fence  was  erected 

many  years  prior  to  the  time  the  cause  of  action  in  this  case 

arose,  and  evidence  relating  to  the  use  thereof  was 

5  entirely  inunaterial  to  any  issue  in  this  case.     Had 
it  related  to  the  fence  in  dispute,  the  evidence  does  not 

in  itself  seem  to  be  materiaL  Defendant  made  no  state- 
ment as  to  what  he  intended  to  establish  by  such  evidence, 
and,  in  the  absence  of  such  statement,  we  will  not  assume  that 
it  was  material.  It  is  said  in  argument  that  such  evidence 
would  throw  light  on  the  question  of  the  use  of  force  in  build- 
ing it.  We  fail  to  see  how  it  would  shed  any  light  on  that 
-question. 

Complaint  is  made  of  an  additional  instruction  given  by 

the  court  to  the  jury,  after  it  had  been  out  deliberating  on 

its  verdict  for  more  than  36  hours,  to  the  effect  that  the 

case  must  be  determined  by  some  jury;  that  it  must 

6  be  determined  on  the  same  pleadings  and  evidence; 
that  a  disagreement  would  simply  add  to  the  burden 
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of  the  successful  party;  and  that  it  should  again  retire  for 
deliberation,  and  try  and  arrive  at  a  verdict.  There  was  no 
error  in  this  instruction.  Frandsen  v.  Railroad  Co.,  36  Iowa, 
372 ;  Niles  v.  Sprague,  13  Iowa,  198 ;  Parker  v.  Railway  Co., 
83  Ga.  539  (10  S.  E.  Eep.  233).  No  prejudicial  error  ap- 
pears, and  the  judgment  is  affirmed. 


Sammis  &  Scott  v.  Homer  B.  IIitt^  Defendant,  IIomer  B. 
Calpin,  Administrator  of  the  estate  of  Lucie  W.  Hitt, 
Intervener,  Appellant. 

Intervention  by  Admlnittratop:  authority.  Where  the  adminis- 
trator of  a  deceased  wife,  claiming  property  attached  in  a 
suit  against  her  surviving  non-resident  husband,  does  no^ 
allege  any  facts  authorizing  him  to  intervene,  nor  present  any 
proof  showing  such  authority,  the  attachment  is  properly 
sustained. 

'Appeal  from  Plymouth  District   Court. — ^Hon.   William 

Hutchinson,  Judge. 

Tuesday,  January  15,  1901. 

This  action  was  brought  to  recover  for  services  rendered 
the  defendant,  Homer  B.  Hitt,  who  was  a  non-resident  of  this 
state.  It  was  aided  by  attachment,  which  was  levied  on  cer- 
tain real  estate,  and  by  garnishment.  There  was  a  default 
and  judgment  against  Homer  B.  Hitt.  Homer  B.  Qalpin  is 
the  administrator  of  the  estate  of  Lucie  W.  Hitt,  appointed 
after  this  action  was  commenced  and  the  levies  made.  Lucie 
W.  Hitt  was  the  wife  of  the  defendant,  Homer  B.  Hitt.  She 
died,  leaving  a  will  giving  to  her  husband  her  entire  estate 
if  she  died  without  issue,  and  one-third  thereof  if  she  left  is- 
sue, in  which  event  her  husband  was  devised  the  other  two- 
thirds  of  her  estate  in  trust  for  her  children,  with  full  power 
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> 


Jan.  1901]  Sammis  v.  Hitt.  66&* 

to  sell  and  convey  all  real  estate.  He  was  also  named  as  ex- 
ecutor. The  will  was  duly  probated  in  Cook  county,  111.^ 
where  Mrs.  Hitt  died.  Her  husband  duly  qualified  as  execu- 
tor and  trustee  thereunder,  took  full  possession  send  control 
of  the  estate,  and  so  held  the  same  when  the  levies  herein 
were  made.  The  intervener  alleged  in  his  petition  that  the 
property  levied  upon  was  the  property  of  the  estate  of  Lucie 
W.  Hitt,  and  that  Homer  B.  Hitt  had  no  intcjest  therein, 
and  asked  that  the  attachment  be  discharged.  The  case  was 
tried  to  the  court,  and  judgment  rendered  sustaining  the 
levy  on  the  land,  and  special  execution  was  ordered.  The  in- 
tervener appeals.— Affirmed. 

E,  T.  Bedell  for  appellant. 

G,  G.  Scott  for  appellee. 

Sheewin,  J. — Aside  from  the  inference  raised  by  the 
qualification  of  Homer  B.  Hitt  as  trustee,  there  is  no  evi- 
dence before  us  tending  even  to  show  that  Mrs.  Hitt  died 
leaving  issue.  The  case  seems  to  be  argued,  however,  on  the 
•theory  that  she  did,  and  we  will  so  treat  it.  The  intervener's 
petition  alleges  no  facts  which  would  entitle  him  to  resist 
the  levy  of  the  attachment.  It  will  be  noticed  that  he  makes 
the  allegations  only  that  the  property  belongs  to  the  estate  of 
the  testator,  and  that  Homer  B.  Hitt  has  no  interest  therein. 
It  is  claimed  in  argument,  however,  that  Homer  B.  Hitt  has 
squandered  a  large  part  of  the  trust  estate,  and  that  the  court, 
for  this  reason,  should  discharge  the  attached  property  for  the 
protection  of  the  cestui  que  trust.  It  does  not  occur  to  us 
that  this  question  is  before  us  in  such  manner  as  to  enable  us 
to  go  into  the  details  of  the  management  of  the  trust  property. 
Ifo  such  issue  is  presented  by  the  pleadings,  though  argued 
by  the  appellant.  The  allegation  that  the  property  in  ques- 
tion belonged  to  the  estate  was  denied  by  the  appellee,  and 
the  interest  of  Homer  B.  Hitt  therein  asserted.    That  he  had! 
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an  inxterest  which  vested  in  him  at  the  time  of  his  wife's 
death  we  do  not  understand  is  controverted.  This  interest  he 
still  held  at  the  time  of  the  levy,  and,  unless  the  intervener 
showed  some  right  to  the  property  as  administrator,  the  court 
properly  sustained  the  attachment.  This  the  administrator 
did  not  do.  He  had  no  authority  over  the  real  estate  in 
question,  nor  any  right  thereto,  so  far  as  the  record  shows. 
Ho(igin  v.  Toler,  70  Iowa,  21.  In  his  pleading  he  did  not 
allege  any  facts  authorizing  him  to  intervene  nor  did  he  on 
the  trial  offer  any  proof  tending  even  to  show  such  authority; 
hence  we  conclude  that  the  trial  court  was  justified  in  its  ac- 
tion, and  the  judgment  is  affiemed. 


The  State  of  Iowa  v.  Kobert  Schwab^  Appellant 

112    806 

•*2?_li?  Assault  to  Commit  Manslaughter:         evidence.    Accused    met    the 

133    ^  prosecuting  witness  and  his  brother,  and  rode  home  with  them. 

'  On  reaching  his  destination  accused  claimed  to  have  missed 

his  money,  and  walked  back  to  prosecuting  witness's   home, 

1  and,  without  saying  anything  about  the  money,  pointed  a  gun 
at  prosecuting  witness.  Accused  claimed  that  he  intended 
only  to  frighten  prosecuting  witness  into  giving  the  money  up. 
though  he  admitted  he  had  no  reason  to  believe  he  had  taken 
it  Held,  to  sustain  a  conviction  of  assault  with  intent  to 
commit  manslaughter. 

Review  on  Appeal:      criminal  case.    Confined  to   argument.    On 

2  appeal  in  a  criminal  case  the  supreme  court  will  give  attention 
only  to  the  matters  presented  in  argument  by  accused's  counseL 

A'ppeal  from  Sac  District  Court, — Hon.  Z.   A.   Chubch, 

Judge. 

Tuesday^  January  15,  1901. 

Defendant  was  convicted  of  the  crime  of  assault  with 
intent  to  commit  manslaughter,  and  appeals  therefrom. — 
Affirmed. 
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G.  R.  Metcalf  for  appellant. 

Milton  Remley,  Attorney  General,  and  Clias,  A.  Van 
VlecJc,  Assistant  Attorney  General,  for  the  State. 

Waterman,  J. — ^Defendant  was  indicted  for  the  crime 
of  assault  with  intent  to  commit  murder,  and  found  guilty  of 
the  included  offense  of  assault  with  intent  to  commit  man- 
slaughter.    The  complaint  made  here  in  his  behalf 
1  is  that  the  evidence  does  not  sustain  the  verdict.  The 

x 

facts,  in  the  main,  are  not  disputed.  Defendant  met 
the  prosecuting  witness.  Miles,  and  the  liatter's  brother,  near 
Grant  City.  They  were  riding  in  a  buggy.  He  asked  and 
obtained  permission  to  ride  with  them  to  Auburn.  T>he  three 
rode  together  as  far  as  Grant  City,  which  was  the  home  of 
the  prosecuting  witness,  who  then  alighted.  The  other  two 
men  drove  on  to  Auburn.  While  in  the  town  of  Auburn, 
defendant  claims  to  have  discovered  that  his  money — some 
$75 — ^was  missing.  He  walked  back  to  Grant  City,  went  to 
the  home  of  the  prosecuting  witness,  entered,  and  took  a 
chair.  Xothing  was  said  about  the  money.  After  a  few 
moments,  Miles'  daughter  exclaimed,  *Ta,  that  man  has  a 
gun."  Miles  turned  around,  and  discovered  that  defendant 
had  a  revolver  pointed  at  him.  He  caught  defendant's  hand, 
and  the  pistol  was  discharged.  Defendant  had  been  drink- 
ing, but  was  not  much  intoxicated.  He  claims  that  he  did 
not  intend  to  shoot,  but  only  to  frighten  or  force  Miles  into 
giving  up  his  money.  But  at  the  same  time  he  admits  he  had 
•no  reason  to  believe  that  Miles  had  taken  it.  He  says  he 
thought  Miles  might  know  where  it  was.  It  is  claimed  the 
evidence  does  not  warrant  a  finding  of  any  more  serious  of- 
fense than  the  misdemeanor  of  pointing  a  pistol  at  another. 
The  pistol  was  loaded.  The  inference  is  that  defendant  knew 
this  fact,  and  this  inference  is  not  rebutted.  It  was  cocked, 
and  ready  to  fire,  when  pointed,  for  it  exploded  when  Miles 
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caught  defendant's  hand.  Defendant's  statement  of  what  he 
intended  is  not  conclusive  of  that  fact.  The  jury  had  a  rights 
in  reaching  a  conclusion  on  this  question,  to  consider  all  the 
circumstances  of  the  transaction;  and  these  are  consistent 
only  with  the  conclusion  that  he  intended  to  shoot.  In  our 
disposition  of  the  case  we  have  given  attention  to  all  matters 
presented  in  argument  by  counsel  for  appellant.  More  than 
this  we  do  not  feel  called  upon  to  do,  when  a  defendant  ap- 
pears by  counsel,  and  argues  his  case  in  this  court.  The  cases 
in  which  we  have  heretofore  held  that  this  court  must  exam- 
ine the  whole  record  in  order  to  determine  whether  the  judg- 
ment rendered  has  support  are  where  either  there  was  no  ap- 
pearance for  defendant  on  appeal,  or  else  no  argimient  was 
made  in  his  behalf.  Certainly  a  criminal  defendant  may 
waive  error  on  appeal.     He  does  so  in  every  instance  where 

an  exception  is  not  taken  below.  Slate  v.  Hathaway, 
2  100  Iowa,  225.    Where   an  argument  is  filed  in  this 

court,  wo  must  assume  that  all  the  matters  relied 
upon  by  defendant  are  presented,  or  at  least  referred  to,  in 
it. — ^Affirmed. 
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H.  L.  KiRCHMAN  v.  Standard  Coal  Company  et  ah,  and 

D.  C.  Bradley,  Appellant 

Payment:  notation.  Plaintiff  furnished  labor  and  materials  ii^ 
the  improvement  of  a  mine,  and  agreed  with  the  company's 
general  manager  that  he  would  take  the  price  therefor  from 
a  store  owned  by  a  partnership  composed  of  the  general  man- 
ager and  his  brother,  but  it  was  not  agreed  that  the  price 
for    his   work   should    be   paid    to    the    partnership.    PlalntifT 

2  purchased  goods  of  the  store  to  the  value  of  his  claim,  but 
was  held  liable  for  such  debt  In  an  action  by  the  receiver  ot 
the  firm.  Held,  not  to  constitute  a  payment  of  the  debt  due 
plaintiff,  which  would  prevent  him  from  obtaining  a  mechanic's 
lien  on  the  mine,  since  the  agreement  with  the  general  man- 
ager did  not  constitute  a  novation. 
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Estoppel  to  Assert  Lien:  Plaintiff  furnished  labor  and  materials 
for  the  improvement  of  a  mine,  and  agreed  with  the  general 
manager  of  the  company  that  he  would  take  the  price  therefor 
from  a  store  owned  by  a  partnership  composed  of  the  general 
manager   and   his   brother,   but   it   was   not   agreed   that   the 

3  company  should  pay  the  partnership.  Plaintiff  purchased 
goods  at  the  store  to  the  value  of  his  claim,  and,  on  a  receiver 
being  appointed  for  the  firm,  he  was  sued  for  the  amount  due 
the  firm.  Before  the  termination'  of  such  suit  against  the 
plaintiff,  he  stated  to  A.  that  his  claim  against  the  coal  com- 
pany was  settled,  but  he  did  not  know  at  the  time  that  A. 
Intended  to  purchase  the  mine,  or  had  any  interest  therein. 
Held,  not  to  estop  plaintiff  from  asserting  the  mechanic's  lien» 
against  the  mine  after  it  had  been  purchased  by  A. 

J^ppeal:  statements  in  abstract:  Trial  de  novo.  Under  Code, 
section  4119,  and  Supreme  Court  Rule  22.  providing  that  the 
abstract  will  be  presumed  to  <iontain  the  record  unless  denied 
1  or  corrected  by  subsequent  abstracts,  a  trial  de  novo  of  an 
equity  case  on  appeal  will  not  be  denied  because  the  abstract 
fails  to  state  that  it  includes  all  the  evidenoe. 

'.Same:  Denials,  Under  Code,  section  4118,  and  Supreme  Court 
Rule  22,  providing  that  the  abstract  will  be  presumed  to  con- 
tain all  the  record  unless  denied  or  corrected  by  subsequent 
abstracts,  a  trial  de  novo  of  an  equity  case  on  appeal  will  not 
1  be  denied  because  the  abstract  does  not  allege  that  the  evi« 
dence  was  certified  by  the  trial  judge,  and  made  of  record, 
as  required  by  Code,  section  3652.  since  such  certificate,  etc.. 
is  not  jurisdictionaL 

Same,  The  supreme  court  is  not  divested  of  authority  to  hear 
an  equity  cause  on  appeal  by  the  fact  that  appellee's  abstract 
denies  that  appellant's  abstract  contains  all  of  certain  testi- 
1  mony.  since  the  appellant  is  required  only  to  include  the  parts 
of  the  testimony  which  he  deems  material;  and  a  specific 
objection  that  the  abstract  is  untrue,  or  a  correction  by  an 
additional  abstract,  is  the  only  way  to  object  to  an  omission 
therein. 

Appeal  from  Appanoose  District  Court. — Hon.  M.  A.  Eod- 

ERTS^  Judge 

Tuesday,  January  15,  1901. 
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This  is  an  action  to  foreclose  a  mechanic's  lien  for  labor 
and  materials  upon  certain  mining  property  owned  by  the 
Standard  Coal  Company  at  the  time  the  contract  for  the  labor 
and  materials  was  made,  but  now  belonging  to  defendant 
Bradley.  Bradley  resists  the  enforcement  of  the  lien,  al- 
leging: First,  that  the  claim  on  which  it  is  based  has  been 
paid ;  and,  second,  that  plaintiff  is  estopped,  as  against  him, 
by  certain  statements,  made  to  him  before  he  bought  the 
property,  that  the  claim  had  been  satisfied.  The  court  ren- 
dered a  decree  foreclosing  plaintiff's  lien  against  both  the 
Standard  Coal  Company  and  defendant  Bradley  for  the 
amount  thereof.  From  this  decree,  defendant  Bradley  ap- 
peals.— Affirmed. 

Mahry  &  Payne  for  appellant. 

A,  J.  Baker  for  appellee. 

McClain^  J. — Appellee  insists  that  this  case  is  not  tria- 
ble de  novo,  because  it  does  not  appear  that  appellant  has 
presented  in  his  abstract  all  the  evidence  offered  in  the  trial 
of  the  case  in  the  lower  court,  nor  that  the  evidence 
1  was  preserved   and  certified  as  required  in  equity 

cases.  Prior  to  the  adoption  of  the  present  Code,  the 
want  of  such  affirmative  statements  in  the  abstract  would,, 
no  doubt,  have  been  a  suflScient  ground  for  refusing  to  try  the 
case  anew;  but  it  is  now  provided  by  Code,  section  4118  (em- 
bodied in  rule  22  of  this  court),  that  the  abstract  "shall  be 
presumed  to  contain  the  record  unless  denied  or  corrected  by 
subsequent  abstract,"  and  this  presumption  goes  to  the  suffi- 
ciency of  the  abstract  as  embodying  all  the  evidence.  McOiU 
livary  v.  Case,  107  Iowa,  17.  It  seems  to  us  that  this  pre- 
sumption goes  also  to  the  sufficiency  of  the  steps  required  to 
make  the  evidence  of  record,  for  it  implies  the  existence  of 
a  proper  record,  such  as  may  be  considered  on  appeal.    Why 
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should  it  be  necessary  to  formally  allege  that  the  evidence 
"was  certified  by  the  trial  judge,  and  the  certificate  made  of 
record,  as  contemplated  by  the  Code,  section  3652  ?  Such  pro- 
ceeding is  not  jurisdictional,  as  is  the  service  of  notice  of  ap- 
peal, but  is  only  required  in  order  to  secure  a  particular 
method  of  review.  The  steps  must  be  taken  for  this  pur- 
pose, but  we  think  they  must  be  presumed  to  have  been  taken, 
although  not  aflSrmatively  shown,  until  appellee  raises  the  ob- 
jection in  some  competent  manner.  In  this  case  the  objection 
that  the  evidence  was  not  properly  preserved  and  certified  is 
presented  in  argument  only.  Appellee  does,  indeed,  in  his 
abstract  deny  that  certain  exhibits  and  testimony  are  fully 
contained  in  appellant's  abstract,  but  appellant  is  only  re- 
quired to  set  out  so  much  as  he  may  deem  material.  If  ap- 
pellee considered  other  parts  material,  he  should  have  set 
them  out.  We  are  not  precluded  from  considering  the  parts 
which  are  set  out  by  reason  of  the  fact  that  they  are  alleged  to 
be  incomplete.  As  a  matter  of  fact,  appellee  does  set  out  ad- 
ditional matter,  but  further  denies  that  the  abstract  of  appel- 
lant, with  the  additions  made  in  appellee's  abstract,  presented 
all  the  evidence.  As  to  this  denial,  it  is  enouffh  to  quote  from 
a  recent  case :  "Denials  and  counter  denials  in  abstracts  do- 
not  have  the  same  effect  under  the  new  rules  as  under  the  old. 
All  specific  denials  are  now  settled  by  a  transcript."  Haney 
&  Campbell  Mfg.  Co,  v.  Adaza  Co-Op.  Creamery  Co.,  108 
Iowa,  313.  The  general  allegation  that  the  plaintiff's  ab- 
stract, together  with  the  matter  presented  by  appellee  in  his 
abstract,  does  not  show  the  entire  evidence,  no  longer  makes 
it  necessary  for  the  court  to  go  to  the  transcript.  "If  a  defect 
exists  in  the  way  of  an  omission,  or  if  extraneous  matter  is  in- 
cluded, or  if  the  abstract  is  untrue  in  any  respect,  or  if  not 
properly  certified  to  be  full  and  complete,  this  must  be  brought 
out  by  specific  denial,  or  corrected  by  an  additional  abstract ; 
else  it  will  be  deemed  to  have  been  waived,  and  the  abstract 
conceded  to  be  true,  and  sufficient  to  enable  the  court  to  cor- 
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rectly  determine  every  question  made  in  argument."     Mc- 
Gillivary  v.  Case,  supra.    And  see  King  v.  Hart,  110 
2  Iowa,  618.     Proceeding,  then,  to  consider  the  case 

on  its  merits,  we  find  two  questions :  First,  has  plain- 
tiff's claim  been  paid  and  satisfied  ?  and,  second,  is  plaintiff 
estopped  to  enforce  his  claim  as  against  defendant  Bradley  ? 
I.  The  claim  of  satisfaction  is  based  on  the  following 
state  of  facts,  as  to  which  there  is  no  controversy:  Plaintiff 
•entered  into  an  oral  agreement  with  the  Standard  Coal  Com- 
pany, through  its  general  manager,  George  Merritt,  to  per- 
form labor  and  furnish  materials  in  the  improvement  of  the 
equipment  of  the  mine,  which  labor  and  materials  constituted 
the  basis  of  the  account  on  which  the  mechanic's  lien  is 
claimed.  But  at  the  same  time  said  Merritt  urged  upon  plain- 
tiff his  desire  that  the  amount  of  plaintiff's  charges  under 
this  oral  agreement  should  be  traded  out  at  a  store  operated 
by  said  Merritt  and  his  two  brothers  under  the  firm  name  of 
Merritt  Bros.,  and  this  arrangement  plaintiff  seems  to  have 
substantially  assented  to,  although  he  claims  in  his  testi- 
mony that  it  was  not  a  binding  agreement.  Plaintiff  did, 
however,  on  his  own  account  and  by  orders  given  to  his  em- 
ployes, make  purchases  at  the  store  of  Merritt  Bros.,  to  an 
amount  slightly  ey/»eeding  the  amount  of  the  account  here  sued 
upon.  But  in  a  suit  by  the  assignee  of  the  firm  of  Merritt 
Bros,  against  the  plaintiff  in  this  case  to  recover  the  amount 
of  his  indebtedness  to  the  firm  he  was  held  liable  therefor, 
and  judgment  was  rendered  against  him,  notwithstanding 
the  defense  set  up  in  his  answer  that  the  goods  charged  to 
him  were  received  on  his  account  against  the  Standard  Coal 
Company.  In  this  suit  Bradley,  who  had  in  the  meantime 
become  the  purchaser  of  the  coal  mine  at  a  receiver's  sale, 
sought  to  intervene,  but  his  petition  was  stricken  from  the 
files,  and  he  in  no  way  became  a  party  to  the  adju<Hcation. 
The  question,  then,  is  whether  there  was  such  an  agreement 
between  plaintiff  and  the  Standard  Coal  Company,  through 
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its  general  manager,  George  Merritt,  that  goods  furnished 
to  plaintiff  by  Merritt  Bros,  in  person  or  on  his  order  should 
be  applied  as  credit  on  plaintiff's  account  against  the  Stand- 
ard Coal  Company.    It  does  not  appear  that  the  firm  of  Mer- 
ritt Bros,  was  any  party  to  this  agreement     The  most  that 
can  be  claimed  is  that  there  was  an  understanding  that  plain- 
tiff should  be  a  customer  at  the  store  of  Merritt  Bros.,  and 
should  make  purchases  there  substantially  to  the  amount  of 
his  account  against  the  Standard  Coal  Company;  but  there  is 
not  the  slightest  evidence  of  any  agreement  that  Merritt  Bros, 
should  look  to  the  Standard  Coal  Company,  and  not  to  plain- 
tiff, for  payment     Indeed,  the  custom  under  previous  simi- 
lar arrangements  had  been  for  plaintiff  to  bring  in  his  ac- 
<50unt  against  the  Standard  Coal  Company,  and  for  the  firm 
of  Merritt  Bros,  to  bring  in  their  account  against  plaintiff, 
and  that  the  balance  one  way  or  the  other  should  be  paid  in 
<;ash ;  and  it  does  not  appear  that  there  was  any  custom  what- 
ever, nor  any  understanding  that  Merritt  Bros,  should  look  to 
the  coal  company,  except  as  there  Should  be  final  adjustment 
of  accounts  in  this  manner.     To  constitute  a  novation  by 
which  the  Standard  Coal  Company  should  become  bound  to 
Merritt  Bros,  for  the  amount  of  plaintiff's  indebtedness  to 
the  latter  in  discharge  of  plaintiff's  claim  against  the  coal 
company  would  require  a  mutual  assent  of  the  three  parties 
to  the  transaction.    Argyle  Co.  v.  McNeill,  153  111.  669  (39 
N.  E.  Eep.  1102)  ;  Ice  Co.  v.  Potter,  123  Mass.  28;  Murphy 
V.  Harnahan,  50  Wis.  485  (7  K  W.  Kep.  436),  2  Wharton 
Contracts,  sections  853,  855.     Without  such  mutual  agree- 
ment, there  would  be  no  consideration  for  the  release  of  the 
<;oal  company  by  the  plaintiff,  because  the  consent  of  Merritt 
Bros,  was  essential  to  the  discharge  of  plaintiff's  indebted- 
ness to  the  firm.    If  it  should  be  claimed  that  George  Merritt, 
as  manager  of  the  coal  company,  and  at  the  same  time  a  mem- 
ber of  the  firm  of  Merritt  Bros.,  by  his  agreement  with  plain- 
tiff bound  the  firm  of  Merritt  Bros,  to  look  to  the  coal  com- 
Vol.  112  Iowa — iS. 
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pany  for  their  account  against  plaintiff,  and  at  the  same  time 
bound  the  coial  company  to  pay  Merritt  Bros,  the  amount  of 
plaintiff's  indebtedness  to  the  latter,  it  may  be  considered 
that  no  such  agreement  is  shown ;  nor,  if  shown,  would  it  bo 
valid,  for  George  Merritt  could  not  at  the  same  time  repre- 
sent and  bind  the  firm  and  the  company  in  a  transaction  in- 
volving a  contractual  relation  between  them;  and  whether 
the  arrangement  was  one  made  beforehand  with  reference 
to  accounts  to  be  afterwards  incurred,  or  one  made  after  the 
accounts  had  been  incurred  and  relating  to  their  settlement, 
the  assent  of  both  Merritt  Bros,  and  the  coal  company  to 
the  agreement  was  necessary.  Therefore  the  claim  of  Merritt 
Bros,  against  plaintiff  was  not  released,  and  consequently 
there  was  no  consideration  for  any  agreement  on  the  part  of 
plaintiff  to  receive  the  goods  procured  by  him  from  Merritt 
Bros,  in  payment  of  his  claim  against  the  coal  company. 
Consequently,  the  claim  has  not  been  paid. 

II.     The  claim  of  estoppel  is  based  upon  an  alleged 
statement  made  by  KirchAian  to  Bradley,  prior  to  the  judg- 
ment against  Kirchman  in  favor  of  the  assignee  of  Merritt 
Bros.,  and  during  the  time  that  the  receiv^er   had 
3  charge  of  the  property  of  the  Standard  Coal  Com- 

pany, to  the  effect  that  plaintiff's  claim  against  the 
coal  company,  for  which  a  mechanic's  lien  appeared  on  file, 
had  been  paid.  Bradley  claims  to  have  subsequently  bought 
the  mine  at  a  receiver's  sale  in  reliance  upon  this  state- 
ment of  Kirchman  that  his  mechanic's  lien  had  been  satis- 
fied, and  says  that,  had  he  known  that  this  mechanic's  lieu 
was  unsatisfied,  he  would  not  have  made  the  purchase.  The 
pvidence  about  this  alleged  conversation  is  conflicting,  and^ 
if  the  trial  court  had  made  a  finding  one  way  or  the  other, 
we  should  have  been  inclined  to  support  its  conclusion ;  but 
the  finding  was  that,  even  if  there  was  such  conversation,  the 
alleged  statement  of  plaintiff  did  not  constitute  an  estoppel,, 
and  we  prefer  to  dispose  of  the  case  by  considering  the  ques- 
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tion  actually  decided.    In  order  that  statements  which  are  un- 
true shall  estop  the  party  making  them  from  afterwards 
showing  their  truth,  it  must  appear  that  under  the  circum- 
stances he  was  bound  to  speak  the  truth,  and  that  the  party 
insisting  upon  the  estoppel  relied  upon  the  false  atatement 
to  his  material  prejudice.    The  duty  to  speak  truly  may  exist 
with  reference  to  the  whole  world, — as  where  the  owner  of 
property  allows  another  to  hold  himself  out  as  owner ;  and  in 
such  a  case,  no  doubt,  the  real  owner  is  estopped  as  to  any 
one  dealing  with  reference  to  the  property  to  set  up  his  own- 
ership to  the  latter's  prejudice.    Wendell  v.  Van  Rensselaer, 
1  Johns.  Ch.  344;  Banking  Co.  v.  Duncan,  86  N.  Y.  221; 
Chapman  v.  Chapman,  59  Pa.  St  214.     There  might  be 
other  cases  in  which  the  circumstances  would  impose  a  duty 
to  speak  for  the  protection  of  the  public  in  general.    On  the 
other  hand,  the  duty  to  speak  truly  may  arise  from  the  fact 
that  the  party  speaking  knows,  or  has  reason  to  suppose,  that 
the  person  to  whom  the  statement  is  made  intends  to  act  or 
rely  thereon.     Such  a  case  is  that  of  Sessions  v.  Rice,  TO 
Iowa,  306,  where  it  is  held  that,  if  the  holder  of  a  note 
states  to  one  who  is  surety  thereon  that  it  has  been  paid,  and 
thereby  the  surety  is  led  to  omit  taking  steps  against  the 
principal  to  protect  himself,  such  holder  is  estopped  from 
enforcing  the  note  against  the  surety.     It  is  no  doubt  true 
that  in  such  cases  as  those  mentioned  the  intent  of  the  person 
making  the  statement  may  be  immaterial,  and  he  may  be  es- 
topped, although  he  has  spoken  in  forgetfulness  or  ignorance 
of  the  facts ;  for,  as  between  two  innocent  persons,  he  should 
suffer  who  has  by  his  words  or  conduct  brought  about  the 
injury  which  must  be  borne  by  one  of  them.    Sessions  v.  Rice, 
supra;  Hill  v.  Epley,  31  Pa.  St.  331 ;  Martin  v.  Railroad 
Co.,  83  Me.  100  (21  Atl.  Rep.  740)  ;  Continental  Natl.  Banh 
V.  National  Banh  of  Commonwealth,  50  N.  Y.  575.    More- 
over, one  who  makes  statements  intended  to  deceive  another, 
and  thereby  influences  him  to  his  prejudice,  should  plainly  be 
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estopped  from  denying  the  truth  of  his  statements.    On  this 
principle  it  is  held  that  one  who  knows,  or  has  reasonable 
ground  to  believe,  that  another  is  about  to  act  in  reliance 
upon  his  statement  with  reference  to  his  rights,  or  on  hiii 
omission  to  assert  his  rights,  is  estopped  from  setting  up  any 
claim  inconsistent  with  that  which  the  latter  has  thus  been 
led  to  believe  was  the  truth,  for  the  intent  to  defraud  is  to  be 
inferred.     Tiffany  v.  Anderson,  55  Iowa,  405 ;  Ellsworth  v. 
Campbell,  87  Iowa,  532 ;  Blair  v.  Wait,  69  K  Y.  113.     But 
none  of  these  cases,  nor  any  which  we  have  been  able  to  find, 
go  so  far  as  to  hold  that  a  mere  random  statement,  made  with- 
out any  fraudulent  intent,  to  one  who,  so  far  as  the  speaker 
has  any  reason  to  know,  is  w^ithout  present  or  prospective  in- 
terest in  the  matter  referred  to,  will  estop  the  speaker  from 
afterwards  asserting  against  the  person  to  whom  the  state- 
ment is  made  any  rights  which  he  may  have  had,  even  though 
such  rights  are  inconsistent  with  his  statement.     Any  such 
rule  would  be  unreasonable  and  unjust;  and  its  unreasonable- 
ness and  injustice  could  not  be  better  shown  than  by  its  ap- 
plication to  this  case.    Kirchman  was  asked  about  his  claim 
against  the  coal  company  by  Bradley,  who,  so  far  as  the  for- 
mer knew  or  had  reason  to  know,  was  an  entire  stranger  to 
the  matter.     Bradley  did  not  indicate  in  any  way  that  he 
asked  the  question  with  intention  ^o  act  upon  it,  and  Kirch- 
man  had  not  the  slightest  ground  to  suppose  that  he  would 
act  upon  it.    The  answer  of  Kirchman  to  the  effect  that  the 
claim  had  been  paid,  was,  as  he  then  believed,  entirely  true. 
It  matters  not  now  whether  this  answer  was  based  upon  mis- 
take of  fact  or  mistake  of  law.     It  was  made  in  good  faith. 
If  he  had  known  that  Bradley  intended  to  become  a  pur- 
chaser of  the  property,  it  might,  perhaps,  have  been  his  duty 
to  go  further,  and  explain  the  facts  as  to  the  account  of  Mer- 
ritt  Bros.,  which  he  supposed  to  constitute  payment,  in  order 
to  avoid  being  estopped  by  his  plain  and  unqualified  state- 
ment ;  but  he  was  certainly  under  no  obligation  to  go  into  that 
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matter  with  a  mere  stranger  to  the  subject,  who,  so  far  as  he 
had  reason  to  know,  was  making  the  inquiry  out  of  mere  idle 
curiosity.  Kirchman,  therefore,  did  not  make  a  statement 
with  intent  that  it  be  acted  upon,  nor  did  he  have  reason  to 
suppose  that  the  person  to  whom  it  was  made  would  rely  upon 
it,  and  he  is,  therefore,  not  bound  by  it.  We  have  assumed 
the  facts  as  to  the  estoppel  as  strongly  as  possible  against 
Kirchman  in  any  view  whatever  which  could  be  taken  of  the 
evidence,  and  find  that  no  estoppel  is  shown. — Affirmed. 
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Sheriff  of  Polk   County,   Iowa,   Citizens   National     i^  406 

Bank,  C.  L.  Watrous  and  A.  Milestone,  Appellants,  m  3M| 
Homestead  Right:  effect  of  change  in  statutes:  Inclusion  112  677 
within  city  limits.  Code  1873,  section  1996.  provided  that  a  '^^  *^^' 
homestead  within  a  town  plat  should  not  exceed  one-half  acre 
in  extent.  Acts  Twenty-third  General  Assembly  extended  the 
Bes  Moines  corporate  limits  to  include  unplatted  lands.  Code 
1897,  section  2987,  repealing  section  1996  limited  a  homestead 
in  a  town  or  city  to  one-half  acre  in  extent.  Code,  section  51, 
provides  that  the  repeal  of  existing  laws  shall  not  affect  any 
right  which  has  accrued.  Held,  that  the  extension  of  the  Des 
Moines  corporate  limits  so  as  to  include  a  five-acre  tract  of 
unplatted  land  occupied  as  a  homestead  and  the  subsequent 
reduction  of  a  city  homestead  to  one-half  an  acre,  did  not 
take  away  the  homestead  character  from  such  traot  in  excess 
of  one-half  acre,  as  the  homestead  is  protected  by  Code,  sec- 
tion 51. 

Appeal  from  Polk  District  Court. — Hon.   S.  F.  Pboutt^ 

Judge. 

Tuesday^  January  15,  1901. 

The  petition  alleged,  in  substance,  that  Mrs.  A.  D.  Lit- 
tleton had  acquired  a  five-acre  tract  of  land  lying  outside  the 
city  limits  of  Des  Moines,  February  21,  1889,  and  continu- 
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onsly  occupied  it  as  a  homestead  from  that  time  until  its 
conveyance  to  plaintiff,  August  27,  1898;  that  neither  this 
nor  any  adjacent  land  had  ever  been  platted,  but  had  always 
been  used  for  agricultural  purposes ;  that  by  virtue  of  chap- 
ter 1  of  the  Acts  of  the  Twenty-third  General  Assembly,  the 
said  premises  were  taken  within  the  city  limits ;  that  Childers 
recovered  a  judgment  against  said  Littleton,  December  6, 
1897,  and  the  Citizens'  Xational  Bank  two  judgments,  De- 
cember 16,  1897 ;  that  execution  had  issued  on  Childers'  judg- 
ment and  had  been  levied  on  the  land  bv  the  sheriff,  who  will 
sell  the  same  thereunder  if  not  restrained;  that  the  bank 
also  claims  that  its  judgments  are  valid  liens  thereon.  De- 
cree was  prayed  that  the  judgments  never  attached  as  liens, 
and  enjoining  their  enforcement.  The  defendants^  demurrer, 
on  the  ground  that  no  more  than  a  half  acre  within  the  city 
limits  might  be  claimed  as  a  homestead,  was  overruled,  and, 
as  they  declined  to  plead  over,  decree  was  entered  as  prayed. 
The  defendants  appeal. — Affirmed. 

17.  E.  Odellj  Oeo.  E.  Else  and  C.  J.  Donnelly  for  ap- 
pellants. 

Dudley  &  Coffin  for  appellees. 

Ladd^  J. — After  Mrs.  Littleton  began  to  occupy  tho 
iive-acre  tract  of  land  as  a  homestead  it  was  taken  within  the 
city  limits  of  Des  Moines.  But  it  had  never  been  platted, 
and  was  not  included  in  a  plat,  so  that,  under  section  1996 
of  the  Code  of  1873,  it  did  not  lose  its  character  as  a  home- 
stead. But  this  was  repealed  by  the  Code,  October  1,  1897, 
providing  that,  "if  within  a  city  or  town,  it  must  not  exceed 
one-half  acre  in  extent."  Section  2978,  Code.  The  only 
material  change  from  the  law  as  it  previously  stood  was  in 
the  omission  of  the  word  "plat"  immediately  after  "town," 
and  this  was  restored  by  chapter  119  of  the  Acts  of  the  Twen- 
ty-Eighth General  Assembly.  See  Finley  v.  Deitrick,  13 
Iowa,  517. 
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Did  this  change  in  the  statute  diminish  the  homestead 
of  Mrs.  Littleton  to  a  half  acre  ?  By  section  51  of  the  Code, 
the  repeal  of  existing  laws  was  not  to  "affect  any  act  done, 
any  right  accruing  or  which  has  accrued  or  been  established." 
In  the  early  case  of  Helfenstein  v.  Cave,  3  Iowa,  288,  the 
court  held  the  homestead  right  to  be  such  a  one  as  was  con- 
templated in  a  like  statute  contained  in  the  Code  of  1851, 
saying:  "^ow,  under  the  act  of  1849,  a  right  existed  in  the 
defendant  in  relation  to  this  contract, — ^that  is,  a  right  to 
his  homestead,  if  he  had  one, — and  this  right  is  saved  by  the 
repealing  chapter  of  the  Code.  The  intention  of  the  Code, 
adopted  in  1851,  was  to  save  all  rights  existing  under  former 
acts,  even  to  the  extent  of  those  yet  accruing.  There  is  no 
doubt,  in  our  opinion,  but  that  the  rights  of  the  defendant; 
under  the  contract  were  saved  by  this  act  of  repeal."  Not- 
withstanding this  emphatic  language,  the  true  character  of 
this  peculiar  interest  in  land  has  given  the  court  much 
trouble.  Some  have  likened  it  unto  a  joint  tenancy,  and  this 
finds  approval  in  Adams  v.  Beale,  19  Iowa,  61 ;  but  is  re- 
jected in  Bums  v.  Keas,  21  Iowa,  259.  Others  have  treated 
it  as  a  life  estate,  though  this  seems  to  be  only  in  states  where 
the  homestead  is  not  abandoned  prior  to  the  acquirement  of 
another,  or  is  designated  as  an  estate.  Woodbury  v.  Luddy, 
14  Allen,  1  (92  Am.  Dec.  731) ;  Snell  v.  Snell  123  HI.  403 
(14  N.  E.  Kep.  684,  5  Am.  St.  Eep.  526) ;  Browning  v. 
Harris,  99  111.  456.  See,  also,  Luhhoch  v.  McMann,  82 
Cal.  226  (22  Pac.  Kep.  1145,  16  Am.  St.  Kep.  108).  The 
interest  is  purely  statutory,  nothing  like  it  being  known  at 
common  law,  and  may  not  be  alienated  save  by  the  joint  in- 
strument of  husband  and  wife.  The  wife's  interest  therein, 
when  the  fee  is  in  her  husband,  is  such  that  she  may  redeem 
from  tax  sale.  Adams  v.  Beale,  19  Iowa,  61.  And  it  cannot 
be  cut  off  in  the  foreclosure  of  a  mortgage  executed  by  the 
husband  prior  to  marriage,  without  making  her  a  party. 
Chase  v.  Ahhott,  20  Iowa,  157.     In  the  last  case,  the  court, 
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through  Cole,  J.,  said :  "This  right  of  the  wife  in  the  home 
£tead  is  of  a  higher  character  and  more  in  the  nature  of  a 
vested  interest  or  title,  than  is  a  dower  right  in  the  othei 
real  estate  of  the  husband.  It  is  of  such  a  vested  charactei 
as  clothes  her  with  a  right  to  redeem  from  a  tax  sale  (undei 
a  saving  clause  in  favor  of  married  women)  after  the  time 
for  redemption  by  her  husband  has  expired/'  Her  interest 
therein,  it  has  also  been  said,  is  an  existing  right,  which  she 
is  entitled  to  protect.  Byers  v.  Johnson^  89  Iowa,  283 ;  Mo 
Clure  V.  Braniff,  75  Iowa,  43.  Throuehout  the  reports  the 
interest  in  the  lands  which  the  law  shields  from  the  demands 
of  the  creditor  for  the  use  of  the  family  is  uniformly  spoken 
of  as  the  right  of  homestead,  and  nowhere  is  treated  as  a 
mere  privilege.  The  remark  that  "the  statute  is  simply  h 
statute  of  exemption,  rather  than  a  law  conferring  affirma- 
tive rights,"  found  in  Bums  v.  Keas,  supra,  was  made  ic 
resjxnise  to  the  suggestion  of  a  joint  tenancy,  and  was  in  nc 
way  essential  to  the  decision.  That  it  was  not  intended  as  an 
assertion  that  no  right  was  conferred  is  evident  from  an  ex- 
amination of  Adams  v.  Beale  and  Chase  v,  Abbott,  written  by 
the  same  judge.  Certainly,  it  is  something  more  than  a  mere 
exemption  to  the  owner,  for  the  surviving  spouse  may  enjoy 
it  to  the  exclusion  of  his  heirs,  and  it  passes  to  his  issue,  not 
only  exempt  from  his  antecedent  debts,  but  theirs  as  well. 
Section  2985,  Code.  While  it  is  not  essential  to  a  decision 
that  the  homestead  interest  be  classified,  we  remark,  in  pass- 
ing, that  it  more  closely  resembles  the  life  estate  than  any 
other,  differing  therefrom  in  the  manner  of  acquirement  and 
alienation,  and  possessing  some  of  the  characteristics  of  a 
joint  tenancy.  It  is  enough  now  to  say  that  this  court  ha=i 
uniformly  referred  to  it  as  a  right.  That  it  is  such  was  held 
in  Gallagher  v.  Smiley,  28  Xeb.  189  (44  K  W.  Rep.  187., 
26  Am.  St.  Rep.  319),  where  the  homestead  interest  was  a;l- 
judged  a  vested  right,  and  not  affected  by  subsequent  legis- 
lation.    A  similar  conclusion  has  been  reached  in  several 
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state  in  which  the  constitutions  empowers  the  legislature  to 
provide  for  homestead  exemplions.    Bassettt  v,  Measner,  30 
Tex.  604;  Barber  v.  Rorabeck,  36  Mich.  399;  Ilani  v,  Baalc, 
62  Gal.  125.    It  is  not  perceived  in  what  way  merely  direct- 
ory provisions  contained  in  the  fundamental  law  can  affect 
the  conclusion  to  be  reached,  and  little  stress  is  laid  on  that 
fact  in  the  cases  cited.     A  respectable  array  of  authorities,, 
however,  say  homestead  laws  pertain  solely  to  the  remedy. 
Leah  v.  Gay,  107  jST.  C.  468  (12  S.  E.  Eep.  313) ;  Bull  v. 
Conroe,  13  Wis.  233 ;  Harris  v.  Glenn,  56  Ga.  94.    See  cases 
collected  in  15  Am.  &  Eng.  Enc.  Law,  526,  614.     While  in 
the  reasoning  of  these  cases  sufficient  consideration  does  not . 
appear  to  have  been  given  to  the  peculiar  character  of  the 
homestead  interest,  it  must  be  admitted  there  is  much  force 
in  the  argument  that,  as  it  does  not  rest  in  contract,  the  leg- 
islature may  grant  without  loss  of  the  power  to  repeal,  and 
therefore  it  amounts  to  no  more  than  a  privilege  behind  whick 
designated  persons  may  take  refuge.     We  are  not  prepared 
to  say  that  the  homestead  right  is  strictly  a  vested  right,  as 
was  declared  in  Gallagher  v.  Smiley,  svpra,  but  it  is  and  has 
ever  been  recognized  by  this  court  as  a  very  valuable  right, 
secured  to  the  debtor  for  substantial  reasons  of  public  policy 
as  well  as  individual  and  family  benefit,  and  as  such  is  within 
the  protection  of  section  51  of  the  Code. — ^Affirmed. 


J.    P.    Stubblefield,    Appellee,    v.    Phillip    Gadd   and      }]f    gj 

Martha  Gadd,  Appellants. 

Fraudulent  Conveyance:  issue  and  pboof.  Evidence  of  the  fraud- 
1  ulent  character  of  a  hill  of  sale  is  admissihle  in  an  action 
to  set  aside  the  fraudulent  conveyance  of  property  to  a  wife, 
8  in  which  the  defense  that  the  property  was  sold  for  the  hus- 
band's debt,  and  afterwards  conveyed  to  the  wife  by  the 
purchaser,  is  met  by  the  contention  that  the  property  included 
in  the  bill  of  sale  was  used  by  her  to  pay  for  such  land. 
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:Lai7d  iNC5i.UDi3f«  HOMESTEAD:  ValuB  abovc  encumbrance  Wbere 
a  tract  of  land*  including  a  homestead,  is  subject  to  a  mort^ 
4  gage  and  judgments  for  a  sum  larger  than  the  value  of  the 
portion  of  the  land  which  is  not  included  in  the  homestead, 
a  voluntary  conveyance  by  the  owner  to  his  wife  is  not  fraud- 
ulent 

Evidence  to  establish  RESULTiNa  tbust.    Creditors  of  a  husband 

1  cannot  establish  a  resulting  trust  to  land  purchased  by  the 
wife,  on  that  it  was  acquired  with  personal  property  volun- 

6  tarily  transferred  to  the  wife  in  fraud  of  creditors,  without 
showing  the  amount  of  the  husband's  money  which  was  pat 
into  the  land. 

Laches.  Property  was  fraudulently  conveyed  by  a  husband  to 
his  wife,  but  plaintiff,  who  was  a  simple  creditor,  failed  to 
reduce  his  claim  to  judgment  for  twelve  years  thereafter.  The 
husband  renewed  the  notes  which  evidenced  such  indbtedness, 
6  but  the  wife  refused  to  mortgage  the  land  to  secure  the  debt, 
and  paid  a  mortgage  debt  on  the  land  with  her  own  money. 
Held,  that  plaintiff's  laches  would  bar  a  suit  to  en  aside  the 
fraudulent  conveyances,  brought  fourteen  years  after  the  con- 
veyance. 

Pleading  and  Decree:  pkayeb.  Under  Code,  section  2775,  author- 
izing the  court  to  grant  any  relief  warranted  by  the  evidence 
and  within  the  issues,  the  pleadings  in  a  suit  to  set  aside  a 
fraudulent  conveyance  from  a  husband  to  his  wife,  to  which 

2  the  wife  pleads  that  the  property  was  sold  for  the  husband's 
debts  and  purchased  by  a  third  party  and  conveyed  to  her, 
and  plaintiff  alleges  that  such  later  transfer  was  a  mortgage, 
and  was  satisfied  by  the  property  of  the  husband,  are  sutB- 
clent  to  sustain  a  decree  subjecting  such  lands  to  the  hus- 
band's debts,  without  a  prayer  for  the  cancellation  of  the 
second  deed. 

Appeal  from  Adams  District  Court. — ^Hon.  H.  M.  Tow^eu, 

Judge. 

Wednesday,  January  16,  1901. 

Creditors'  bill  to  subject  certain  lands,  the  title  to 
^hich  is  in  defendant  Martha  Gadd,  to  the  payment  of  a 
judgment  held  by  plaintiff  against  Phillip  Gadd.    The  trial 
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court  granted  the  relief  prayed,  and  defendants  appeal.— 
Beversed, 

Dale  &  Brown  and  TT.  8.  Hefling  for  appellants. 
W.  0.  Mitchell  for  appellee. 

.  Deemer,  J. — The  indebtedness  on  which  plaintiff  ob- 
tained his  judgment  was  created  July  8,  1884.  Prior  to  that 
time,  and  in  the  year  1883,  Phillip  Gadd  purchased  the  land 

in  controversy,  consisting  of  80  acres  in  Adams  coun- 
1  ty,  Iowa.    He,  with  his  family,  went  into  possession 

of  the  property,  and  occupied  40  acres  thereof  as  a 
homestead.  July  17,  1884,  Phillip  Gadd  absconded;  and 
was  not  heard  from,  except  as  hereinafter  stated,  for  about, 
one  year.  On  the  day  of  his  departure  he  made  a  deed  of 
the  real  estate  to  his  wife,  the  deed  being  executed  at  a  rail- 
way station  some  15  miles  west  of  Corning,  which  was  sent  to 
her  by  mail.  On  the  same  day  a  bill  of  sale  of  defendants^ 
personal  property,  dated  about  one  year  prior  thereto,  was 
filed  for  record.  Just  prior  to  the  date  on  which  he  absconded 
Gadd  borrowed  a  considerable  amount  of  money,  the  exact 
sum  being  in  dispute.  The  land  conveyed  was  incumbered 
by  mortgage  in  the  sum  of  $800,  and  the  conveyance  to  Mrs. 
Gadd  was  subject  to  this  mortgage,  which  the  grantee  as- 
sumed and  agreed  to  pay.  The  deed  was  recorded  August 
6,  1884.  In  February  of  the  year  1884,  the  First  National 
Bank  of  Coming  obtained  a  judgment  against  Phillip  Gadd 
for  something  like  $300,  and  on  August  2,  1884,  an  execu- 
tion, issued  on  this  judgment,  was  levied  on  40  acres  of  the 
land  in  controversy,  and  the  same  was  sold,  without  redemp- 
tion,— ^the  judgment  having  been  stayed, — to  Samuel  Mc- 
Kelvey,  one  of  the  sureties  on  the  stay  bond.  On  Septem- 
ber 6th  a  sheriff's  deed  issued,  conveying  the  land  to  Mc- 
Kelvey,  and  on  the  same  day  he  entered  into  a  contract  with 
Martha  Gadd  and  James  Thomas  (her  eldest  son),  whereby 
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he  agreed  to  reconvey  the  land  to  James  Thomas  for  the 
sum  of  $330,  subject  to  the  mortgage  lien  thereon,    Thomas, 
agreed  to  pay  all  taxes  on  the  premises,  and  Martha  Gadd 
guarantied   the  performance  of  tlie  contract   by   Thomas. 
Shortly  after  the  making  of  the  contract,  Thomas  received 
injuries  that  rendered  him  unfit  to  transact  business,  and 
thereafter  Joshua  S.  and  Joel  V.  Gadd  (sons  of  Martha) 
furnished  some  of  the  money  agreed  to  be  paid  under  the 
McKelvey  contract,  but  the  final  payments  seem  to  have  been 
made  by  Thomas.    In  the  year  1886,  Thomas  assigned  the 
contract  to  Martha  Gadd,  and,  in  the  year  1887,  McKelvey 
and  wife  conveyed  the  land  by  special  warranty  deed  to  Mrs. 
Gadd.    The  note  evidencing  the  indebtedness  of  Phillip  Gadd 
to  the  plaintiff  was  renewed  from  time  to  time,  and  when 
judgment  was  rendered  bore  date  October  10,  1889.     The 
judgment  thereon  was  obtained  January  16,  1897,  and  this 
action  was  commenced  February  1,  1898.     The  pleadings 
put  in  issue  the  validity  of  the  conveyance  from  Phillip  to 
Martha  Gadd,  and  the  transactions  resulting  in  the   deed 
from  McKelvey  to  her.    It  is  claimed  that  the  first  convey- 
ance was  without  consideration,  fraudulent,  and  void;  that 
the  transaction  between  McKelvey,  Thomas,  and  Mrs.  Gadd 
was  a  mortgage ;  and  that  the  consideration  therefor  was  paid 
by  funds  derived  from  the  sale  of  property  belonging  to 
Phillip  Gadd.     The  bill  of  sale  from  Phillip  Gadd  to  hi^^ 
wife  is  not  questioned  in  the  pleadings,  but  evidence  tending 
to  show  it  was  fraudulent  was  adduced,  for  the  purpose  of 
showing  that  the  property  covered  thereby  really  belonged 
to  Phillip,  and  that,  in  so  far  as  any  of  the  proceeds  thereof 
were  used  to  pay  McKelvey,  the  land,  to  the  extent  of  such 
proceeds,  should  be  subjected  to  plaintiff's  claim.     It  should 
also  be  stated  that  Phillip  Gadd  returned  to  Adams  county^ 
and  to  a  certain  extent,  at  least,  resumed  the  management 
of  the  farm,  about  a  year  after  absconding.     The  defendant 
denied  the  alleged  fraud,  pleaded  the  conveyance  to  Mrs. 
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Gadd  as  a  bar  to  plaintiff's  claim,  the  statute  of  limitations, 
and  laches  in  instituting  his  proceedings.  On  the  issues  thus 
joined,  the  trial  court  rendered  a  decree  subjecting  one  40 
to  the  payment  of  plaintiff's  judgment,  finding  that  one  40 
was  defendants'  homestead,  and  decreeing  that  plaintiff's  lien 
"was  subject  to  the  mortgage  on  the  entire  80  acres. 

The  first  point  made  by  appellant  is  that  the  decree  is 
not  warranted  by  the  pleadings.     We  think  it  is.     Defend- 
ants in  answer  pleaded  the  transaction  resulting  in  the  deed 
from  McKelvey  to  Mrs.  Gadd  as  a  bar  to  plaintiff's 

2  action.     In  reply,  the  plaintiff  says  that  the  entire 
consideration    therefor    was    furnished    by    Phillip 

<jadd;  that  the  contract  was,  in  effect,  a  mortgage;  and  that 
it  has  been  satisfied  by  the  application  of  the  proceeds  of 
Phillip  Oadd's  property  thereon.  True,  there  is  no  prayer 
:for  the  cancellation  of  the  deed,  but  that  was  unnecessary. 
Code,  section  3775.  If  the  transaction  between  McKelvey 
and  Mrs.  Gadd  and  Thomas  was  in  effect  a  mortgage,  the 
•deed  was  nothing  more  than  a  release  of  that  mortgage.  The 
defendants'  homestead  rights  were  fully  protected  by  the  de- 
cree, and  they  have  no  cause  for  complaint  in  this 

3  respect.    Evidence  adduced  to  show  the  character  of 
the  bill  of  sale  of  personal  property  was  objected  to, 

and  the  objection  is  relied  upon  in  this  court.  We  think  the 
evidence  is  admissible,  although  we  are  not  to  be  understood 
as  holding  that  it  is  suflScient  to  impeach  that  instrument. 
Indeed,  we  do  not  find  sufficient  evidence  in  the  record  to 
justify  us  in  holding  it  fraudulent. 

There  is  no  doubt  that  the  deed  of  the  80  acres  to  Mrs. 
Gadd  was  without  consideration  and  voluntary,  but  the  evi- 
dence shows  that  the  land  was  incumbered  by  mortgage  in 
the  sum  of  $800,  and  that  there  was  also  a  judgment 

4  against  Gadd,  amounting  to  about  $330,  that  was  a 
lien  on  the  non-homestead  40  acres.     Mrs.  Gadd  had 

the  right  to  insist  on  the  mortgagees  exhausting  the  40  acres 
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that  was  not  homestead  in  character  before  resorting  to 
the  homestead.  There  was  therefore  more  than  $1,100  of 
incumbrances  against  the  40  acres  not  homestead  in  char- 
acter at  the  time  she  took  the  deed.  The  evidence  shows  thac 
the  land  was  not  worth  this  amount  when  she  took  the  title, 
and,  as  the  transfer  of  the  homestead  to  her  did  not  amount 
to  a  fraud  on  creditors,  we  are  constrained  to  hold  that  the 
conveyance,  although  voluntary,  was  not  fraudulent 
5  when  made.    But  it  is  said  that  Mrs.  Gadd  used  prop- 

erty belonging  to  Phillip  covered  by  the  bill  of  sale 
or  conveyances  in  question  in  payment  of  the  mortgage  exist- 
ing against  the  land  and  the  judgment  lien  thereon,  and  that 
she  used  the  proceeds  of  Phillip  Gadd's  property  in  obtain- 
ing the  conveyance  from  McKelvey.  If  that  be  true,  then 
Phillip  Gadd  has  a  resulting  trust  in  the  land  that  may  be 
reached  by  his  creditors.  Such  a  trust  is  not  the  ordinary 
constructive  one  created  by  operation  of  law  when  a  convey- 
ance is  shown  to  be  fraudulent  as  to  creditors.  The  resulting 
trust  may,  it  is  true,  be  fraudulent  as  to  creditors,  when  the 
beneficial  interest  is  concealed  for  covinous  purposes,  but 
the  trust  is  nevertheless  a  resulting  one,  and  to  establish  it 
the  creditor  must  show  the  exact  amount  of  money  belonging 
to  his  debtor  that  was  put  into  the  property.  This  the  plain- 
tiff has  failed  to  do,  and  while  there  is  evidence  tending  to 
show  that  some  of  the  money  used  by  Mrs.  Gadd  in  securing 
title  to  the  land,  and  in  extinguishing  the  incumbrances 
thereon,  was  derived  from  the  property  belonging  to  her  hus- 
band, that  had  not  been  conveyed  to  her,  the  exact  amount 
thereof  is  not  shown ;  indeed,  it  is  not  even  approximated. 

If  it  be  said  that  the  transaction  with  McKelvev  was 
nothing  more  than  a  mortgage, — a  proposition  of  consider- 
able doubt, — still  the  evidence  shows  that  nearlv  the  entire 
consideration  therefor  was  furnished  by  the  adult  sons  of 
Mrs.  Gadd,  or  from  property  that  Mrs.  Gadd  obtained  under 
the  bill  of  sale.     There  is  no  such  showing:  as  will  iustifv  us 
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in  finding  a  resulting  trust  in  the  land  in  favor  of  Phillip 
Gadd,  that  plaintiff  may  sequester  in  satisfaction  of  his  judg- 
ment. For  the  reasons  stated,  the  conveyance  was  not  fraudu- 
lent so  far  as  it  transferred  exempt  property,  and  plaintiff 
has  not  traced  with  sufficient  certainty  any  money  or  prop- 
erty belonging  to  Phillip  Gadd  into  the  property  that  was 
not  exempt. 

II.     Let  it  be  conceded  for  the  purpose  of  the  case,  how- 
ever, that  the  conveyance  to  Mrs.  Gadd  of  the  land  in  con- 
troversy was  in  fraud  of  creditors,  still  we  do  not 
C  think  plaintiff  is  entitled  to  a  decree  setting  it  aside. 

The  conveyance  was  made  in  1884.  When  recorded, 
notice  was  thereby  given  to  all  creditors  of  the  character 
thereof.  Sims  v.  Gray,  93  Iowa,  39;  Nash  v.  Stevens,  9G- 
Iowa,  618,  and  cases  cited.  Ordinarily,  the  statute  would 
begin  to  run  at  that  time.  But  plaintiff  had  not  then  re- 
duced his  claim  to  judgment,  and  consequently  could  not  at- 
tack the  conveyance.  Having  notice  of  the  fraud,  it  was  his 
duty  to  do  so,  however,  in  a  reasonable  time,  and  to  bring 
a  creditors'  bill  to  subject  the  land  to  the  payment  of  his 
judgment.  Michel  v.  Walraven^  92  Iowa,  423.  This  he  did 
not  do,  but,  on  the  contrary,  delayed  bringing  suit  on  his 
claim  for  more  than  12  years.  True,  he  attempts  to  excuso 
his  default  by  saying  that  defendant  Phillip  Gadd  promised 
from  time  to  time  to  pay  the  note,  and  never  refused  until 
May,  1896.  But  it  must  be  remembered  that  it  is  defendant 
Martha  Gadd  who  is  pleading  the  bar  of  the  statute,  not  her 
husband.  He  was  not  even  a  necessary  party  to  the  suit,  and 
could  do  nothing  to  prolong  the  statute,  as  against  his  wife, 
after  he  had  parted  with  the  title.  Plaintiff  was  not  justified 
in  relying  on  these  promises,  unless  he  intended  to  waive- 
whatever  right  he  had  against  Mrs.  Gadd  to  subject  the  land 
to  the  payment  of  his  claim.  Although  the  statute  may  not, 
strictly  speaking,  bar  the  claim,  plaintiff  has  been  guilty  of 
such  laches  that  he  ought  not  to  be  heard  to  complain  of  the^ 
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conveyance.  He  did  not  commence  this  suit  until  Februarr 
1,  1898.  The  conveyance,  as  we  have  observed,  was  made 
nearly  14  years  before  that  time.  He  knew  of  the  fraudulent 
character  thereof,  and  yet  slept  on  his  rights,  allowing  Mrs. 
Gadd  to  make  payments  of  the  mortgage  indebtedness,  ex- 
tinguish the  lien  on  the  land,  furnish  part,  if  not  all,  of  the 
money  with  which  to  do  it  from  her  own  property,  or  from 
gifts  made  to  her  by  her  sons,  and  it  would  be  moBt  inequit- 
able to  allow  him  to  come  into  court  at  this  late  day,  after 
the  recollection  of  witnesses  has  faded,  and  it  is  diflScult  to 
get  at  the  exact  facts,  and  challenge  the  conveyance.  Mrs, 
Gadd*  did  nothing  to  induce  the  delay.  She  was  asked  at 
one  time  to  make  a  mortgage  on  the  land  to  secure  plaintiffs 
claim,  but  this  she  flatly  refused  to  do.  Had  she  in  any  way 
misled  the  plaintiff  there  might  be  some  excuse  for  his  delay. 
This  she  did  not  do,  and  we  think  the  cause  of  action,  if  not 
barred,  is  so  stale  that  equity  ought  not  to  enforce  it.  For 
these  reasons  the  decree  of  the  trial  court  is  reversed,  and 
the  cause  is  remanded  for  a  decree  in  harmony  with  this 
opinion. — Eeveesed. 


-John  G.  Gasnick,  Chris  Christiansen^  R.  JacobvSK.v, 
John  Roll,  S.  Arnkeill,  Phillip  Armentkout  v. 
P.  H.  Steffensen,  Niels  E.  Mathiensen,  Joseph  F. 
Beh,  Appellants. 

^olnt  Tenants:  new  lease  to  one  on  option  to  both:  Laiidlonr* 
lien.  An  owner  leased  a  farm  for  one  year  to  two  parties 
Jointly,  with  the  privilege  of  continuing  the  lease.  Before  the 
end  of  the  first  year  the  parties  concluded  to  no  longer  work 
the  farm  together,  one  of  them  securing  the  lease  for  the  fol- 
lowing year.  Held,  that  the  second  was  a  new  lease,  and 
hence  a  mortgage  on  personal  property  made  by  such  con- 
tinuing tenant  prior  to  the  commencement  of  the  new  tens 
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created  a  lien  superior  to  that  of  the  landlord  for  rent  of  such 
term,  under  Code,  section  2992.  providing  that  only  such 
property  as  was  used  during  the  term  shall  be  subject  to  the 
landlord's  lien. 

Appeal  from  Shelby  District  Court. — ^Hon.  W.  I.  Smith, 

Judge. 

Wednesday,  January  16,  1901. 

Action  to  determine  priority  of  liens  on  personal  prop- 
■erty.  There  was  a  decree  for  the  plaintiffs.  The  defendants 
appeal. — Reversed. 

Cullison  &  Bobinson  for  appellants. 

Byers  £  Lockwood  for  appellees. 

Sherwin^  J. — October  3,  1894,  the  plaintiff  John  G. 
Oassnick  made  a  written  lease  of  certain  farm  lands  to  Peter 
H.  Steffensen  and  Niels  E.  Matheinsen..  The  time  wa^  for  one 
year  from  the  first  day  of  March,  1895,  but  gave  the  lessees 
the  privilege  of  continuing  it  three  or  five  years.  The  ten- 
ants entered  into  possession  under  the  lease,  and  the  per- 
sonal property  in  controversy  was  taken  onto  the  farm,  where 
it  remained  until  sold,  in  the  fall  of  1896.  Before  the  first 
lease  expired,  the  lessees  concluded  they  did  not  want  to  run 
the  farm  together  another  year,  and  each  tried  to  lease  it 
alone.  Some  time  in  the  fall  of  1895  it  was  orally  agreed 
between  Gasnick  and  Peter  H.  Steffensen  that  Steffensen 
should  have  the  farm  after  the  joint  lease  expired.  Both 
lessees  remained  in  possession  thereof  until  the  end  of  the 
first  year,  after  which  Steffensen  occupied  it  alone.  Febru- 
ary 10,  1896,  Steffensen  mortgaged  the  personal  property 
in  controversy  to  the  defendant  Joseph  F.  Beh.  In  the  fall 
of  1896,  Steffensen  turned  it  all  over  to  the  plaintiff  Gas- 
nick  to  satisfy  unpaid  rent,  and  it  was  sold.     The  proceeds 

thereof  will  more  than  pay  the  balance  of  the  rent  unpaid 
Vol.  112  Iowa — i4. 
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for  the  year  1895  and  the  chattel  mortgage  debt  of  Joseph  F. 
Beh,  and  the  question  is  as  to  the  superiority  of  liens. 

The  original  lease  was  to   Steffensen  and  Mathiesen 
jointly,  and  did  not  lease  a  moiety  to  each.    They  took  pos- 
session of  it,  and  worked  it  in  conmion.     Under  the  terms 
of  the  lease  they  together  might  exercise  the  privilege  of  con- 
tinuing three  or  five  years  longer,  but  there  was  no  stipula- 
tion therein  that  either  one  alone  might  claim  that  right,  and, 
in  the  absence  of  such  an  agreement,  it  cannot  be  claimed 
that  the  lessor  would  be  bound  to  grant  such  extension  to 
either  one  alone.     It  can  make  no  difference  that  Steffensen 
and  Gasnick  agreed  that  the  former  should  work  the  place 
on  the  terms  contained  in  the  written  lease,  for  they  were 
at  perfect  liberty  to  adopt  them  and  make  them  the  basis 
of  their  agreement,  but  the  agreement  itself  was  a  new  one, 
and  for  a  new  term.    The  written  lease  expressly  fixed  the 
term  at  one  year,  and  it  would  have  terminated  at  the  end 
thereof,  in  the  absence  of  some  act  or  declaration  on  the  part 
of  the  joint  tenants  indicating  a  desire  to  continue  it.    There 
was  never  anything  of  this  kind  done.     On  the  contrary, 
long  before  the  expiration  of  their  joint  term,  they  both  stated 
their  intention  not  to  continue  together.     Consequently  the 
lease  to  Steffensen  for  1896  was  a  new  and  independent 
agreement  to  take  effect  on  the  first  of  March,  1896.     See  1 
Washburn,  Real  Property,  548. 

Only  such  personal  property  as  was  used  or  kept  thereon, 
during  the  term  of  the  lease  is  subject  to  the  landlord's  lion 
(Code,  section  2992)  ;  and  a  valid  mortgage  on  such  prop- 
erty executed  before  the  commencement  of  the  term,  creates 
a  lien  superior  to  that  of  the  landlord.  Manhattan  Trust  Co. 
t\  Sioux  City  &  N.  B.  Co.  (C.  C.)  (68  Fed.  Rep.  72)  ; 
Thorpe  v.  Fowler,  57  Iowa,  541;  Jarchow  v.  Pickens,  51 
Iowa,  381.  In  Rollins  v.  Proctor,  56  Iowa,  326,  relied  on 
by  the  appellees,  the  facts  were  materially  different  from 
those  in  the  case  at  bar.     There  the  mortgagor  held  under 
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an  assignment  of  a  lease  covering  the  term  for  which  rent 
was  claimed,  but  secured  in  lieu  thereof  a  lease  directly  to 
himself,  and  the  mortgage  was  executed  while  in  possession 
under  the  assigned  lease.  It  is  held  that  a  mortgage  will  not 
be  permitted  to  take  effect  between  the  surrender  of  the  old 
and  the  taking  effect  of  the  new  lease.  The  case  is  not  appli- 
cable here.  We  think  the  pleadings  of  the  plaintiffs  and  the 
evidence  sufficiently  identify  the  mortgaged  property,  or, 
at  least,  enough  thereof  to  satisfy  the  defendant  Beh's  mort- 
gage. Judgment  will  therefore  be  entered  for  the  defendant 
Joseph  F.  Beh  against  John  G.  Gasnick  for  the  sum  of 
$527.16,  with  interest  thereon  from  December  10,  1900,  and 
for  costs. — ^Reversed. 


E.  M.  Hicks,  Adminisfrator  of  the  estate  of  D.  Pence,  v, 

J.  H.  Williams,  Appellant. 

Competency  of  Witnesses:   not  destboted  by  being   made   PABTTr 

Amendment  without  notice,  adding  party.    Where  a  witness 

1    lives  beyond  the  jurisdiction  of  the  oourt.  and  is  not  served 

with  notice  of  the  suit,  he  is  not  disqualified  from  testifying 

3  by  deposition  to  a  personal  transaction  with  plaintiff's  in- 
testate by  the  filing  of  an  amendment  to  the  petition  naming 
him  as  a  party,  since  such  amendment  is  not  sufficient  to  make 
him  a  party  thereto. 

Same:  Witness  liable  toithout  reference  to  result  of  suit.  Code, 
section  4604,  which  prohibits  a  person  adversely  interested 
in  a  suit  against  an  administrator,  etc.,  from  testifying  to 
a  personal  transaction  with  intestate,   does  not  prohibit  the 

4  principal  on  a  note,  who  pays  it,  and  turns  it  over  to  the 
plaintiff's  intestate,  and  becomes  liable  to  him  thereon,  from 
testifying  thereto  In  an  action  by  the  administrator  against  a 
surety,  in  which  the  latter  relies  on  such  payment  as  a  defense, 
since  the  princdpal  is  liable  thereon  in  either  event. 

Evidence:  oaixing  fob  conclusions.  Where  a  surety  on  a  note 
contends  in  an  action  thereon  that  it  was  paid  to  an  inter- 
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mediate  holder  by  the  principal,  the  latter  can  not  be  Mked 
2    if  he  paid  the  note  to  such  holder,  since  such  question  calls 
for  a  conclusion,  but  he  should  be  interrogated  as  to  the  facU 
showing  such  payment. 

Appeal  from  Appanoose  District  Court. — Hon.  Feank  W. 

ElCHELBEBGER,  Judge. 

Wednesday,  January  16,  1901. 

Action  by  the  administrator  of  Daniel  Pence,  deceased, 

against  J.  H.  Williams,  on  a  note  executed  by  the  latter  as 

security  with  G.  W.  Kandall  as  principal.     Shortly  before 

the  trial,  by  amendment  to  the  petition,  Kandall  was 

1  made  party  defendant,  though  he  was  not  served  with 
notice,  made  no  defense,  and  was  then  a  resident  of 

Arkansas.  Williams  pleaded  payment  by  Randall  to  an  in- 
dorsee, J.  A.  Donover.  The  only  evidence  introduced  was 
that  contained  in  a  deposition  of  Kandall.  The  court  di- 
rected a  verdict  for  plaintiff,  and*  judgment  was  entered 
thereon.     The  defendant  Williams  appeals.— Reversed. 

Mabry  &  Payne  for  appellant. 

Vermillion  &  Valentine  for  appellee 

Ladd,  J. — An  indorsement  on  the  back  of  the  note  in- 
xlicated  its  transfer  to  Donover,  to  whom  it  was  asserted  Ran- 
dall had  made  payment.    After  the  latter  had  testified  to  his 
acquaintance  with  the  parties  and  knowledge  of  Donover's 
ownership  of  the  note,  he  was  asked,  "Did  you,  while 

2  Mr,  Donover  held  said  note,  pay  him  the  amount  due 
thereon  ?"    On  the  objection  that  this  called  for  the 

conclusion  of  the  witness,  the  answer  was  excluded.  This 
question  involved  the  very  issue  the  jury  were  to  pass  upon. 
An  affirmative  answer,  if  true,  would  have  established  the  de- 
fense, and  ended  the  controversy.  It  was  equivalent,  in  view 
of  Donover's  unquestioned  ownership,  to  asking  if  he  had  sat- 
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isfied  the  note.  Preliminary  or  collateral  inquiries,  calling 
for  facts  depending  somewhat  on  others  as  a  basis,  have  often 
been  held  proper.  Among  the  cases  so  holding  are  the  fol- 
lowing, cited  by  appellant:  Gault  v.  Sickles,  85  Iowa,  266; 
Funston  v.  Railway  Co,,  61  Iowa,  455 ;  Smalley  v.  Railroad 
\Co.,  36  Iowa,  571 ;  Booihhy  v.  Brown,  40  Iowa,  107.  But  it 
may  be  safely  laid  down  as  a  rule  that  this  must  be  avoided 
where  the  question  goes  directly  to  and  involves  the  iden- 
tical issue  to  be  tried.  Farmer  v.  BrolcaiW,102  Iowa,  252 ;  Mil- 
ler V.  Boone  County,  95  Iowa,  10 ;  Ward  v.  Dixon,  96  Iowa, 
712 ;  Eggleston  v.  Mason,  84  Iowa,  630.  All  that  was  held 
in  Hale  v.  Gihhs,  43  Iowa,  383,  was  that  calling  for  an  inten- 
tion was  asking  for  a  fact  rather  than  a  conclusion.  In 
Lozier  v.  Craves,  91  Iowa,  482,  the  absence  of  facts  was 
sought  to  be  shown,  and  might  have  been  done  in  no  other 
way.  Neither  the  question  nor  its  relation  to  others  is  dis- 
closed in  Jamison  v.  Weaver,  81  Iowa,  216,  and  it  may  well 
be  assumed  that  preliminary  thereto  the  evidence  was  such 
as  to  leave  the  answer  "whether  the  services  sued  for  were 
under  the  contract"  a  statement  of  fact,  rather  than  a  con- 
clusion. Payment  of  a  note  may  be  either  in  money 
or  its  equivalent,  and  accomplished  in  many  different  ways. 
See  16  Enc.  PL  &  Prac.  206,  and  notes.  And  it  has  even 
been  said  that  an  answer  setting  out  the  particulars  of  pay- 
ment would  be  bad  because  pleading  the  evidence  of  a  fact 
rather  than  the  fact  itself.  Bank  v.  Sherman,  33  N.  Y.  69, 
However  this  be  regarded,  it  is  plain  that  full  payment  is  a 
fact  ordinarily  to  be  inferred  from  several  circumstances — 
such  as  computation  of  the  amount  due,  the  commodity 
turned  over  to  the  holder,  whether  accepted,  and  the  like — ► 
and,  when  this  is  the  issue  to  be  tried,  a  witness  ought  to  bo 
required  to  detail  the  circumstances,  and  leave  the  inference 
solely  for  the  jury. 

II.     The  testimony  of  Randall  to  certain  personal  com- 
munications with  the  deceased  was  erroneously  excluded.  The 
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mere  filing  of  an  amendment  to  the  petition,  naming  him  as 
a  party,  a  few  days  before  the  trial,  did  not  make  him 

3  such.     He  was  never  served  with  notice,  and  lived 
beyond  the  jurisdiction  of  the  court.    In  Williams  r. 

Barrett,  52  Iowa,  637,  and  Burton  i\  Baldwiuy  61  Iowa,  284, 
the  persons  whose  evidence  was  excluded  were  parties  of  rec- 
ord. No  person  can  be  made  a  defendant  in  an  action  except 
by  service  of  notice,  or  by  his  consent  through  voluntary  ap- 
])oarance.  It  is  only  when  so  connected  with  the  proceedings 
as  to  be  bound  by  the  result  that  any  one  may  be  said  to  be 
a  party  thereto,  and  he  must  be  made  one  in  the  manner  pre- 
scribed by  law.  Robinson  v.  Board,  37  Ind.  333;  Marshall 
V.  Drayton,  2  Nott  &  Mc.  25;  15  Enc.  PI.  &  Prac.  466a. 

III.     Nor  was  this  testimony  properly  excluded  on  the 
ground  of  interest.     It  appears  from  the  circumstances  dis- 
closed that  Randall's  liability  to  plaintiflF  will  not  be  affected 
by  the  judgment  in  this  case.     If  the  payment  was 

4  made,   it  was  with  the  distinct  understanding  that 
Pence  should  hold  the  note  against  him.    If  satisfied 

by  the  surety,  he  will  be  liable  to  him.  In  such  a  situation 
the  interest  of  a  witness  was  not  such  as  to  exclude  his  evi- 
dence at  the  common  law,  and  a  like  meaning  is  accorded 
to  that  word  as  found  in  section  4604  of  the  Code.  Dubuque 
Lumber  Co.  v.  Kimball,  111  Iowa,  48;  Goddard  v.  Leffing- 
well,  40  Iowa,  249  ;  Fuller  v.  Leudrum,  58  Iowa,  353 ;  Kings- 
bury  V.  Buchanan,  11  Iowa,  387 ;  Adams  v.  Foley,  4  Iowa, 
43 ;  Wisner  v.  Brady,  11  Iowa,  248 ;  1  Greenleaf  Evidence, 
section  399.  The  complaint  of  the  ruling  on  particular  in- 
terrogatories is  disposed  of  by  Walhley  v.  Clarke,  107  Iowa, 
452.  With  Randall's  testimony  concerning  communications 
with  the  deceased,  a  case  was  made  out  for  the  jury. — Re- 
versed. 
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Peter  Kraft^  Appellant,  v.  K.  K.  &  J.  M.  Welch.  ^  ^^ 

m    04' 

Covenant  in  Lease  as  to  Use  of  Premises:        breach:      Injunctions,  tjg  owj 

Where  a  lease  contained  a  provision  that  the  demised  premises  ug  ^ 

were  to  be  used  for  creamery  purposes  by  the  lessees,  who  should  !i30  341 

have  the  right  to  erect  a  store  building  on  them  in  connection  H?    99^ 

141     640 

with  the  creamery,  the  lessor  was  entitled  to  enjoin  the  lessee     142    497 
from   erecting  buildings   for  different  purposes  on   the  land, 
in  addition  to  those  contemplated  by  the  lease. 

Appeal  from  Fayette  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Wednesday,  January  16,  1901. 

Plaintiff  sued  in  equity  to  enjoin  defendant  from 
•erecting  a  building  upon  premises  leased  by  plaintiff  to  de- 
fendant for  use  as  a  creamery,  and  plaintiff  asked  that  a  tem- 
porary writ  of  injunction  be  granted.  The  court  ordered 
a  hearing  on  the  application  for  a  temporary  injunction,  with 
notice,  and  at  the  time  for  hearing  sustained  defendants'  de- 
murrer to  plaintiff's  petition,  refused  a  preliminary  injunc- 
tion, and,  upon  plaintiff's  refusal  to  plead  over,  rendered 
judgment  against  plaintiff,  with  costs.  Plaintiff  appeals.— 
Beversed. 

J.  C.  Longueville  and  John  Jamison  for  appellant. 

Ainsworth,  Ainsworth  &  Dykins  and  (?.  H.  Phillips  for 
appellees. 

McClain^  J. — The  leased  premises  consist  of  a  piece  of 
farming  land,  and  the  lease  contains  these  provisions :  "Said 
land  not  to  exceed  three  acres,  and  to  be  used  for  creamery 
purposes.  *  *  *  This  land  is  rented  to  be  used  for  creamery 
purposes  by  said  Welch  Bros.,  who  shall  also  have  the  right  to 
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build  a  store  building  on  said  land  in  connection  with  said 
creamery.'^  PlaintiflF  alleges  that  defendants  have  already 
built  the  store  building  authorized  by  the  lease,  and  other 
buildings  not  authorized  thereby,  and  are  now  proposing 
and  proceeding  to  build  on  the  same  premises  a  two-storv 
frame  building,  the  lower  room  thereof  to  be  used  as  a  farm 
implement  warehouse  and  storage  room  for  buggies,  and 
the  second  story  to  be  used  for  a  hall ;  and  the 
petition  contains,  in  addition,  the  usual  allegation 
as  to  great  and  irreparable  injury,  and  the  want 
of  any  adequate  and  speedy  remedy  at  law.  The 
designation  in  the  lease  of  the  purpose  for  which  the 
premises  may  be  used  amounts  to  a  covenant  not  to  use  them 
for  other  purposes.  See  De  Forest  v,  Byrne,  1  Hilt.  43,  which 
was  an  action  at  law  for  breach  of  covenant  in  a  lease  of 
premises  "to  be  occupied  as  a  lumber  yard"  by  erecting  build- 
ings thereon  which  subjected  the  premises  to  the  payment  of 
a  water  tax*,  which  the  plaintiff  was  compelled  to  satisfy,  and 
the  court  says :  "This  was  an  express  covenant  to  occupy  the 
premises  as  a  lumber  yard.  *  ^  *  The  erection  of  the 
buildings,  therefore,  was  a  wrongful  act,  and,  defendant  hav- 
ing thereby  imposed  a  permanent  charge  upon  the  plaintifTs 
property,  which  he  refused  to  pay  off,  the  plaintiff  was  forced 
to  discharge  it  to  release  the  property,  and  has  a  claim  against 
the  defendant  for  restitution ;"  and  this  statement  of  the  law 
is  quoted  with  approval  in  Gillian  v,  Norton,  33  How.  Prac. 
373.  There  could  have  been  no  occasion  to  specify  in  the 
lease  now  before  us  the  purposes  for  which  the  premises  were 
to  be  used,  unless  it  was  intended  that  this  specification 
should  be  restrictive.  All  other  uses  were,  by  necessary  im- 
plication, prohibited.    Farwell  v,  Boston,  63  Mo.  446. 

Construing  these  provisions  in  the  lease  as  a  covenant, 
the  question  is  whether  plaintiff  can  have  an  injunction  co 
restrain  a  breach  thereof.  It  seems  to  be  well  settled  that  a 
landlord  is  not  confined  to  his  remedy  at  law  by  action  for 
damages,  which  in  such  a  case  as  this  would  be  practically  in- 
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effectual,  nor  is  he  required  in  order  to  make  a  covenant 
available,  to  have  provided  for  a  forfeiture,  but  he  may  have 
relief  in  equity.     As  is  stated  in  Gillian  v.  Norton^  supra, 
"this  court  has  frequently  restrained  a  lessee  from  using  dc^ 
mised  premises  in  opposition  to  his  covenant,"  citing  How- 
ard V.  Ellis,  4  Sandf.  369;  Dodge  v,  Lambert^  2  Bosw.  570. 
And  in  Steward  v.  Winters,  4  Sandf.  Ch.  587,  it  is  held  that, 
where  there  is  an  express  stipulation  in  the  lease  as  to  the  use,, 
an  injunction  will  be  granted,  although,  on  the  facts  pre- 
sented, it  is  not  clear  that  there  is  a  serious  injury,  and  it 
is  manifest  that  the  extent  of  the  injury  is  difficult  to  be 
ascertained  or  measured  in  damages.    So  it  is  said  in  Maddox 
V,  White,  4  Md.  72,  that  a  bill  in  equity  will  lie  for  an  in- 
junction to  prevent  lessee  "from  converting  the  demised  prem- 
ises to  uses  inconsistent  with  the  terms  of  the  contract,  and 
from  making  material  alterations  for  such  purposes,  as  also 
from  committing  other  kinds  of  waste."    That  an  injunction 
to  prevent  an  act  of  a  tenant  in  violation  of  the  covenants  of 
his  lease  will  be  granted,  whether  constituting  waste  or  not, 
see  Taylor,  Landlord  and  Tenant,  section  691 ;  2  McAdam, 
Landlord  &  Tenant  (3d  ed),  1429;  De  Wilton  v.  Saxton,  6 
Ves.  106.     There  seems  to  be  no  reason  why  this  equitable 
doctrine  should  not  be  invoked  by  plaintiff,  and  we  are  of  the 
opinion  that  the  demurrer  to  his  petition  was  improperly 
sustained. — Reversed. 


IJ^AEY  OxTOBY  et  ah.  Appellants,  v.  Mary  J.  Henley  et  ah 

Agency  to  Write  Letters:      evidence.    In  an  action  against  a  mar- 
ried woman,  a  letter  written  by  her  son,  in  relation  to  the 
3    matters  in  litigation,   was   properly  excluded,  in   the  absence 
of  any  showing  that  she  authorized  him  to  write  the  letter, 
or  that  she  knew  anything  of  its  contents. 

Charge  and  Proof:     ratification.    Defendant  was  Joined  as  plain- 
tiff in  a  former  suit  oi^  instructions  given   by  her  brother. 
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After  suit  brought,  the  attorney  wrote  her,  informing  her  thai 
she  was  a  plaintiff,  and  stating  that  her  deposiUon  would  be 

1  needed.  Defendant  replied  that  she  wanted  to  know  how 
much  she  would  get  if  successful,  and  that  she  did  not  want 
to  be  responsible  for  any  part  of  the  costs,  unless  it  was  for  her 
interest.  The  attorney  gave  her  the  Information,  and  defend- 
ant gave  her  deposition,  paying  the  expense  herself.  There 
was  a  judgment  for  costs  in  that  suit  against  the  plaintiff. 
Held,  in  an  action  on  such  judgment,  that  an  instruction,  if 
defendant  knew  that  there  was  a  cese  pending  in  which  she 
was  joined  as  plaintiff,  and  allowed  the  case  to  go  to  judg- 
ment without  objection,  it  was  a  ratification  of  the  act  making 
her  plaintiff,  should  have  been  given. 

Reading  Deposition  Not  in  Evidence:      ebbob  cubed.    Where  defend- 
ant read  in  evidence  part  of  the  deposition  taken  by  plaintiff. 

2  before  the  deposition  had  been  offered  in  evidence,  the  error, 
if  any,  it  was  cured  by  the  subsequent  reading  of  the  whole  depo- 
sition by  plaintiff. 

Burden:     opening  and  cijOSinq.     Where,  in  an  action  on  a  Judg- 
ment rendered  in  another  state,  defendant  admitted  the  rendl- 

4  tion  of  the  judgment,  and  pleaded  that  there  was  no  Juris- 
diction of  her  person,  defendant  was  entitled  to  open  and 
close,  since  the  burden  was  on  her  to  prove  the  defense. 

Review  on  Appeal       of  bight  to  open  and  close.    The  grant  of  the 

5  right  to  open  and  close  is  not  reviewable  on  appeal,  unless  it 
appears  that  an  injustice  was  committed  thereby. 

Appeal  from  Wright  District  Court. — ^Hon.  J.  R  Wuit- 

AKER,  Judge. 

Wednesday,  Januaby  16,  1901. 

Action  upon  adjudgment  of  another  state.  There  was 
a  verdict  and  a  judgment  for  defendants,  and  plaintiffs  ap- 
peal.— Reversed. 


Ladd  &  Rogers  for  appellants. 
Nagle  &  Nagle  for  appellees 
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Waterman,  J. — ^Mary  J.  Henley  was  named  as  a  co- 
plaintiff  with  the  other  persons  who  are  defendants  here  in 
an  action  in  the  court  of  common  pleas  of  the  state  of  Ohio, 
hrought  to  set  aside  the  last  will  of  one  Elnathan  Woods, 
deceased.  The  parties  plaintiff  here  were  defendants  in  that 
proceeding,  which  resulted  in  a  judgment  against  such  orig- 
inal plaintiffs  for  costs.  This  action  is  upon  that  judgment, 
ilary  J.  Henley  defends  on  the  ground  that  the  Ohio  court 
was  without  jurisdiction  as  to  her,  for  that  she  never  joined 
in  that  action  as  plaintiff,  nor  authorized  the  use  of  her  name 
as  such.  There  is  no  assignment  of  error  which  presents, 
even  by  inference,  the  point  that  the  verdict  is  not  supported 
by  the  evidence.  We  shall,  therefore,  not  go  into  the  facts 
farther  than  is  necessary  for  a  consideration  of  questionb 
properly  raised. 

II.  The  court  refused  to  give  the  following  instruc- 
tion asked  by  plaintiff:  "If  you  find  that  the  defendant 
Mary  J.  llenley  knew  that  the  case  was  pending  in  Ohio, 
wherein  her  name  appeared  as  a  party  plaintiff,  and  that  she 
did  not  make  objection,  but  allowed  the  case  to  proceed  to 
judgment  without  change,  so  far  as  her  name  was  concerned, 
she  thereby  ratified  the  action  taken  in  making  her  a  party, 
is  now  estopped  to  deny  the  same,  and  your  verdict  should 

be  for  the  plaintiff."    Xo  equivalent  of  this  instruc- 
1  tion  was  given.     While  the  court  told  the  jury  that 

defendant  would  be  bound  as  a  party  if  she  consented 
that  her  name  might  be  used,  it  did  not  state  the  legal  effect 
on  plaintiff's  rights  of  her  knowledge  that  she  was  joined  as 
a  plaintiff,  and  her  failure  to  object  thereto.  There  were 
facts  in  the  case  which  afforded  a  foundation  for  the  instruc- 
tion asked.  It  was  shown  that  one  Gillett  was  the  attorney 
who  brought  the  suit.  He  included  Mary  J.  Henley  as  a 
party  plaintiff  at  the  request  of  her  brother,  who  resided  in 
Ohio.  Mrs.  Henley  at  the  time  was  residing  in  this  state. 
Shortly  after  the  action  was  commenced,  Gillett  wrote  Mrs. 
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Henley,  informing  her  of  the  fact ;  telling  her  that  she  was 
a  party  plaintiff,  and  how  it  came  that  she  had  been  made 
such ;  also  stating  that  her  deposition  would  be  wanted.    The 
evidence  tends  to  show  that  plaintiff  responded  to  this  com- 
munication,  telling   Gillett   that  she  wanted   to  know  ibe 
amount  of  the  property,  and  what  her  share  would  be;  that, 
although  she  had  been  made  a  plaintiff,  she  did  "not  want 
to  become  responsible  for  any  part  of  the  costs"  until  she 
was  satisfied  it  was  to  her  interest  to  do  so.     To  this  Gillett 
replied,  giving  the  information  asked.    Xothiner  further  was 
said  or  done  by  Mrs.  Henley  in  the  matter,  save  that  she  gave 
her  deposition  in  the  case,  paying  the  cost  thereof  herself. 
While,  perhaps,  the  doctrine  of  estoppel  does  not  apply  in 
cases  of  this  kind,  that  of  ratification  does;  and  this  is  the 
theory  of  the  instruction.     If  Mrs.  Henley  consented  to  be- 
come a  party  plaintiff,  she  is  bound  by  the  judgment ;  or  if 
she  was  included,  without  her  knowledge  or  consent,  by  her 
brother,  but  afterwards  ratified  his  act,  she  is  equally  boun*l. 
It  would  be  an  unjust  rule  to  lay  down,  that  one  in  who*4^ 
name  an  action  is  brought  without  authority  may,  with  knowl- 
edge of  such  fact,  permit  the  case  to  go  to  judgment,  and, 
if  successful,  reap  the  reward,*  but,  if  unsuccessful,  escape 
all  liability.    It  may  be,  the  rule  that  should  apply  to  a  plain- 
tiff does  not  govern  as  against  defendants  who  have  to  be 
brought  into  court  by  process,  and  as  to  whom  the  court  must, 
of  its  own  motion,  satisfy  itself  as  to  its  jurisdiction.     How- 
ever this  may  be,  we  think  the  instruction  sets  out  an  im- 
doubted  rule  of  law  as  applied  to  the  facts  we  have  here.    la 
Coleman  v.   Case,  ^^  Iowa,   534,   judgment  went   against 
plaintiffs  in  the  trial  court     Thereafter  they  sought  to  va- 
cate it  on  the  ground  that  they  had  no  knowledge  of  the  pen- 
dency of  the  action,  and  the  attorney  had  no  authority  tc^ 
bring  it.     Upon  this  issue  Seevers,  J.,  who  delivered  the 
opinion,  stated  the  facts  as  follows :     "The  preponderance  of 
the  evidence  is  that  appellants  appointed  an  agent  to  look 
after  their  interests,  and  that  he  employed  an  attorney  to 
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bring  the  action,  and  notified  them  that  he  had  done  so.  They 
had  knowledge  of  the  pendency  of  the  action,  and  made  com- 
l)laint  that  the  attorney  did  not  get  the  case  tried  as  soon  as 
he  should  have  done."  For  these  reasons,  among  others,  tho 
trial  court  was  affirmed  in  refusing  to  vacate  the  judgment. 
In  Harshey  v.  Blackmarr,  20  Iowa,  161-186,  this  court  an- 
nounced a  principle  directly  applicable  to  the  matter  under 
discussion  in  these  words:  "We  wish  to  emphasize  another 
thought,  which  is  this:  That  the  conclusion  reached  does 
not  excuse,  but  in  view  of  public  policy,  requires,  a  party 
who  had  been  represented  by  an  unauthorized  attorney  to 
disavow  and  disaffirm  his  action  promptly  upon  receiving 
knowledge  thereof.  If  he  does  not  thus  speak  when  he 
ought  to,  the  court  will  not  hear  him  when  he  wants  to,  es- 
pecially if  his  delay  has  been  prejudicial  to  the  rights  of 
third  parties."  Appellee  cites  a  number  of  cases  in  which 
defendants  have  sought  relief  against  judgments  obtained 
without  service  of  notice  upon  them,  but  these  are  clearly  not 
in  point.  Here  there  was  an  action  begun  for  plaintiff's 
benefit  by  another,  without  her  consent.  She  was  informed 
of  the  fact,  and  made  no  objection,  but  permitted  it  to  go  to 
judgment.  Upon  what  just  principle  can  she  say  that  she 
did  not  ratify  what  was  done  ? 

III.  The  deposition  of  Gillett  was  taken  by  plaintiff. 
On  the  trial,  defendant  read  from  this  deposition  the  answers 

to  two  interrogatories  before  the  deposition  had  been 

2  offered  by  plaintiff,  who  could  use  it  only  in  rebuttal. 
If  this  was  an  error,  it  was  clearly  without  prejudice, 

for  the  whole  deposition  was  afterwards  read  by  plaintiffs. 
Bixhy  V.  Carskaddon,  63  Iowa,  146. 

IV.  A  letter  written  by  Mrs.  Henley's  son  to  Gillett, 
the  attorney  in  charge  of  the  case  in  Ohio,  was  offered  by 

plaintiffs,  and  excluded  by  the  court.    It  does  not  ap- 

3  appear  that  defendant  authorized  her  son  to  write  the 
letter,  or  knew  anything  of  its  contents.     The  letter 

was  clearly  inadmissible. 
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V.     Finally,  complaint  is  made  of  the  fact  that  defend- 
ant was  given  the  right  to  open  and  close  to  the  jury.    De- 
fendant did  not  put  in  issue  the  fact  of  the  rendition  of  the 
judgment.     Her  sole  defense  was  that  the  court  was 

4  without  jurisdiction,  because  she  was  made  a  partv 
without  her  consent  or  knowledge.     This  was  an  af- 
firmative defense,  and  the  burden  was  on  the  defendant  to 

establish  it.     Moreover,  the  question  of  who  has  the 

5  right  to  open  and  close  is  properly  a  matter  of  prac- 
tice, and  will  not  be  reviewed  on  appeal,  unless  it 

appears  that  an  injustice  has  been  done  by  the  trial  court 
in  its  ruling  on  the  matter.  White  v.  Adams,  77  Iowa,  295. 
For  the  error  pointed  out,  the  judgment  is  reversed. 
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H.  A.  Chipman  v.  George  Weiny  and  Greer  Mills  &  Co., 

Appellants. 

Conversion:  construction  of  mortgage.  In  an  action  by  a  mort- 
gagor's vendee  for  conversion  by  the  mortgagee  of  21 
hogs,  sold  after  mortgage  given  on  300  hogs  on  vendor's  prem- 
ises, "being  all  the  hogs  that  I  have,"  the  jury  was  rightly 

1  instructed  to  find  for  the  plaintiff  if  when  the  mortgage  vas 
given  there  were  300  hogs,  in  addition  to  such  21,  on  mort- 
gagor's premises,  to  which  the  mortgage  might  apply,  since 
the  terms  of  the  mortgage  did  not  cover  hogs  on  the  premiset 
in  excess  of  300. 

Appeal:  review  op  confuct  of  fact:  Findings.  Where  the  erl- 
dence  conflicted  as  to  whether  there  were  300  or  321  hogs  on 

2  a  certain  farm  at  a  certain  time,  a  finding  that  there  were 
more  than  304  will  not  be  reversed  on  appeal. 


Appeal  from  Van  Buren  District  Court, — Hox.  il.  A.  Kob- 

ERTs,  Judge. 

Wednesday,  »Tanuary  10,  1001. 
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Action  to  recover  $300  damages  for  the  wrongful  tak-^ 
ing  and  converting  of  20  brood  sows,  the  property  of  the 
plaintiflP,  by  purchase  from  Alonzo  Cox.  Defendants  an- 
swered, claiming  the  hogs  under  a  chattel  mortgage  from 
Alonzo  Cox  to  Greer,  Mills  &  Co.  Verdict  and  judgment, 
for  plaintiflP  for  $242.16.    Defendants  appeal.— ^^rmed. 

Mitchell  &  Sloan  for  appellants. 

H.  A,  Chipman  for  appellee. 

Given,  C,  J. — ^I.  On  the  ninth  day  of  December,  1897 
Alonzo  Cox  executed  to  Greer,  Mills  &  Co.  a  chattel  mort- 
gage on  "the  following  cattle  and  hogs  and  chattels,  to-wit.^'" 

Here  follow  several  descriptions  of  cattle,  and  then, , 
1  "200  hogs,  average  120  pounds;  100  pigs,  shoats, 

average  75  lbs.;  also  4,000  bushels  of  com  in  crib- 
and  shock  j^^  and  the  description  concludes  as  follows :  "Be- 
ing all  of  the  feeding  cattle  three  years  old  and  hogs  and 
chattels  of  that  kind  that  I  have.  And  it  is  hereby  covenanted 
and  stated  as  a  fact  that  all  of  said  cattle  and  hoga  and  chat- 
tels are  owned  by  the  party  of  the  first  part,  and  are  free  and 
clear  of  all  incumbrances  of  every  kind  and  character ;  that 
said  cattle  and  hogs  and  chattels  are  now  in  perfect  health 
and  in  good  condition,  and  in  undisputed  possession  of  said 
first  party,  on  the  premises  of  said  party;  being  southwest 
fourth  of  Sec.  ISTo.  21,  in  Tp.  No.  68,  range  No.  9,  in  Van 
Buren  county,  state  of  Iowa."  This  mortgage  was  filed  for 
record  December  9,  1897.  On  December  20,  1897,  Alonzo 
Cox  3old  to  the  plaintiff  "twenty  brood  sows  and  one  boar, 
now  on  the  farm  of  James  W.  Lapsley,  in  Sec.  21,  Tp.  C8, 
range  9,"  evidenced  by  a  bill  of  sale.  On  December  28, 
1897,  defendant  Weiny,  as  sheriflf,  by  virtue  of  said  chattel 
mortgage,  took  possession  of  the  20  brood  sows  and  other 
property.  On  January  4,  1898,  plaintiflf  served  notice  of 
o^Tiership  of  the  brood  sows  on  the  sheriflF;  whereupon  he 
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demanded  and  received  an  indemnifying  bond  from  Greer, 
Mills  &  Co.,  and  proceeded  to  sell  the  property  under  the 
mortgage.  The  chattel  mortgage  was  executed  and  recorded 
11  days  prior  to  the  purchase  of  the  brood  sows  by  the  plain- 
tiff, and  the  contention  is  whether  the  appellant's  mortgage 
covers  the  20  brood  sows,  and  this  question  the  court  sub- 
mitted to  the  jury,  and  instructed  as  follows;  "In  deter- 
mining said  question  of  identity,  you  should  take  into  con- 
sideration the  description  of  the  hogs  and  pigs  as  contained 
in  said  mortgage  (Exhibit  4)  ;  and  you  will  also  consider  all 
the  evidence  in  the  case  tending  to  show  what  property  was 
by  the  parties  to  said  mortgage  intended  to  be  included  there- 
in. You  will  inquire  and  determine  whether  or  not  the  sows 
in  question  were  on  the  farm  of  said  Alonzo  Cox  at  the  time 
said  mortgage  was  executed,  and,  if  so,  whether  or  not  there 
were,  in  addition  to  said  sows,  other  hogs  belonging  to  said 
Cox  to  the  number  of  300,  to  which  said  mortgage  might 
more  reasonably  be  applied  on  said  farm  at  said  time.  If 
you  find  the  latter  fact,  then  you  should  find  for  plaintiff. 
But  if  you  find  that  the  total  number  of  hogs,  including  said 
sows  in  question,  on  said  Alonzo  Cox's  place  at  said  time,  did 
not  exceed  the  number  included  in  said  mortgage,  then  you 
would  be  justified  in  finding  that  said  mortgage  did  include 
said  sows,  and  your  verdict  should  be  for  the  defendant." 

Appellants  complain  of  this  instruction.  They  insist 
that  the  words,  "being  all  of  the  feeding  cattle  three  years  old 
and  hogs  and  chattels  of  that  kind  I  have,"  cover  all  the  hogs 
Cox  owned  and  had  on  the  premises  described,  even  though 
the  number  exceeded  the  300.  They  do  not  insist  that  all 
Avould  be  covered  if  the  excess  was  considerable  over  300,  but 
that  if  the  excess  is  not  more  than  might  be  accounted  for 
by  a  mistake  in  counting  all  should  be  included.  Appellants' 
counsel  say:  "The  real  question  is,  did  appellants'  mort- 
gage cover  the  twenty-four  brood  sows  ?"  To  determine  this, 
it  must  be  ascertained  whether  it  was  so  intended  by  the  par- 
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ties  to  the  mortgage.  The  description  is  of  "200  hogs,  aver- 
age 120  pounds;  100  pigs,  shoats,  average  76  lbs.;  *  *  * 
being  all  *  *  *  that  kind  I  have  ♦  ♦  ♦  in  undis- 
puted possession  of  said  party,  on  the  premises  of  said  party," 
• — describing  the  premises.  No  one  can  say  from  this  de- 
scription alone  whether  or  not  it  was  intended  to  include  these 
sows.  To  determine  this,  it  must  be  ascertained  whether  or 
not  they  were  on  the  premises  described  at  the  time  the  mort- 
gage was  given,  and,  if  so,  whether  they  were  required  to 
make  the  number  mentioned.  These  are  inquiries  which  the 
mortgage  indicates,  and  as  to  which,  under  the  uniform  rul- 
ings of  this  court,  evidence  is  admissible.  See  notes  to  sec- 
tion 2906  of  the  Code,  under  "Sufficiency  of  Description.'' 

It  was  for  the  jury  to  determine  whether  the  parties  intended 
to  include  these  sows  in  the  mortgage,  and  it  was  for  the 
court  to  say  whether  the  description  was  sufficient  to  impart 
notice  of  such  an  intention  to  third  persons. 

Appellants  contend  that  because  of  the  words,  '*being  all 
*  *  *  hogs  and  chattels  of  that  kind  that  I  have,''  they 
are  not  limited  to  300  hogs,  and  that  if  there  had  been  a  few 
more  the  mortgage  would  cover  them.  Those  words  are  lim- 
ited to  all  that  he  had  on  the  premises  described,  and  cer- 
tainly would  not  include  hogs  had  elsewhere.  The  mortgage 
is  upon  200  hogs  and  100  pigs,  and  there  was  no  error  in 
instructing  the  jury  to  inquire  whether  the  sows  were  on  the 
premises  of  Cox,  and  whether  there  were  300  hogs  in  addi- 
tion to  the  sows  on  said  farm  to  which  the  mortgage  might 
apply.  The  question  of  intention  was  rightfully  and  prop- 
erly submitted  to  the  jury,  and  the  instruction  showed  that 
the  court  held  the  description  sufficient  to  include  the  sows, 
if  that  intention  existed.  Appellants,  assuming  this  instruc- 
tion to  be  erroneous,  complained  generally  of  all  instructions, 
but  we  fail  to  discover  any  error  in  them. 

II.  At  the  request  of  the  defendants,  the  court  sub- 
mitted the  following  special  interrogatories,  both  of  which 

Vol.  112   Iowa — 15. 
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the  jury  answered  in  the  affirmative:  "(1)  Do  you  fiod  that 
there  were  more  than  303  or  304  hogs  owned  by  Alonzo  Cox 
and  in  his  possession  on  his  farm  on  the  southwest  i  of  Sec 
21,  township  68,  range  9,  on  the  day  the  mortgage  was  given! 
(2)  Do  you  find  that  the  20  sows  in  question  in  this  case 
were  in  the  possession  of  Alonzo  Cox  on  his  farm,  the  south- 
west J  of  Sec.  21,  township  68,  range  9,  and  owned  by  hira 

at  the  time  the  mortgage  in  question  was  given?" 
3  Appellants  insist  that  the  first  special  fitiding  should 

have  been  set  aside  as  being  against  the  evidence. 
There  was  a  conflict  in  the  evidence  as  to  the  number  of  h(^ 
on  said  premises  on  the  day  the  mortgage  was  given,  and  we 
cannot  say  that  the  jury  was  not  warranted  in  answering  as  it 
did. — Apfibmed. 


ToLEBTON    &    Stetson    Company    v.    Anolo-Califobxu 

Bank,  Limited,  Appellants. 

Warranty  by  Seller:  Liahility  for  breach  on  part  of  one  tcho  Imfr 
his  draft  with  hill  of  lading  attached.  A  bank  purchasinii:  a 
draft  from  the  consignor  of  merchandise  with  blU  of  lading 
attached,  after  collecting  the  full  amount  of  the  draft,  is  not 

1  liable  to  the  purchaser  of  the  goods  for  a  breach  of  warranty 
made  by  the  consignor;  for,  after  the  holder  of  a  negotiable 
draft  has  secured  payment  from  the  drawee,  he  is  unaffected 
by  equities  originally  existing  between  the  drawer  and  drawee. 

Ownership  of  Draft:  evidence.  In  an  action  by  a  buyer  to  re- 
cover of  an  assignee  of  a  draft  with  a  bill  of  lading  attached 
for  breach  of  warranty  of  the  seller  of  merchandise,  the  as- 

2  signee's  allegation  of  ownership,  and  the  presentation  of  an- 
other draft,  payable  to  its  order,  with  a  bill  of  lading  attached, 
showing  its  shipment,  is  sufficient  to  show  ownership  of  ihz 
draft 
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Appeal  from  Woodbury  District  Court. — ^Hon.  Geobge  W. 

Wakefield,  Judge. 

Thubsday,  January  17,  1901. 

The  petition  originally  filed  in  this  case  asked,  briefly, 
for  damages  oci  account  cf  a  breach  of  warranty  in  the  sale 
cf  merchandise.  Later  a  substituted  petition  was  filed,  set- 
ting up  the  cause  of  action  in  a  more  extended  form,  as  fol- 
lows: [Plaintiff  is  a  corporation  engaged  in  the  wholesale 
grocery  business  at  Sioux  City,  Iowa.  Defendant  is  a  bank- 
ing corporation  whose  principal  place  of  business  is  in  San 
Francisco,  Cal.  During  the  summer  of  1897  plaintiff  pur- 
chased a  car  of  canned  goods  from  the  California  Canneries 
Company,  of  San  Francisco,  under  a  warranty  that  the  goods 
should  be  equal  in  quality  to  certain  samples  shown.  The 
Canneries  Company  delivered  said  goods  to  a  railway  com- 
pany at  San  Francisco,  taking  a  bill  of  lading  therefor,  in 
which  defendant  bank  was  named  as  consignee  at  Sioux  City. 
This  bill  of  lading  was  by  defendant  bank  attached  to  a  draft 
in  its  favor  drawn  by  the  Canneries  Company  on  plaintiff 
for  the  price  of  said  goods.  The  car  of  goods  came  in  the 
course  of  transit  into  possession  of  the  Sioux  City  &  Pacific 
Kailroad  Company,  and  was  by  it  delivered  to  plaintiff,  who 
paid  to  said  railroad  company  the  price  of  said  merchandise, 
which  sum  was  paid  over  by  the  latter  to  defendant  bank. 
Plaintiff  relied  on  the  warranty  in  receiving  the  goods,  and 
thereafter  found  such  goods  inferior  in  quality  to  the  sam- 
ples. Plaintiff  notified  the  Canneries  Company  of  the  breach 
of  warranty,  but  nothing  was  done  by  the  latter  to  rectify 
matters,  ^  It  is  further  alleged  that  defendant  is  the  assignee 
of  the  order  for  the  purchase  of  said  goods,  and  as  such  is 
bound  by  the  warranty  of  the  Canneries  Company,  and  asks 
judgment  against  it  for  the  damages  caused  by  such  breach. 
Defendant  admits  that  it  purchased  the  draft  and  bill  of  lad- 
ing from  the  Canneries  Company,  but  puts  in  issue  the  other 
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allegations  of  petition,  save  as  to  the  sale  and  shipment  of 
the  goods  in  question.  It  also  sets  up  some  special  matters 
of  defense,  which  we  deem  it  unnecessary  to  notice.  A  jury 
was  waived,  and  trial  had  to  the  court  From  a  judgment 
in  plaintiff's  favor,  defendant  appeals. — Reversed. 

Francis  A,  Brogan,  A,  C.  Strong  and  C.  N.  Sterry  for 
appellant. 

Shull  &  Farnsworth  for  appellee.  . . 

Watermax,  J. — The  facts,  so  far  as  we  have  to  con- 
sider them  under  the  issue  upon  which  we  make  the  case 
hinge,  may  be  accepted  as  set  out  by  plaintiff.     There  was 

a  sale  of  these  goods  with  a  warranty,  which  was 
1  broken.    Defendant  was  the  payee  of  the  draft  drawn 

by  the  Canneries  Company  on  plaintiff  for  the  price, 
with  the  bill  of  lading  attached,  and  as  such  received  pay- 
ment of  the  full  purchase  price.  The  question  to  be  deter- 
mined is  whether  defendant  is  now  liable  in  damages  lor  the 
breach  of  the  Canneries  Company's  warranty.  It  must  be 
confessed  that  the  theory  of  its  liability  is  fully  supported 
by  the  case  of  Landa  v.  Lattin,  19  Tex.  Civ.  App.  246  (46 
S.  W.  Eep.  48),  and  that  the  doctrine  of  that  case  has  been 
adopted  and  followed  by  the  supreme  court  of  Xorth  Caro- 
lina in  Finch  v.  Gregg,  12C  N.  C.  176  (35  S.  E.  Rep.  251), 
decided  since  the  trial  below.  If  we  were  prepared  to  yield 
our  assent  to  the  line  of  reasoning  pursued  in  these  cases, 
we  should  have  to  affirm  this  judgment.  These  decisions  pro- 
ceed upon  the  theory  that  the  assignee  stands  in  all  respects 
in  the  shoes  of  his  assignor,  and  to  this  broad  doctrine  we 
cannot  agree.  While  the  rights  of  such  an  assignee  are  to 
be  measured  by  those  of  his  assignor,  his  liability  is  not  nec- 
essarily the  same. 

Defendant  bank  could  not  have  compelled  payment  by 
plaintiff  of  any  greater  sum  than  could  have  been  collected 
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by  the  Canneries  Company,  but  on  what  theory  can  we  say  it 
is  liable  on  a  contract  of  warranty  which  it  never  made  ?  Tho 
rule  of  the  Landa  Case  is  founded  on  the  thought  that  tho 
transfer  of  the  draft  and  bill  of  lading  to  the  bank  amounted 
to  a  sale  of  the  goods,  and  that  the  bank  as  a  purchaser  under 
took  to  deliver  the  goods  and  carry  out  the  Canneries  Com- 
pany's contract  with  plaintiff,  and  because  of  these  facts  it 
necessarily  assimied  the  contract  of  warranty,  although  it 
may  have  been  in  fact  ignorant  that  any  warranty  was  made. 
We  do  not  think,  even  as  the  proposition  is  thus  stated,  tho 
premises  justify  the  conclusion.  But  the  premises  are  not 
correct.  The  transaction  between  the  Canneries  Company 
and  defendant  was  not  and  could  not  be  a  sale  of  the  goods, 
for  they  had  already  been  sold  to  plaintiff,  and  it  was  tho 
intention  of  all  parties  that  such  sale  to  plaintiff  should  be 
consummated  by  delivery.  What  was  in  fact  done  by  the 
assignment  of  the  draft  and  bill  of  lading  was  to  transfer 
to  the  bank  the  Canneries  Company's  right  to  the  price, 
and  to  give  it  the  possession  of  the  goods  as  security.  Mani- 
festly, while  the  bank  could  collect  no  more  than  its  assignor 
would  have  been  entitled  to,  the  character  of  its  engagement 
was  not  such  as  to  impose  upon  it  any  liability  to  the  buyer 
which  it  did  not  expressly  assume.  One  who  purchases  an 
account  against  another  takes  it  subject  to  defenses,  but  not 
to  affirmative  claims  of  the  debtor  on  some  collateral  agree- 
ment with  the  original  creditor.  The  two  cases  cited  stand 
alone  in  holding  the  purchaser  of  a  draft  with  the  bill  of 
lading  attached  liable  on  a  warranty  made  by  the  assignor, 
and  the  line  of  reasoning  pursued  to  reach  this  conclusion 
is  so  at  variance  with  well-established  elementary  principles 
of  law  that  we  decline  to  accept  the  rule  they  announce. 

II.  If  there  is  any  liability  on  defendant's  part  to 
plaintiff,  it  must  be  on  the  ground  that  it  has  received  money 
which  it  cannot  equitably  retain.  The  Canneries .  Company 
could  have  collected  only  the  price  of  the  goods,  less  the  dam- 
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ages  for  breach  of  warranty.  More  than  this  has  been  paid 
to  defendant.  If  plaintiff  has  any  standing  here,  it  is  to 
recover  this  excess  paid,  on  the  theory  just  stated.  But  the 
draft  given  the  bank  was  negotiable,  and  it  is  a  well-estab- 
lished rule  of  law,  that,  after  the  holder  of  a  negotiable  draft 
with  bill  of  lading  attached  has  secured  an  acceptance  of  such 
draft  from  the  drawee  and  consignee,  he  is  unaffected  by 
any  equities  originally  existing  between  such  consignee  and 
the  seller  of  the  goods.  In  such  a  case  the  liability  of  the 
drawee  becomes  fixed  to  the  payee.  Arkin  v.  Owens,  140 
Mass.  144  (3  N.  E.  Kep.  25)  ;  Floumoy  v.  Bank,  78  Ga.  222 
(2  S.  E.  Kep.  547) ;  Noiwak  v.  Stone  Co,,  78  111.  307;  Law 
V,  Brinker,  6  Colo.  555 ;  Yansirum  v,  Liljengren,  37  Minn. 
191  (33  N.  W.  Rep.  555)  ;  Hays  v.  Hathorn  74  K.  Y.  486; 
Shafer  v,  Bronenherg,  42  Ind.,  89;  Randolph  Commercial 
Paper,  1876.  It  is  said  in  the  first  of  these  cases:  "The 
payee  of  an  accepted  bill  holds  the  same  relation  to  the  ac- 
ceptor that  an  indorsee  of  a  note  holds  to  the  maker."  Under 
this  rule,  the  plaintiff,  after  an  acceptance  of  the  draft,  could 
not  have  set  up  against  the  bank  any  claim  for  breach  of 
w^arranty  made  by  the  Canneries  Company,  and  if  this  is  the 
effect  of  an  acceptance,  it  certainly  is  of  a  payment. 
1  ''y^  There  was  no  matter  of  mutual  mistake  in  this  trans- 
action between  plaintiff  and  defendant.  The  latter  bad  a 
right,  as  against  the  Canneries  Company,  to  collect  the  full 
amount  due  on  the  draft  from  the  drawee.  The  mistake,  if 
any,  was  as  to  a  matter  between  plaintiff  and  the  drawer  of 
the  draft. 

It  is  said  in  plaintiff's  behalf  that  there  is  no  evidence 
that  the  bank  was  the  owner  of  the  draft.  But  we  think  dif- 
ferently.    It  alleged  such  ownership  in  its  answer,  and  to 

establish  the  allegation  exhibited  a  draft  payable  to 
2  its  order,  with  a  bill  of  lading  attached,  showing  a 

shipment  of  the  goods  consigned  to  the  bank.     The 
rule  is  well  established  that  posvsession  of  a  note  or  bill  is 
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prima  facie  evidence  of  ownership  for  value.  Stoddard  v. 
Burton,  41,  Iowa,  582 ;  Lawson,  Presumptive  Evidence  94 ; 
^  Kandolph  Commercial  Paper,  717.  On  the  whole,  we  are 
convinced  the  judgment  of  the  trial  court  is  erroneous.  Plain- 
tiff's remedy  is  against  the  Canneries  Company.  It  has  now 
no  enforceable  claim  against  the  bank. — Reversed. 


D.  J.  Evans  and  Makiam  Scott,  Intervener,  Appellants,  v. 

John  Hughes  and  Hugh  Hughes. 

Beview  on  Appeal:  vebdict:  Conflict  in  evidence,  A  verdict  on 
conflicting  evidence  will  not  be  disturbed  on  appeal,  in  the 
absence  of  any  showing  that  it  was  the  result  of  passion  or 
prejudice. 

Appeal  from  Marshall  District  Court. — Hon.  G.  W.  Buen- 

HAM^  Judge. 

Thursday,  January  17,  1901. 

This  is  an  action  of  replevin  brought  to  recover  posses- 
sion of  personal  property  upon  which  the  plaintiff  and  the 
intervener  claimed  a  chattel  mortgage  lease  lien  for  rent 
accrued  during  the  years  1893,  1894,  and  1895.  The  answer 
admitted  the  execution  of  a  chattel  mortgage  lease  and  the 
notes  for  rent  in  1892,  and  alleges  that  there  was  a  failure 
of  crops  in  1894,  and  that  it  was  mutually  agreed  in  tho 
summer  or  fall  of  that  year  that  the  defendants  should  not 
pay  the  notes  given  for  the  rent  of  that  year  in  cash,  but 
that  the  plaintiff  and  intervener  would  accept  in  lieu  thereof 
certain  produce  from  said  farm,  and  certain  work  to  be  per- 
formed thereon  by  the  defendants,  and  the  further  considera- 
tion that  the  defendants  would  remain  and  carry  on  the  farm 
for  another  year;  that  said  agreement  was  carried  out  by 
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the  defendants,  and  the  rent  for  said  year  was  thereby  paid 
and  discharged;  that  for  the  rent  of  the  year  1895  the  de- 
fendants turned  out  to  the  plaintiff  and  intervener  three  cribs 
of  com,  which  were  accepted  in  full  payment  of  said  rent, 
and  it  was  thereby  discharged,  and  that  full  settlement  was 
made  for  all  rent  accrued  during  the  years  named.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  a  judgment  thereon 
for  the  defendants.  The  plaintiff  and  the  intervener  appeal. 
— Affirmed. 

Meeker  &  MeeJcer  and  Binford  &  Snelliivy  for  appel- 
lants. 

Carney  &  Holt  for  appellees. 

Shebwin,  J. — The  lease  in  question  runs  from  D.  J. 
Evans,  and  the  notes  were  all  drawn  payable  to  him.  After 
suit  was  brought  by  him,  and  after  the  case  had  been  tried 
one  or  more  times,  Mariam  Scott  intervened,  claiming  to 
be  jointly  interested  in  the  leased  property  and  in  the  notes, 
and  this  is  conceded  to  be  true.  The  contract  providing  for 
the  payment  of  the  rent  of  1894  in  material,  labor,  etc.,  was 
claimed  to  have  been  made  with  the  intervener.  It  was  also 
claimed  that  this  contract  with  her  was  afterwards  somewhat 
modified  in  favor  of  the  plaintiff  and  the  intervener,  and  was 
then  ratified  by  the  plaintiff.  The  agreement  k)  accept  the 
three  cribs  of  com  in  payment  of  the  1895  rent  was  claimed 
to  have  been  made  with  the  plaintiff,  and  afterwards  ratifies! 
by  the  intervener.  It  is  strenuously  urged  by  the  appellants 
that  the  verdict  does  not  receive  such  support  in  the  evidence 
as  to  exclude  the  thought  that  it  must  have  been  the  result 
©f  passion  or  prejudice ;  and,  further,  that  there  is  not  suflS- 
cient  evidence  to  sustain  the  claim  that  the  agreement  as  to 
the  1894  rent  was  authorized  or  ratified  by  the  plaintiff,  or 
that  the  acceptance  of  the  corn  in  payment  of  the  1895  rent 
was  agreed  to  or  ratified  by  the  intervener.    With  these  con- 
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tentions  we  are  not  able  to  agree.  Nor  is  it  necessary  to  set 
forth  in  detail  the  evidence  pro  and  con  on  any  branch  of  the 
case.  We  have  given  the  entire  evidence  careful  attention, 
and  are  fully  convinced  that  we  should  not  disturb  the  judg- 
ment on  the  ground  of  its  insuflSciency  on  any  issue  presented 
for  determination.  It  is  in  conflict  on  all  material  matters,, 
and  we  cannot  say  that  the  verdict  is  not  the  result  of  a  candid 
and  fair  exercise  of  duty  on  the  part  of  the  jury.  Mc* 
Cormicks  v.  Fuller,  56  Iowa,  43;  Phillips  v.  Phillips^  93 
Iowa,  615 ;  Bever  v.  Spangler,  103  Iowa,  576.  There  was 
no  error  in  permitting  Hugh  Hughes  and  R.  H.  Hughes  ta 
testify  as  to  conversations  with  the  plaintiff  and  intervener. 
They  were,  in  effect,  joint  plaintiffs  having  the  same  rights 
under  the  same  instruments.  The  objection  that  the  alleged 
contract  as  to  payment  of  the  1894  rent  was  too  indefinite 
and  uncertain  to  admit  testimony  concerning  it  is  not  well 
taken.  Nor  was  there  error  in  receiving  the  testimony  of 
Hugh  Hughes  as  to  estimating  the  amount  of  produce  the  in- 
tervener would  need  in  payment  of  the  1894  rent,  nor  as  ta 
the  payment  of  the  1893  note.  The  question  called  for  a 
fact,  and  not  a  conclusion ;  and,  if  his  subsequent  testimony 
showed  that  his  answer  was  in  fact  a  conclusion  or  hearsav, 
no  motion  to  strike  it  was  made.  There  was  no  error  in  re- 
jecting the  testimony  as  to  other  chattel  mortgages ;  certainly 
none  in  view  of  the  fact  that  they  were  satisfied  of  record 
before  an  answer  could  be  elicited. 

Complaint  is  made  of  several  paragraphs  of  the  court's 
charge  to  the  jury,  but  we  think  the  court  very  properly  in- 
structed on  the  question  of  a  change  in  the  original  contract. 
A  change  therein  in  the  mode  of  payment  was  plead,  and 
there  was  evidence,  as  we  have  already  said,  to  support  it. 
The  other  objections  are  chiefly  to  particular  language  used 
by  the  court.  We  find  nothing  of  a  prejudicial  character  in 
the  language  criticised.  Taken  as  an  entirety,  we  think  the 
instructions  were  as  favorable  to  the  plaintiffs  as  they  could 
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rightfully  ask,  and  gave  the  correct  rules  applicable  to  the 
issues  and  the  evidence.     The  judgment  is  affirmed. 
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12W    A       C.  J.  &  A.  M.  HoLMAX,  Appellants,  v.  James  M.  Hodges. 

Riparian  Rights:  accretion  and  reliction.  Where  an  island  arose 
in  a  navigable  river  apart  from  riparian  owner's  land,  such 
owner    can    claim    no    title    thereto    by    reason    of    riparian 

1  rights,  though  the  island  was  afterwards  Joined  to  their  land, 
since  it  did  not  become  part  thereof  by  gradual  accretion  to 
or  reliction  from  the  shore. 

Title  of  state.  Where  an  island  sprung  up  from  the  bed  of  a 
navigable  river,  and  was  afterwards  Joined  to  the  mainland, 

2  the  state's  title  thereto,  as  owner  of  the  river  bottom  does  not 
recede  from  the  land  with  the  water,  as  that  occurs  only  in 
case  of  gradual  accretion  or  reliction;  but  continued  in  the 
state. 

Same:  Accretion  after  grant  to  state.  Wnere  an  island  arose  in 
1857  near  the  middle  of  a  navigable  river  bounding  the  state 
of  Iowa   it  did  not  pass  under  Revised  Statutes  United  StateK 

3  section  2479,  granting  all  swamp  and  overflowing  lands  to  the 
states  in  which  they  lay,  since  It  was  not  in  existence  when 
the  act  was  passed. 

• 

Appeal  from  Woodbury  District  Court. — Hoy.  G.  W.  Wakk- 

FiELD,  Judge. 

Thuksday,  January  17,  1901. 

The  plaintiffs,  as  owners  of  lots  3  and  4,  bordering  the 
Missouri  river,  in  this  suit  asked  that  title  be  quieted  in  them 
to  a  bar  or  is)and  formed  in  the  river,  a  part  of  which  was 
occupied  by  the  defendant.  The  district  court  denied  the 
relief,  but  adjudged  them  to  be  owners  up  to  what  is  called 
the  ^*Iowa  Channel,"  the  lines  to  be  established  by  a  commis- 
sioner.    They  appeal. — Affirmed. 
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Lewis  &  Beardsley  for  appellants. 
E,  J.  Stason  for  appellee. 

Labd,  J. — There  is  little  controversy  concerning  the 
facts  of  this  case.  The  plaintiffs  have  been  owners  of  lots  3 
and  4,  bordering  the  Missouri  river,  since  1862.  A  bar  began 

to  form  opposite  these,  near  the  middle  of  the  stream, 
1  in  1857.     Certainly  it  had  not  appeared  in  1856,  as 

the  ferryboat  went  directly  across  without  obstruction. 
The  following  year  a  steamboat  ran  aground  on  the  bar,  and 
for  several  years  afterwards  boats  were  compelled  to  avoid  it 
by  following  the  current  on  either  side.     As  early  as  1861, 
according  to  one  of  the  plaintiffs,  it  was  a  half  mile  wide,  and 
bas  been  added  to  until  it  is  now  two  to  three  miles  long.  By 
1870  the  northern  part  was  overgrown  with  willows,  and, 
though  the  main  current  of  the  river  had  gradually  changed 
to  the  west  of  the  bar  or  island,  that  part  to  the  east  was  still 
15  or  20  rods  wide,  with  a  distinct  current.  Since  then  willow 
SLTid  Cottonwood  trees  have  sprung  up  on  the  bar,  a  small  part 
was  cultivated  in  1878,  and  it  has  been  occupied,  for  agri- 
cultural purposes  since  1886.    During  all  these  years  alluvial 
•deposits  have  been  added  to  the  north,  south,  and  west.     In 
1870  accretions  began  to  form  on  plaintiffs^  lots  and  this  has 
been  going  on  ever  since.     The  water  at  ordinary  stage  con- 
tinued to  flow  between  plaintiffs'  land  and  the  island  until 
about  1887,  and  it  has  run  through  a  well-defined  channel 
•during  the  spring  and  June  rise  of  the  river  up  to  the  present 
time.    Without  setting  out  the  evidence  in  detail,  it  is  enough 
to  say  that  the  formation  of  the  bar  or  island  has  been  en- 
tirely distinct  from  any  accretion  to  the  shore.    It  arose  near 
the  middle  of  the  river,  though  probably  east  of  the  thread  of 
the  then  main  current,  without  any  connection  with  the  Iowa 
shore,  and  was  gradually  added  to  by  accretion  or  reliction 
until  an  island  of  the  proportions  mentioned  was  formed, 
l^ot  only  is  this  true,  but  the  conclusion  seems  inevitable 
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from  the  circumstances  shown  that  the  additions  to  plaintiffs^ 
land,  whether  from  accretion  thereto  or  the  receding  of  the 
waters,  have  resulted  from  the  formation  of  the  island.  Its 
existence  undoubtedly  changed  the  main  current  of  the  river^ 
and  by  its  growth  to  the  northeast  gradually  cut  oflf  the  stream  ^ 
formerly  flowing  between  it  and  the  shore.  Whether  this  be 
true,  however,  need  not  now  be  determined.  It  is  enough  for 
the  purposes  of  this  case  that  the  land  beyond  the  channel 
last  mentioned  was  formed  independently  of  plaintiffs'  land. 
It  then  never  became  part  of  their  lots  through  the  process  of 
accretion  or  reliction. 

II.     But  the  appellants  insist  that,  even  if  all  we  have 
said  bo  true,  yet  are  they  the  owners  of  the  island.     They 
argue  that,  as  the  state  acquired  title  to  the  soil  at  the  bot- 
tom of  the  river,  as  the  latter  receded  towards  Xe- 
2  braska,  it  ought  to  be  excluded  from  any  claim  to  the 

part  of  the  bottom  abandoned;  in  other  words,  it 
soems  to  be  thought  that  the  state's  title  ought  to  be  limited  to 
the  soil  covered  by  the  waters.  And  it  is  said  that,  even  though 
it  may  have  owned  the  island  when  surrounded  by  water,  that 
title  moved  from  beneath  it  as  the  river  receded,  and  the  land 
became  plaintiffs'  as  soon  as  connected  with  shore.  It  is  con- 
ceded that  no  authorities  have  been  found  announcing  such 
a  doctrine,  and  we  have  been  unable  to  discover  any  case 
aw^arding  a  riparian  owner  land  because  connected  to  nis 
own,  save  when  this  has  occurred  through  the  imperceptible 
accretion  or  the  reliction  thereof  by  the  gradual  receding  of 
the  waters.  The  argimient  that  this  should  be  the  rule,  for 
that,  while  he  may  gain,  he  is  equally  likely  to  lose,  is  that 
on  which  ownership  to  the  center  of  an  unnavigable  stream  is 
grounded.  And  it  may  have  had  some  influence  in  decisions 
declaring  title  in  the  riparian  owner  to  the  middle  of  a  nav- 
igable stream  above  tide  water.  See  Morgan  v,  Reading,  3 
Smedos  &  M.  366.  Ko  question  is  made  but  the  Missouri 
river  at  this  point  is  a  navigable  stream,  and  that  ordinarily 
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the  riparian  owner  has  no  title  beyond  high-water  mark.  Mc- 
Manus  v.  Carmichael,  3  Iowa,  1 ;  Haight  i\  City  of  Keohuk, 
4t  Iowa,  199 ;  Tomlin  v.  Railway  Co,,  32  Iowa,  106 ;  Ilough' 
ton  V.  Railroad  Co.,  47  Iowa,  370;  Bennett  v.  Manufacturing 
Co.,  103  Iowa,-  207.  Nor  is  it  doubted  that  title  to  the  soil 
at  the  bottom  of  such  a  river  from  high-water  mark  to  the 
middle  of  the  channel  is  in  the  state.  Railway  Co.  v.  Porter, 
72  Iowa,  4:2^',  Pollard  v.  Hagan,  3  How.  225  (11  L.  Ed. 
665)  ;  Hardin  v.  Jordan,  140  TJ.  S.  371  (11  Sup.  Ct.  Rep. 
808,  838,  35  L.  Ed.  428).  As  said  in  the  lafet  case:  *^Such 
title  to  the  shore  and  land  under  water  is  regarded  as  inci- 
dental to  the  sovereignity  of  the  state,  a  portion  of  the  royal- 
ties belonging  thereto,  and  held  in  trust  for  the  public  pur- 
poses of  navigation  and  fishery,  and  cannot  be  retained  or 
granted  out  to  individuals  by  the  United  States.  Such  title 
being  in  the  states,  the  lands  are  subject  to  state  regulations 
4ind  control,  under  condition,  however,  of  not  interfering 
with  the  regulations  which  may  be  made  by  congress  with 
regard  to  public  navigation  and  commerce."  Contrary  to  the 
views  of  this  court  expressed  in  Dunleith  &  Dubuque  Bridge 
Co.  V.  Dubuque  Co.,  55  Iowa,  558,  the  supreme  court  of  the 
United  States,  in  Iowa  v.  Illinois,  147  U.  S.  1  (13  Sup.  Ct. 
Rep.  239,  37  L.  Ed.  55)  laid  down  the  rule  "that  the  true 
line  in  navigable  rivers  between  the  states  of  the  Union 
which  separate  the  jurisdiction  of  one  from  the  other  is  the 
middle  of  the  main  channel  of  the  river.  Thus  the  juris- 
<liction  of  each  state  extends  to  the  thread  of  the  stream; 
that  is,  to  the  mid-channel,  and,  if  there  be  several  channels, 
to  the  middle  of  the  prin'cipal  one,  or,  rather,  the  one  usually 
followed."  As  this  island,  then,  was  formed  on  the  bottom 
of  the  river,  connected  in  no  way  with  the  shores,  it  would 
seem  that  title  continued  in  the  state.  It  rests  on  soil  which, 
when  beneath  the  surface  of  the  water,  belonged  to  the  state, 
and,  if  no  longer  its  property,  when  was  the  title  devested  ? 
The  moment  the  bar  appeared  above  the  surface  of  the  water  ? 
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If  so,  who  acquired  it  ?  Surely  not  the  plaintiffs,  for  at  that 
time  a  stream  40  or  50  rods  wide  separated  it  from  their  land. 
And  its  separation  is  still  marked  by  a  distinct  channel  to 
which  the  waters  gradually  receded  up  to  1887,  and  through 
which  they  still  flow  at  the  annual  freshets.  Nor  do  we  think 
there  is  any  ground  for  supposing  title  to  shift  as  suggested. 
True,  Lord  Coke  referred  to  what  he  designated  a  "movable 
freehold,"  as  where  the  owner  of  the  seashore  acquires  or 
loses  land  as  the  sea  recedes  or  approaches.  See  Kent,  Com- 
mentaries (llth  ed.)  547.  In  that  sense  title  to  land  bor- 
dering the  Missouri  river  may  be  said  to  be  movable,  for  no 
one  at  night  may  safely  predict  what  will  be  his  boundary 
line  the  next  morning.  The  state  may  lose  part  of  the 
bottom  of  the  stream  by  accretions  to  the  riparian  owner's 
land,  or  by  reliction.  But  this  is  because  it  occurs  through 
these  processes,  for  the  state  is  governed  by  rules  applicable 
to  the  individual  owner.  That  the  state  acquired  title  to  soil 
at  the  bottom  of  the  stream  previously  belonging  to  Nebraska 
or  to  private  owners  furnishes  no  ground  for  depriving  it  of 
the  property  it  held.  As  well  say,  because  of  plaintiffs'  ac 
quiring  a  large  body  of  land  by  accretions,  they  should  be 
dispossessed  of  that  previously  owned,  or  divide  it  with  ad- 
joining owners  to  the  east.  The  theory  of  appellants  seems 
to  be  that,  as  they  may  be  losers  by  a  future  change  in  the 
river,  this  land  should  be  wrested  from  the  state  to  compen- 
sate them  for  such  possible  loss.  This  would  be  robbing 
Peter  to  pay  Paul.  There  is  no  more  reason  for  saying  the 
state  loses  title  to  an  island  when  connected  by  accretions  to 
the  shore  than  to  say  title  to  an  islet  formed  at  one  side  of 
the  thread  in  an  unnavigable  stream  is  lost  when  connecte^l 
with  another's  land  on  the  opposite  side.  The  thought  that  ti- 
tle swims  out  from  under  an  island  as  new  bottom  is  acquire*! 
is  not  founded  on  any  sound  principle  of  reasoning.  Title  is 
never  lost  or  found  in  any  such  evanescent  manner.  As  said  in 
Benson  v.  Morrow,  61  Mo.  347,  the  owner  of  contiguous  lan<J 
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is  not  "the  owner  of  an  island  that  springs  np  in  the  midst 
of  the  stream,  whether  the  island  be  on  one  side  or  the  other 
of  the  thread  of  the  river.  He  goes  only  to  the  margin  of  the 
river.  It  would  also  logically  follow  that  if,  by  accretions 
to  such  island,  the  water  margin  should  unite  with  the 
shore,  the  newly-made  land  would  become  a  part  of  the  island, 
and  the  riparian  ownership  would  not  be  extended."  In 
Cooley  V.  Golden,  117  Mo.  33  (23  S.  W.  Rep.  104,  21  L.  E. 
A.  300),  the  same  court,  after  referring  to  previous  deci- 
sions declared  that:  "It  makes  no  difference  in  principle 
that  the  islands  in  these  cases  had  been  surveyed  and  disposed 
of  by  the  United  States.  The  riparian  owner  would  not  take 
the  accretion,  for  the  reason  that  it  was  not  added  to  his  own 
land.  Pole  Island  sprang  up  in  the  midst  of  the  stream,  far 
enough  from  the  shore  which  bounded  plaintiff's  land  to  ad- 
mit at  times  of  the  passage  of  boats  between  it  and  the  shore. 
The  banks  of  the  island  and  that  of  the  north  shore  of  the 
river  afterwards  united  by  accretions  formed  by  the  washings 
of  the  water,  and  plaintiff  was  only  entitled  to  such  part 
thereof  as  was  formed  on  his  land."  This  was  followed  in 
Perkins  v.  Adams,  132  Mo.  131  (33  S.  W.  Eep.  778),— a 
case  in  its  facts  much  like  the  one  at  bar, — where  it  is  broadly 
stated  that,  if  the  disputed  ground  was  "not  formed  to  the 
land  on  the  bank  of  the  river  by  gradual  accretions  of  the 
land  thereto,  or  by  gradual  reliction  of  the  adjoining  bed  of 
the  river  by  the  receding  of  the  waters,  then  plaintiff  is  not 
entitled  to  recover,  whether  the  land  be  called  an  island,  or 
a  sand  bar,  or  other  designation."  The  same  principle  is 
perspicuously  stated  by  the  court  of  civil  appeals  of  Texas 
in  City  of  Victoria  v.  Schott,  9  Tex.  Civ.  App.  332  (29  S.  W. 
Rep.  681),  which  we  quote  with  approval:  "The  uncontra- 
dicted evidence  shows  that  the  land  thus  claimed  to  be  an 
accretion  was  formed  in  the  stream  as  an  islet,  and  that  the 
stream  for  many  years  after  its  formation  ran  on  each  side 
of  it.    Four  or  five  years  since,  the  water  receded  from  that 
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division  of  the  bed  which  lay  between  the  islet  and  plaint iiT^ 
land,  and  has,  since  such  recession,  flowed  entirely  through 
the  channel  east  of  the  islet.  Such  recession  did  not  change 
the  title  to  the  soil  in  the  islet  as  it  was  before.  Upon  the 
formation  of  the  islet,  the  title  to  it  vested,  and  was  not 
changed  by  the  change  in  the  river,  as  that  was  not  a  grad- 
ual and  imperceptible  accretion.  The  islet,  when  formed, 
w^as  an  accretion  to  the  soil  in  the  bed  of  the  stream,  and  the 
owner  of  such  bed  became  the  owner  of  the  accretion.  In 
navigable  streams  the  soil,  and  hence  all  islands  formed  upon 
it,  belong  to  the  sovereign."  As  announcing  the  same  prin- 
<?iple,  see  Morris  v,  Brooke,  53  Am.  Rep.  215 ;  People  v.  ^Var- 
ner,  IIG  Mich.  228  (74  N .  W.  Rep.  705);  Bigelow  r. 
Hoover,  85  Iowa,  161.  See,  also,  Indiana  v.  Kentucky,  136 
U.  S.  479  (10  Sup.  Ct.  Rep.  1051,  34  L.  Ed.  329). 

III.     The  island  did  not  pass  under  the  swamp-land 
grant,  for  it  was  not  in  existence  at  that  time,  and  it  was 

never  ^  part  of  the  government  domain.  As  the  plain- 
3  tiifs  acquired  no  interest  in  the  land  beyond  what  is 

called  the  *'Iowa  Channel,"  it  is  unnecessary  to  con- 
sider what  title  must  be  established  in  order  to  have  it 
quieted.  The  decree  of  the  district  court  was  in  harmony 
w4th  these  views,  and  is  affirmed. 
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F.  W.  Bresser  and  George  H.  Bresser,  Appellants,  r. 
Frederika  Saarman  et  al,.  Appellees. 

Deed  of  Adoption:     sufficienct.    A  deed  of  adoption  which  stated 
1    that  the  parent  fully  and  voluntarily  consented  to  the  adop- 
tion of  his  children  by  a  husband  and  wife  "as  their  own  chtl- 

3  dren,  the  same  as  if  unto  them  in  lawful  wedlock  bom/'  suf- 
ficiently  complied   with    Code   1873.    section    2308,    which   pro- 

4  vides  that  the  deed  of  adoption  shall  state  that  such  child  if 
given  to  the  person  adopting  for  the  purpose  of  adopting  as  bis 
own  child. 
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'Curative  Act«:  Deed  unlawfully  recorded.  Under  Code  1873,  seo 
tion  1967,  as  amended  by  Acts  Twenty-fourth  General  As* 
sembly,  chapter  42,  declaring  that  the  acknowledgments  oi 
all  deeds,  etc.,  which  have  been  duly  recorded  shall  be  legal 
and  valid  in  all  courts  of  the  state,  a  deed  of  adoption  though 
'6  unlawfully  recorded  before  the  passage  of  the  act  became 
legal,  though  it  was  acknowledged  by  a  justice  of  the  peace 
of  another  state,  without  a  certificate  of  his  officdal  character, 
authority  to  take  acknowledgments  and  of  the  genuineness  of 
the  signature  attached,  as  required  by  Code  1873,  section  2309. 
which  places  deeds  of  adoption  on  the  same  plane  as  deeds  to 
real  estate  with  respect  to  the  requisites  for  recording. 

Adoption  Statutes:      construction.     Statutes  governing  the  adop- 
2    tion  of  children  are  in  derogation  of  the  common  law,  and 
hence  strictly  construed. 

Lawof  Sister  State:        presumptions:     Acknowledgments,     In  the 

absence  of  proof  to  the  contrary,  the  court  will  presume  that 

5    the  laws  of  a  sister  state  are  similar  to  those  of  its  own.  and 

hence  that  a  Justice  of  the  peace  of  Nebraska  could  take  and 

make  acknowledgments  of  deeds  of  adoption. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 

Smyth,  Judge. 

Thursday,  January  17,  1901. 

Suit  in  equity  for  the  partition  of  real  estate.  The 
pleadings  put  in  issue  the  legality  of  an  instrument  of  adop- 
tion. The  trial  court  found  that  defendants  Arthur  and  Lydia 
Westerbeck  were  and  are  the  legally  adopted  children  of 
William  Saarman,  deceased,  and  established  and  confirmed 
their  shares  in  his  estate  as  such.  Plaintiffs  appeal. — Af' 
firmed. 

C.  H.  Mohland  and  Stutsman  &  Stutsman  for  appel- 
lants. 

Seerley  &  Clark  for  appellees. 


Vol.  112  Iowa — 46. 
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Deemeb,  J. — ^William  Saarman  died  intestate,  and 
•without  issue  January  18,  1896.  He  left  surviving  his 
"svidow,  Frederika  Saarman,  one  of  the  defendants,  a  sister, 
Hanna  Bresser,  and  the  children  of  a  deceased  sister.  After 
his  death  Hanna  Bresser  died,  leaving  as  her  sole  and  only 
heirs  F.  W.  Bresser  and  G.  H.  Bresser,  plaintiffs,  and  Louisa 
Bresser  and  Emma  Schroeder,  who,  among  others,  are  de- 
fendants. The  Westerbeck  children,  who  are  also  made 
defendants,  are  the  heirs  of  the  other  sister.  Two  of  these 
Westerbeck  children,  to-wit,  Lydia  and  Arthur,  claim  that  on 
the  fourth  day  of  February,  1884,  they  w^ere  legally  adopted 
by  William  and  Frederika  Saarman  as  their  children,  and 
that  as  such  they,  with  the  widow,  take  all  the  property  of 
which  William  died  seized.  The  only  question  in  the  case 
is  the  legality  of  the  articles  of  adoption.  The  statute  in 
force  when  the  articles  of  adoption  were  executed,  omit- 
ting immaterial  matters,  read  as  follows:  ''In 
1  order      thereto     the     consent     of     both     parents, 

*  *  *  the  consent  of  the  parent  lawfully 
having  the  care  and  providing  for  the  wants  of 
the  child,  *  *  *  ghall  be  given  to  such  ado]>- 
tion  by  an  instrument  in  writing,  signed  by  the  parties  and 
stating  the  names  of  the  parents,  *  *  *  the  names  of  the 
person  adopting  such  child,  and  the  residence  of  all,  if  known, 
and  declaring  the  name  by  which  such  child  is  thereafter  to 
be  called  and  known,  and  stating  also  that  such  child  is  given 
to  the  person  adopting,  for  the  purpose  of  adoption  as  his 
own  child."  Code  1873,  section  2308.  "Such  instrument  in 
writing  shall  also  be  signed  by  the  person  adopting,  and  shall 
be  acknowledged  by  all  the  parties  thereto,  in  the  same  man- 
ner as  deeds  affecting  real  estate  are  required  to  be  acknowl- 
edged; and  shall  be  recorded  in  the  recorder's  oflSce  in  the 
county  where  the  person  adopting  the  child  resides,  and  shall 
be  indexed  with  the  names  of  the  parents  by  adoption,  as 
grantor  and  the  child  as  grantee,  in  its  original  name,  if 
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stated  in  the  instrument."  See  Code  1873,  section  2309. 
^*Upon  the  execution,  acknowledgment  and  filing  for  record 
of  such  instrimient,  the  rights,  duties  and  relations  between 
the  parents  and  child  by  adoption  shall  thereafter  in  all  re* 
spects,  including  the  right  of  inheritance,  be  the  same  that 
exists  by  law  between  parent  and  child  by  lawful 
2  birth."    Code  1873,  section  2310.     Such  statutes  are 

in  derogation  of  the  common  law,  and  are  to  be  strict- 
ly construed.    "A  child  by  adoption  cannot  inherit  from  the 
parent  by  adoption  unless  the  act  of  adoption  has  been  done 
in  strict  accord  with  the  terms  of  the  statute.    *    *    *    When 
this  is  done,  the  act  is  complete.    If  the  named  requisites  are 
not  done,  then  the  act  is  not  complete,  and  the  child  cannot 
inherit  from  the  parent  by  adoption."     Tyler  v.  Reynolds, 
53  Iowa,  148.    In  that  case  it  was  held  that  failure  t/:  tile 
the  articles  until  after  the  death  of  the  party  making  the 
adoption  was  fatal.     In  Long  v.  Hewitt,  44  Iowa,  363,  the 
instrument  was  not  signed  by  the  person  making  the  adop- 
tion, and  it  was  held  there  was  no  adoption.    In  Gill  v.  Sulli- 
van, 55  Iowa,  341,  the  instrument  was  properly  executed, 
but  was  by  accident  almost  entirely  destroyed,  so  that  re- 
cording was  impossible,  and  it  was  held  that  the  adopted 
child  could  not  inherit.     In  Shearer  v.  Weaver,  56  Iowa, 
585,  the  articles  were  not  recorded  until  after  the  death  of 
the  adopting  parent,  and  they  were  held  invalid.    In  McCoh 
lister  V.  Yard,  90  Iowa,  622,  the  articles  were  not  filed  for 
record  imtil  after  the  child  became  of  age,  and  it  was  held 
that  this  defeated  the  adoption;  the  court  saying,   among 
other  things :    "By  the  express  terms  of  the  statute,  adoption 
is  not  completed  until  the  instrument  of  adoption  is  executed, 
acknowledged,  and  filed  for  record.     Until  all  these  things 
are  done,  there  is  no  adoption.    *    *    *    A  compliance  with 
all  is  essential  to  fix  the  status  of  the  parties  as  parent  and 
child  by  adoption."    In  Ililpire  v.  Claude,  109  Iowa,  159, 
the  recorder  failed  to  properly  index  the  record.     This  de- 
fect was  held  immaterial,  and  the  adoption  was  sustained. 
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The  articles  in  question  are  as  follows: 
'^Know  all  men,  that  I,  Gottlieb  Westerbeck,  widower 
of  Anna  I.  Westerbeck,  bom  Saarman,  deceased,  of  Fonta- 
nell,  Washington  county,  N'ebraska,  the  surviving  parent  of 
Lydia  Westerbeck,  now  about  twelve  years  old,  and  Arthur 
W.  Westerbeck,  now  about  six  years  old,  the  said  minors  be- 
ing lawfully  under  my  care  and  control,  do  hereby  fully  and 
voluntarily  consent  to  the  adoption  of  the  said  Lydia 
3  and  Arthur  W.  as  their  own  children,  the  same  as  if 

unto  them  in  lawful  wedlock  born,  by  Wm.  Saarman 
and  Frederika  Saarman,  his  w^ife,  of  Des  Moines  county, 
state  of  Iowa.  Said  parties  hereby  agree  that  the  names  of 
said  minors  hereafter  shall  be  Lvdia  Saarman  and  Arthur 
W.  Saarman.  And  the  said  William  Saarman,  Fred- 
erika Saarman,  husband  and  wife,  parents  by  adop- 
tion as  aforesaid,  do  hereby  freely  and  voluntarily 
and  with  all  and  singular  the  rights  granted  and 
imposed  by  chapter  seven  (7),  title  fifteen  (15),  of  the  Code, 
adopt  the  said  minors  as  their  own  children,  the  same  as  if 
unto  them  in  lawful  wedlock  bom,  to  be  hereafter  known 
under  the  above  names.  As  witness  our  hands  this  14th  day 
of  February,  A.  D.  1884. 

"[Signed]  Wilhelm  Saarman 

*Trederika  Saarman. 

his 
"Gottlieb  X  Westerbeck. 
mark. 
"In  the  presence  of  A.  D.  Lewis.'* 
"State  of  Xebraska,  Washington  County.     Before  me, 
a  justice  of  the  peace  in  and  for  said  county  and  state,  this 
29th  day  of  February,  A.  D.  1884,  appeared  Gottliel)  Wes- 
terbeck, personally  known  to  me  to  be  the  identical  person 
whose  name  is  subscribed  to  the  foregoing  articles  of  adoption 
as  party  thereto,  and  he  acknowledged  the  same  to  be  hi? 
voluntary  act  and  deed.     As  witness  my  hand  the  day  and 
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year  last  above  written.     [Signed]     H.  J,  Carpenter,  Jus- 
tice of  the  Peace." 

It  will  be  noticed  that  they  are  properly  signed;  that 
they  give  the  name  of  the  surviving  parent,  the  names  of  the 
children,  the  names  of  the  persons  adopting,  and  the  rcG.- 
dence  of  all;  and  that  they  state  the  names  by  which  tha 
children  are  thereafter  to  be  called ;  and  the  only  question, 
aside  from  the  matter  of  acknowledgment  and  recording,  is, 
do  they  also  state  that  the  children  are  given  to  the  persons 
adopting  "  for  the  purpose  of  adoption  as  their  own  child 
[children]  V^  The  statement  need  not,  we  apprehend,  be  in 
the  exact  language  of  the  statute.  It  is  sufficient  if  the  state- 
ment be  in  substantially  the  same  language  as  that  used  in 
the  statute.  Let  us  look  now  to  the  language  used  in  the 
articles.  It  says  that  the  natural  parent  fully  and  volun- 
tarily consents  to  the  adoption  of  the  children  by  William 
and  Frederika  Saarman,  the  same  as  if  to  them  in  lawful 
wedlock  born.  Is  this  the  equivalent  of  saying  that  he  gives 
the  children  to  them  for  the  purposes  of  adoption  as  their 
own  children  ?  We  think  it  is.  The  adopting  parents,  in  a 
subsequent  clause  of  the  instnmient,  say  that  they,  as  parents 
by  adoption,  freely  and  voluntarily,  and  with  all  and  singu- 
lar the  rights  granted  and  imposed  by  chapter  7,  title  15,  of 
the  Code  (this  being  the  title  and  chapter  in  which  the  sec- 
tions hitherto  quoted  are  found),  adopt  said  minors  as  their 
own  children,  the  same  as  if  unto  them  in  lawful  wedlock 
born.  To  this  the  natural  parent  of  the  children  consents, 
"the  same  as  if  unto  them  in  lawful  wedlock  bom."  Surely, 
this  is  the  exact  equivalent  of  a  saying  that  he  gave  them  to 
the  adopting  parents  for  the  purpose  of  adoption  as  their  own 
children.  The  articles,  then,  are  sufficient.  Were  they  prop- 
erly acknowledged  and  filed  for  record,  as  required  by  sec- 
tions 2309  and  2310  of  the  Code  ?  At  the  time  they  were 
executed  the  Code  provided  that  a  deed  conveying  real  es- 
tate should  not  be  deemed  lawfully  recorded,  unless  it  h^d 
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previously  been  acknowledged  or  proved  in  a  specified  man- 
ner; that  acknowledgment  in  the  state  should  be  made 
before  some  justice  of  the  peace  or  notary  public  of  the  state; 
and,  if  without  the  state,  before  some  notary  public  or  jus- 
tice of  the  peace;  and,  when  made  by  a  justice  of  the  peace, 
a  certificate  under  the  oflBcial  seal  of  the  proper  authority  of 
the  official  character  of  said  justice  of  the  peace,  and  of  his 
authority  to  take  such  acknowledgments,  and  of  the  genuine- 
ness of  his  signature,  "shall  accompany  said  certifi- 
5  cate  of  acknowledgment."     Presuming,  as  we  must, 

in  the  absence  of  proof  to  the  contrary,  that  the  laws 
of  Nebraska  .are  similar  to  our  own,  it  follows  that  a  justice 
of  the  peace  of  that  state  may  take  and  make  acknowledg- 
ments. The  instrument,  so  far  as  the  adopting  parents  are 
concerned,  was  properly  acknowledged  before  a  notary  pub- 
lic in  this  state.  But  it  will  be  observed  that  the  natural 
parent's  acknowledgment  was  taken  before  a  justice  of  the 
peace  in  the  state  of  Nebraska,  and  that  no  certificate  of  the 
official  character  of  the  justice,  of  his  authority  to  take  ac- 
knowledgments, and  of  the  genuineness  of  his  signature  ac- 
companied the  certificate  of  acknowledgment.  This  is  said  to 
be  a  fatal  defect. Without  this  certificate  under  the  official  seal 
of  the  proper  authority,  the  acknowledgment  is  invalid.  Jones 
V,  Berkshire,  15  Iowa,  248.  And  it  follows  that  the 
6  articles  were  not  lawfully  recorded.     This  is  practi- 

cally conceded  by  counsel  for  appellee,  but  they  con- 
tend that  the  defect  was  cured  by  Acts  Twentieth  Gen- 
eral Assembly,  chapter  203,  and  Acts  Twenty-fourth 
General  Assembly,  chapter  42.  The  first  of  these  acts 
purports  to  cure  defective  acknowledgments  of  deeds, 
mortgages,  and  conveyances  made,  filed,  and  recorded 
prior  to  January  1,  1884,  and,  of  course,  has  no 
application  to  the  case  at  bar.  The  second  amends 
section  1967  of  the  Code  of  1873,  making  it  read 
as   follows:      "That   the    acknowledgments    of    all    deeds, 
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mortgages  or  other  instruments  in  writing,  taken  and  certi- 
fied previous  to  the  1st  day  of  Feb.,  1892,  and  which  have 
been  duly  recorded  in  the  proper  counties  of  the  state  be, 
and  the  same  are  hereby,  declared  to  be  legal  jnd  valid  in  all 
courts  of  law  and  equity  in  this  state  *  *  *  anything  in 
the  laws  *  *  *  of  the  state  of  Iowa  in  regard  to  the 
acknowledgments  to  the  contrary  notwithstanding."  The 
amendatory  act  was  passed  March  24,  1892,  and  went  into 
effect  on  the  fourth  day  of  July  of  that  year ;  so  that,  if  it  is 
valid,  it  applies  to  the  instrument  in  controversy.  The 
phrase  "duly  recorded''  means  actually  recorded,  not  legally. 
Brinton  v.  Seevers,  12  Iowa,  389.  These  curative  acts  have 
been  sustained  in  a  great  number  of  cases.  Ferguson  v.  WiU 
liams,  58  Iowa,  717 ;  Buckley  v.  Early,  72  Iowa,  289 ;  Eenr 
derson  v.  Robinson,  76  Iowa,  603;  Collins  v.  Valleau,  79 
Iowa,  626.  The  principle  on  which  they  were  sustained 
seems  to  be  that,  where  the  requirement  of  a  statute  is  one 
that  might  have  been  dispensed  with  by  the  legislature  when 
it  was  enacted,  it  is  within  the  power  of  the  legislature  to 
dispense  with  it  by  a  subsequent  statute  in  the  nature  of  a 
curative  act.  Richman  v.  Supervisors,  77  Iowa,  513;  City 
of  Clinton  v.  Walliher,  98  Iowa,  655.  Following  this  doc- 
trine, it  has  been  held  that  the  legislature  may  retrospectively 
legalize  the  levy  of  taxes  by  a  school  district  after  the  ex- 
piration of  the  time  provided  by  statute  for  the  making  of 
such  levy.  Chicago,  R.  I.  &  P.  Ry,  Co,  v.  Independent  Dist. 
of  Avoca,  99  Iowa,  556.  That  the  legislature  might  have  dis- 
pensed with  the  acknowledgment  and  recording  of  articles 
of  adoption  is  clear.  Having  this  power,  it  could,  by  subse- 
quent legislation,  cure  defects  in  the  acknowledgment  and 
recording  thereof. 

Thus  far  there  is  no  serious  dispute  between  the  parties, 
but  the  appellants  contend  that  the  rule  is  not  the  same  when 
applied  to  defectively  acknowleged  articles  of  adoption  as 
when  applied  to  defectively  acknowledged  deeds;  that  deeds 
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are  valid  and  binding  between  the  parties  without  being 
acknowledged  and  recorded,  but  that  articles  of  adoption 
are  not  complete  without  being  acknowledged  and  recorded 
as  required  by  law,  and  that  the  legislature  has  no  power 
to  add  to  or  make  valid  contracts  otherwise  invalid^  to  the 
detriment  of  other  interested  parties.  They  rely  on  Goodtf- 
hoontz  V.  Ohen,  54  Iowa,  174,  and  Greenwood  v.  Jenswold, 
69  Iowa,  53.  In  the  first  of  these  cases  a  tax  deed  was  ac- 
knowledged by  one  not  authorized  to  take  acknowledgments, 
and  in  construing  an  act  of  the  Thirteenth  general 
assembly  (chapter  160)  validating  acknowledgments  of 
all  deeds  and  mortgages  and  other  instruments  in 
writing  which  had  been  duly  recorded  prior  to  the 
passage  of  the  act  the  court  held  that  it  did  not 
apply  to  tax  deeds,  for  the  reason  that  by  the  terms 
of  the  revision  (section  784)  an  unacknowledged  tax  deed 
did  not  convey  title.  The  thought  that  there  was  nothing 
of  record  conveying  title  was  predominant  in  the  mind  of 
the  court,  and  question  was  made  regarding  the  power  of  the 
legislature  to  devest  a  title  where  nothing  had  been  done  by 
the  owner  with  that  intent.  In  concluding  the  opinion,  the 
court  said,  "But  we  think  the  act  was  designed  to  apply  only 
where  there  was  a  legal  deed  antecedent  to  any  attempted 
acknowledgment."  In  the  Greenwood  Case  the  defectively 
acknowledged  deed  was  not  signed  by  the  grantor,  nor  was 
any  consideration  expressed,  and  the  court  held  that,  "as  the 
record  failed  to  show  a  valid  conveyance,  the  curative  act 
did  nK)t  apply.''  It  is  certainly  true  that  no  one  can  be  di- 
vested of  his  property  by  a  curative  act.  His  consent  is  a 
necessary  prerequisite,  and  without  it  there  is  no  transfer  of 
title  to  legalize.  The  legislature  cannot,  under  the  guise  of 
legalizing  an  acknowledgment,  transfer  the  title  to  land  whoi  e 
no  such  transfer  was  intended.  In  the  case  at  bar  the  part  it*s 
had  fully  signified  their  intention  to  make  perfect  articles 
of  adoption.     In  so  far  as  the  articles  themselves  are  con- 
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cerned,  they  are  in  due  form,  and  contain  all  the  statutory 
requirements.    The  justice  of  the  peace  who  took  the  acknowl- 
edgment of  the  natural  parent  had  full  and  perfect  authority 
to  do  so.     The  instrument  itself  was  actually  recorded,  and 
the  only  defect  was  the  absence  of  a  certificate  of  the  official 
character  of  the  justice  of  the  peace,  of  his  authority  to  take 
the  acknowledgments,  and  of  the  genuineness  of  his  signa- 
ture.    That  the  justice  who  made  the  acknowledgment  was 
a  justice  at  the  time  he  took  it,  that  the  signature  was  and  is 
his  genuine  signature,  and  that  he  was  authorized  by  the  laws 
of  the  state  of  Nebraska  to  take  acknowledgments  is  con- 
ceded.   Had  a  certificate  showing  these  facts  been  attached 
to  the  instrument  at  the  time  the  curative  act  was  passed,  and 
the  instrument,  with  this  certificate,  recorded,  there  would 
be  no  doubt  of  the  validity  of  the  instrument.    The  legisla- 
ture dispensed  with  this  formality ;  and,  as  it  might  have 
done  so  in  the  first  instance,  we  think  the  curative  act  is 
valid.    In  so  far  as  contract  rights  are  involved,  the  parties 
themselves  had  done  all  that  was  necessary  to  create  proper 
articles  of  adoption.    The  state,  however,  is  interested  in  the 
status  of  its  citizens,  and  may  provide  the  necessary  pre- 
requisites to  the  valid  and  legal  adoption  of  children.     The 
conditions  it  fixes  may  be  changed  from  time  to  time,  as  pru- 
dence or  wisdom  may  dictate;  and  when  the  parties  them- 
selves have  done  all  that  the  law  requires,  have  executed  the 
proper  articles,  have  appeared  and  acknowledged  the  same 
and  filed  them  for  record,  the  legislature  may  undoubtedly 
cure  any  defects  in  the  certificate  of  acknowledgment  thereto. 
As  it  might  dispense  with  these  certificates,  it  may  lawfully 
cure  those  which  are  defective.  If  the  parties  themselves  had 
neglected  to  sign  proper  articles,  the  point  made  by  appellants 
would  be  well  taken,  for  the  legislature  cannot,  as  a  rule, 
legalize  a  contract  that  it  cannot  create.     The  assent  of  the 
parties  themselves  properly  expressed,  is  a  prerequisite  to 
the  legalization  of  a  defectively  acknowledged  contract.  That . 
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tain  a  suit  !n  equity  on  behalf  of  themselves  and  other  stock- 

1  holders  against  Its  officers  and  directors,  to  recover  money  of 
the  corporation,  which  they  have  misappropriated. 

Seeking  redress  from  board  op  directors:  When  not  a  condition 
precedent.  Where  no  meeting  of  stockholders  of  a  corporation- 
is  called,  and  a  majority  vote  of  its  directors,  or  a  written 

2  application  by  the  holders  of  two-thirds  of  the  stock  Is  neces- 
sary to  call  such  a  meeting,  and  the  defendants  in  a  stock- 
holder*! suit  for  the  misappropriation  of  the  corporations  funds, 
constitute  a  majority  of  its  directors,  and  control  one-third  of 
its  stock,  the  suit  may  be  maintained,  though  no  redress  is 
first  sought  before  the  board  of  directors  or  by  a  stockholders' 
meeting. 

Review  on  Appeal:  objection  below:  That  stockholder  did  not 
seek  relief  of  corporation.  Where  the  objection  that  a  stock- 
holder did  not  take  the  proper  steps  before  the  corporation 

3  for  obtaining  relief  against  a  misappropriation  of  its  funds  by 
Its  directors  and  officers  Is  not  raised  In  a  trial  of  a  stock- 
holder's suit  therefor,  it  will  not  be  considered  on  appeal. 

Same:     Such  an  objection  should  be  raised  by  demurrer  or  answer. 

4  McLachlan  v.  Gray,  105  Iowa,  distinguished. 

Appeal  from  Scott  District  Court, — IIon.   A.   J.   House, 

Judge. 

Thursday,  January  17,  1901. 

Tins  is  an  action  in  equity  brought  by  two  stockholder? 
in  a  corporation  known  as  the  "Green  Tree  Butter  &  Cheese 
Factory,''  in  behalf  of  themselves  and  any  other  stock- 
holders who  may  wish  to  join  with  them,  to  recover  judg- 
ment against  several  persons,  individually  nameil  as  de- 
fendants, who  were  alleged  to  have  been  directors  and  officers 
of  said  corporation,  to  recover,  in  behalf  of  the  corpora- 
tion, judgment  against  said  individual  defendants  for  di- 
version and  misappropriation  of  the  funds  of  the  corporation. 
The  corporation  is  joined  as  a  defendant  for  the  puri>ose 
of  making  it  a  party  to  the  suit.  Complaint  is  made  of 
the  disbursements  of  defendant's  directors  through  one  Hil- 
ton, who  is  also  a  defendant,  and  is  the  secretary  of  the 
company,    to    themselves    and    to    said    Hilton,    by    way 
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of  compensation  for  services,  and  in  part  payment 
of  a  reward  offered  for  the  detection  of  the  in- 
cendiary who  caused  the  destruction  by  fire  of  the 
factory  building  of  the  corporation,  and  also,  for  some  dis- 
bursements  to  other  persons  for  services  and  attorney's  fees, 
the  total  judgment  asked  being  for  the  sum  of  $971.  The 
court  found  for  plaintiffs  as  to  the  amounts  paid  the  direct- 
ors, $116;  the  amount  allowed  the  secretary  for  services, 
$55.80;  and  the  amount  paid  to  defendant  Hilton,  who  is 
also  secretary,  as  the  receiver  and  manager  of  the  corpora- 
tion, in  the  sum  of  $85;  and  that  said  Hilton  should  turn 
over  to  the  corporation  the  sum  of  $100  remaining  in  his 
hands  as  a  part  of  the  reward  offered  by  the  board  of  direct- 
ors. And  it  was  ordered  that  the  corporation,  the  Green 
Tree  Batter  &  Cheese  Factory,  have  judgment  against  all 
the  individual  defendants  named  in  the  action  in  the  sum 
of  $256.80.  From  this  decree  defendants  appeal. — Af- 
firmed. 

George  E,  Iluhhell  and  Heinz  &  Fisher  for  appellants. 

E,  M.  Sharon  and  Ely  &  Bush  for  appellees. 

MoClain,  J. — There  is  no  doubt  as  to  the  right  of 
individual  stockholders  to  maintain  such  a  suit  as  this  for 
the  benefit  of  the  corporation,  where  the  oflBcers  and  direct- 
ors have  abused  their  trust  and  wasted  the  corporate 
1  assets.     Hawes  v.  City  of  Oakland,  104  U.  S.  450 

(26  L.  Ed.  827)  ;  Steiner  v.  Parsons,  103  Ala.  215 
(13  South.  Kep.  771);  Brewer  v.  Proprietors,  104  Mass. 
378;  Eaton  v.  Bobinson,  19  K.  I.  146  (31  Atl.  Rep.  1058, 
32  Atl.  Rep.  339,  29  L  .R.  A.  100  supplemented  opinion)  ; 
Dillon  V.  Lee,  110  Iowa,  156;  4  Thompson,  Corpora- 
tions, 4479-4491;  Elliott,  Corporations,  421-430;  Cook, 
Corporations,  section  740.  All  of  these  authorities 
state,  as  an  essential  prerequisite  to  the  mainten- 
ance   of     such    suit,     that    the    complaining     stockholder 
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shall     have     sought     every     means     of     redress     avail- 
able   to    him    within    the    corporation    itself,    and 

2  appellants    in   this    action   insist   that   it   does  not 
appear  that  plaintiffs  sought  redress,  either  before 

the  board  of  directors  or  in  a  stockholders'  meeting.  It  k 
doubtful,  under  the  authorities,  whether  any  procee<ling 
by  way  of  securing  redress  inside  the  corporation  is  neces- 
sary where  it  is  plain  that  it  would  be  futile.  In  this  case 
thero  was  no  stockholders'  meeting,  and  to  call  one  require^! 
a  majority  vote  of  the  board  of  dir:'ctors  (seven  out  of  nine 
of  them  being  defendants  in  this  case),  or  a  written  applica- 
tion to  the  secretary  by  holders  of  two-thirds  of  the  stock. 
The  defendants  would  hardly  be  expected  to  call  a  meeting 
of  the  stockholders  to  declare  illegal  acts  which  they  ha«l 
already  done,  and  a  sufficient  proportion  of  the  stock  was 
held  by  defendants  to  make  it  impossible  to  get  the  necessarv 
written  application  without  their  consent  Under  these  cir- 
cumstances, we  hardly  think  it  incumbent  upon  plaintiffs 
to  make  application  to  either  the  board  of  directors 

3  or  a  stockholders'  meeting.     Further  than  this,  the 
objection  that  it  does  not  appear  that  plaintiffs  had 

taken  the  necessary  steps  within  the  corporation  to  secure 
redress  seems  not  to  have  been  raised  in,  or  passed  upon, 
by  the  trial  court.     Even  in  an  equity  case,  we  do  not  on 
appeal  try  questions  not  presented  to  the  lower  court  Manu- 
facturing Co.  V.  Hashrouck,  68  Iowa,  554 ;  Chase  v.  Kaynor, 
78  Iowa,  449 ;  Bolton  v,  McShane,  79  Iowa,  26 ;  Byers  r. 
^Johnson,  89  Iowa,  278;  Beacham  v.  Oumey,  91  Iowa,  021. 
Counsel  for  appellants  contend  that  neither  the  plead- 
ings nor  evidence  show  the  proper  steps  to  have  been  taken 
by  plaintiffs  to  secure  their  rights  by  action  of  the  corpora- 
tion, and  also  that  this  question  was  argued  in  the 

4  lower  court.     But  the  objection  which  they  make 
should  have  been  taken  by  demurrer  to  plaintiffs' 

petition,  or  by  answer  thereto,  and  then  the  question  would 
have  properly  come  before  us.    We  do  not  think  that  it  was 
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competent  for  them  to  withold  that  kind  of  an  objection, 
80  that  it  was  in  no  way  in  the  record,  and  then  come  to  this 
court  and  argue  it.  We  do  not  know  whether  it  was  argued 
in  the  lower  court  or  not  So  far  as  we  can  see,  it  is  first 
raised  here.  In  the  case  of  McLachlan  v.  Incorporated 
Town  of  Gray,  105  Iowa,  259,  which  they  rely  upon,  it  is 
said:  ^T.{  the  facts  as  alleged  were  proper  in  kind,  but 
merely  insufficient,  so  that  the  want  might  have  been  sup- 
plied, a  failure  to  demur  would  have  precluded  the  objec- 
tion of  insufficiency  now  being  raised.''  If  they  had  raised 
the  question  by  demurrer  or  answer,  plaintiffs  would  have 
had  an  opportunity  to  amend,  and  introduce  evidence  of 
facts  sustaining  the  allegation  that  proper  steps  were  taken, 
but  it  does  not  appear  that,  in  any  way,  they  were  called 
upon  in  the  lower  court  to  do  so. 

With  reference  to  the  compensation  which  the  directors 
allowed  to  themselves,  we  find  no  authority  for  it.    The  gen- 
eral presumption  is  against  the  authority  of  directors  to 
vote  compensation  to  themselves.     Elliott,  Corpora- 
6  tions,  section  535.     It  may  be  true  that,  by  special 

provision  in  the  by-laws,  directors  may  have  this 
authority,  but  in  this  case  no  authority  is  given  them.  It 
is  true  that  one  article  of  the  by-laws  specifies  that  "salaries 
of  officers  and  employes  shall  be  determined  by  the  board 
of  directors,"  but  we  hold  that  directors  are  not  officers, 
within  the  meaning  of  this  provision.  Our  conclusion  is 
strengthened  by  the  fact  that  in  another  article  it  is  said 
that  "the  directors  and  officers  of  the  association  shall  be 
stockholder's  therein,  and  shall  consist  of  a  board  of  nine 
directors,  a  president,"  etc.,  which  clearly  evidences  the  in- 
tention to  use  the  term  "officers"  as  not  including  directors. 
The  action  of  the  directors  in  voting  compensation  to  them- 
selves was  therefore  without  authority,  and  the  money  dis- 
bursed on  that  account  was  unlawfully  disbursed. 

Vol.  112  Iowa — 47. 
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The  secretary,  Hilton,  was  not  a  member  of  the  board 
of  directors.  Neither  was  he  the  treasurer  of  the  corpora- 
tion. However,  the  entire  assets  of  the  corporation  consisted 
of  moneys  in  his  hands  at  the  time  of  the  vote  of  the  board 
of  directors  ordering  the  disbursements  complained  of  in 
this  action.  It  is  said  that  he  held  the  money  as  receiver, 
but  there  is  nothing  in  this  record  to  show  his  appointment, 
nor  whether  he  still  continues  to  be  receiver.  The  board 
no  doubt  had  authority  to  provide  beforehand  for  his  com- 
pensation, but  the  court  below  evidently  found  that  it  had 
not  done  so,  and  we  agree  in  this  finding.  The  board 
1  had  no  authority  afterwards  to  give  him  compensa- 

tion beyond-  what  was  reasonable  for  the  services 
rendered,  and  we  think  that  the  allowance  made  to  him  by 
the  lower  court  amply  covers  all  services  rendered. 

Without  elaborate  discussion  of  the  evidence,  which 
seems  to  have  been  rather  voluminous,  and  is  set  out  in  full 
in  the  abstract,  by  question  and  answer,  we  reach  the  con- 
clusion that  the  action  of  the  court  below  was  proper.  In 
view  of  this  conclusion  on  the  merits,  it  is  not  necessary  to 
consider  a  motion  to  disniiss  the  appeal  which  has  been 
submitted  with  the  case. — ^Affiemed. 

Waterman,  J.,  takes  no  part. 


\m  7W^        W.  A.   Graybill  v.   Chicago,  Milwaukee  &  St.   Paul 
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112  788  Railway  Company^  Appellant. 

126    234 

di39  6M         Crossing  Whistles:    injubt  to  animals:     Statute  construed.     The 
142  603  failure  to  observe  the  statutory  regulations,  requiring  a  loco- 

1  motive  approaching  a  crossing  to  sound  its  :whi8tle  Is  negli- 
gence, which  will  warrant  a  recovery  for  cattle  injured  by  the 
failure  so  to  do,  as  such  statutes  are  not  solely  for  the  pro- 
tection of  human  beings. 

Charge  and  proof:     Evidence  hy  inference.     Where  there  is  evi- 
dence in  an  action  for  cattle  injured  at  a  railroad  crossing,. 
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from  which  it  can  be  inferred  that  the  accident  would  not 

2  have  happened  if  the  statutory  signals  had  been  given,  it  is 
not  error  to  instruct  that  the  failure  to  give  suoh  signals  was 
negligence,  but  that  it  would  not  warrant  a  recovery  unless 
the  signals,  if  given,  would  have  prevented  the  cattle  from 
going  on  the  track. 

Instbuction  construed.  An  instruction,  in  an  action  for  cattle 
injured  by  a  train  at  a  crossing,  that  if  the  cattle  were  mov- 
ing towards  the  track  the  failure  of  the  engineer  to  give  the 

3  statutory  signals  or  stop  the  train  would  constitute  negligence, 
is  not  erroneous,  when  qualified  by  the  statement  that  they 
must  be  doing  so  in  such  a  way  as  to  lead  an  ordinarily  pru- 
dent person  to  believe  that  they  would  go  on  the  track  and  be 
struck  by  the  train. 

Equivaxent  iNSTBucnoNS.  The  refusal  of  an  instruction.  In  an 
action  for  injuries  to  stook  at  a  crossing  by  a  special  train, 
that  the , defendant  had  the  right  to  run  its  trains  at  any  time 
of  the  day  or  night,  with^^ut  regard  to  the  schedule,  and  that 

4  the  facts  that  the  stock  was  injured  by  a  special  train  is  not 
to  be  considered  as  negligence,  or  as  creating  any  liability  on 
the  part  of  defendants  under  the  facts,  is  not  error,  where  an 
instruction  is  given  that  the  defendant  had  the  right  to  run  its 
trains  at  any  time  of  the  day  or  night,  and  the  fact  that  the 
train  was  an  extra  train,  or  not  running  on  schedule  time,  did 
not  constitute  negligence. 

Instructions:     whsn  copying  pleadings  is  not  erbob.     Where  the 

5  petition  is  short  and  unambiguous  in  charging  the  defendant 
with  negligence,  it  is  not  error  to  recite  the  pleadings  or  refer 
to  them  in  the  instructions. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 

TnoRNELL,  Judge. 

Friday,  January  18,  1901. 

Action  to  recover  the  value  of  stock  killed  at  a  highway 
crossing.  There  was  a  trial  to  a  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

J.  C.  Cook  for  appellant. 

Riley  Clark  and  H.  L.  Robertson  for  appellee. 


740  Geaybill  V.  C,  M.  &  St.  Paul  Ry.  Co.    [112  Iowa 

a 

SiiEKWiN,  J. — The  stock  in  question  escaped  from  the 
plaintiff's  inclosure,  and  were  killed  in  the  daytime,  on  a 
highway  crossing,  by  a  train  running  as  a  special.  Negli- 
gence is  charged,  in  the  operation  of  the  train,  in  not  using 
due  care  and  watchfulness,  and  in  not  using  the  whistle  and 
bell  before  reaching  the  crossing  where  the  cattle  were  killed. 
It  is  also  charged  that  the  train  was  a  wild  one,  and  was  at 
the  time  being  run  at  a  dangerously  high  rate  of  speed. 
There  is  a  sharp  conflict  in  the  evidence  as  to  whether  the 
whistle  was  sounded  and  the  bell  rung  at  the  whistling  poet 

for  that  crossing,  and  as  to  when  the  first  danger 
1  signals  were  in  fact  given.     The  court  instructed  the 

jury  that  the  statutory  requirement  that  the  ^*whistle 
shall  be  twice  sharply  sounded  at  least  60  rods  before  a  road 
crossing  is  reached,  and  after  the  sounding  of  the  whistle 
the  bell  shall  be  rung  continuously  until  the  crossing  is 
passed,"  was  for  the  safety  of  animals  as  well  as  persons, 
and  that  "a  failure  to  give  the  signals  required  by  this  stat- 
ute would  be  negligence  on  the  part  of  the  defendant ;  but, 
before  such  negligence  would  justify  a  recovery  against  the 
defendant,  it  must  appear  that  if  such  signals  had  been  giveik 
they  would  have  prevented  the  cattle  going  on  the  track  or 
frightened  them  away  from  the  crossing."  The  appellant 
urges  that  this  instruction  is  erroneous,  applied  to  the  facts 
in  this  case.  We  do  not  understand  the  contention  to  be  that 
no  case  can  possibly  arise  in  which  the  aid  of  the  statute  can 
be  invoked  to  protect  liv.e  stock,  but  the  claim  here  is  that 
nothing  is  shown  which  indicates  that  a  strict  compliance 
with  the  requirements  of  the  statute  would  have  so  operated 
on  the  cattle  as  to  have  in  any  manner  changed  their  action, 
and  this,  we  think,  must  be  conceded,  so  far  as  positive  and 
direct  evidence  is  concerned. 

A  failure  to  give  these  statutory  signals  when  approach- 
ing a  crossing  makes  railway  companies  absolutely  ^^liable 
for  all  damages  which  shall  be  sustained  by  any  person  by 
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reason  of  such  neglect  ;'^  such  failure  is  also  made  a  misde- 
meanor. There  is  nothing  in  the  language  of  the  statute 
tending  to  show  legislative  intent  to  restrict  its  operation  to 
the  human  family.  It  may  be  said,  and  indeed  it  has  been 
held  in  two  or  three  states,  that  the  sole  purpose  of  such 
legislation  is  to  advise  human  beings  of  the  approach  of 
danger.  But  we  think  the  reasons  given  for  the  decisions 
to  which  our  attention  has  been  called  are  not  sound.  They 
are  based  on  the  thought  that  all  animal  nature  below  man 
is  incapable  of  intelligent  action,  and  is  not  endowed  with 
the  sense  of  self-preservation  or  of  fear.  The  contrary  of 
these  propositions  we  believe  to  be  true.  It  is  a  matter  of 
common  observation  that  the  at?tention  of  dumb  animals  is 
quickly  attracted  by  any  unusual  noise,  though  at  some  dis- 
tance, and  that  the  approach  of  an  unfamiliar  object  ordi- 
narily holds  the  attention  and  arouses  the  instinct  of  fear 
and  of  self-preservation  which  all  animal  nature  possesses. 
We  think  the  statute  must  be  construed  in  the  light  of  this 
common  knowledge,  and  that  the  legislature,  by  requiring 
this  notice  of  the  approach  of  trains,  intended  to  protect  as 
far  as  possible  animals  as  well  as  man.  This  view  finds 
support  in  Elliott,  Railroads  section  1206.  In  Shearman 
and  Redfield  on  Negligence  (6th  ed.),  section  427,  it  is 
said:  "Although  the  statutes  requiring  railroad  companies 
to  ring  bells  or  sound  whistles  when  approaching  road  cross- 
ings are  not  enacted  with  primary  reference  to  cattle,  yet 
property,  as  well  as  persons,  is  within  their  protection.'' 
In  Orcutt  V.  Railway  Co.,  85  Cal.  291  (24  Pac.  Rep.  661), 
the  court  construed  a  statute  almost  identical  with  ours, 
and  held  that  the  failure  to  give  the  statutory 
signals  when  approaching  a  road  crossing  amounted 
to  presumptive  negligence.  A  similar  statute  in  In- 
diana was  held  to  apply  to  animials  in  Railroad 
Co.  V.  Finn,  Ind.  App.  (29  N.  E.  Rep.  790);  and  in 
Railway  Co.  v.  Ousler,  Ind.  App.  (36  N".  E.  Rep.  290), 
the  same  court  held  the  failure  to  give  the  statutory  signals 
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"negligence  per  se,  and  actionable  in  favor  of  one  injured 
thereby,  either  in  person  or  property."  In  Hcjil  v-  RdHicny 
Co.,  61  Minn.  321  (63  K  W.  Rep.  74£,  52  Am.  St. 
Rep.  598^),  an  action  for  killing  unattended  stock,  the 
failure  to  give  the  statutory  signals  was  held  competent 
evidence  of  negligence  on  the  part  of  the  defendant 
It  was  so  held,  also  in  Palmer  v.  Railroad  Co.,  3S 
Minn.  415  (38  JST.  W.  Rep.  100);  Railroad  Co,  v.  Hem- 
bree,  85  Ala.  481  (5  South.  Rep.  173).  We  have 
held,  in  effect,  that  when  the  safety  of  persons  or  animals 
requires  signals  of  danger,  the  failure  to  give  them  may  be 
negligence,  in  -the  absence  of  statutory  requirements.  Gates 
V,  Railroad  Co.,  39  Iowa,  45 ;  Jackson  v.  Railroad  Co.,  3*5 
Iowa,  451.  Such  is  also  the  holding  in  Eddy  v.  Evans,  7  C. 
C.  A.  129  (58  Fed.  Rep.  151). 

Appellant  says,  however,  there  is  no  evidence  on  which 
to  base  the  instruction  complained  of,  inasmuch  as  nothing 
was  offered  tending  to  show  that  the  cattle  would  have  got 

out  of  the  way  if  the  statutory  signals  had  been 
2  given.     As  we  have  said  herein  there  is  no  direct  or 

positive  evidence  bearing  on  this  subject.  Neither  is 
there  any  direct  evidence  that  they  would  have  been  driven 
away  had  the  cattle  alarm  usually  given  been  given  at  this 
time.  But  it  will  not  be  contended  that  trains  mav  be 
operated  without  any  attempt  to  keep  cattle  from  the  track 
when  they  are  approaching  it;  for  it  is  a  well-known  fa*'t 
that  such  danger  signals  are  given  when  stock  is  approaching 
a  passing  train,  and  in  the  majority  of  cases  with  the  desired 
effect.  If  this  result  may  be  obtained  when  given  on  the 
closer  approach  of  the  train,  we  think  it  a  proper  question 
for  the  jury  when  relating  to  the  statutory  signals;  for  with 
the  location  of  the  highway  and  track  before  it,  the  distance 
that  the  train  could  be  seen,  the  action  of  the  cattle,  and  in 
this  particular  case  the  fact  that  they  had  been  shortly  be- 
fore driven  from  the  track  by  a  young  lad  who  was  paasinfr 
there  on  horseback,  the  jury  had,  at  least,  evidence  before  it 
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from  which  a  reasonable  inference  might  be  drawn  that  the 
accident  would  not  have  happened  had  the  statute  been  com- 
plied with.  Railroad  Co.  v.  Fenn,  supra;  and  Eddy  v, 
Evans,  supra,  wherein  Judge  Caldwell  says:  "The  jury 
might  well  infer  that,  if  the  proper  signals  had  been  sounded 
when  the  horses  were  first  discovered,  or  ought  to  have  been 
discovered,  the  horse  *  *  *  could  and  would  have  got 
off  the  track."  We  must  not  be  understood  as  holding  that 
this  inference  will  in  all  cases  be  sufficient  to  sustain  a  ver- 
dict, nor  is  it  necessary  to  so  determine  in  this  case,  for  there 
was  no  special  finding,  and  the  jury  may  have  based  its  ver- 
dict on  negligence  in  other  ways;  but  we  do  hold  there  was 
no  error  in  giving  the  instruction  complained  of. 

There  is  no  just  ground  of  complaint  as  to  the  sixth 

instruction  given  by  the  court.     The  particular  languagef 

objected  to,  isolated,  might  be  misleading  and  prejudicial, 

under  the  entire  record;  but  the  instruction,  taken 

3  as  a  whole,  fully,  and  we  think  fairly,  covered  the 
entire  ground  to  which  it  related.     The  words,  "or 

moving  towards  the  track,"  were  qualified  by  the  statement 
that  if  they  were  doing  so  in  a  way  to  lead  an  ordinarily 
prudent  person  to  believe  they  "would  go  upon  the  track, 
and  be  struck  by  the  train,"  etc.,  this  would  constitute 
negligence,  etc. 

The  defendant  asked  the  court  to  instruct  as  follows, 
■which  was  refused:     "The  defendant  has  the  right  to  run 
trains  over  its  road  at  any  hour  of  the  day  or  night,  regard- 
less of  schedules;  and  you  are  instructed  that  the  fact  that 
the  train  which  struck  these  cattle  was  a  special  train 

4  is  not  to  be  considered  as  negligence,  or  as  evidence 
of  negligence,  nor  shall  you  consider  it  as  in  any 

manner  tending  %o  create  any  liability  on  the  part  of  defend- 
ant, imder  the  facts  in  this  case."  The  court,  on  its  own 
motion,  gave  in  lieu  thereof  this  instruction :  "The  defend- 
ant had  the  right  to  run  trains  over  its  road  at  any  hour 
of  the  day  or  night,  and  the  fact  that  the  train  in  question 
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-•  ' 

was  an  extra  train,  or  not  running  on  schedule  time,  could 
not  constitute  negligence,'^ — which  fairly,  and  completelv 
enough,  covered  the  point  presented. 

The  petition  was  very  short  and  simple,  and  the  negli- 
gence therein  charged  was  so  unambiguous  and  so  plainly 
stated  that  the  court  could  not  well  make  it  more  intelligible 

or  shorter  by  reforming  it.  Under  such  circum- 
5  stances,  it  is  not  error  to  recite  the  pleadings,  nor  to 

refer  to  them,  as  was  done  in  the  instructions. 
There  could  have  been  no  misunderstanding  of  the  issues 
as  stated  by  the  court.     The  judgment  is  affirmed. 


William    Baxter,    Appellant,    v.     Town    of    Beacox, 

Appellee. 

Town  Marshal:  who  may  AProiNT:  Discharffe  hy  mayor.  Code, 
section  652»  authorizes  the  mayor  In  each  town  to  appoint  a 
marshal.  Section  657  provides  that  all  persons  appointed  to 
office  in  any  town  may  be  removed  by  the  body  or  officer  mak- 
ing the  appointment.  Section  668  directs  that  all  powers 
.  granted  to  a  town  shall  be  exercised  by  the  council,  except 
those  conferred  on  some  officer;  and  section  662  prescribes  the 
duties  of  the  town  marshal  without  giving  the  council  power 
to  appoint  him.  Held,  that  a  contract  with  a  town  council  to 
act  as  town  marshal,  being  ultra  vires,  the  mayor  may  dis- 
charge the  appointee  without  subjecting  the  town  to  liabilitr 
as  for  breach  of  contract. 

Appeal   from   Mahaska   District    Court, — ^Hon.    John  T. 

ScoTT^  Judge. 

Friday^  January  18,  1901. 

Action  at  law  to  recover  compensation  for  services  as 
to-vvn  marshal.  The  trial  court  sustained  a  demurrer  to 
the  petition,  and  plaintiff  appeals. — Affirmed. 
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Daniel  Davis  for  appellant. 

J.  C.  Williams  for  appellee. 

Deemer^  J. — ^It  is  claimed  that  the  town  council  of 
the  defendant  accepted  a  bid  made  by  plaintiff  for  the  town 
marshalship,  and  by  resolution  contracted  witfr  him  for  hia 
services  as  such  at  the  rate  of  $45  per  month ;  that  he  (plain- 
tiff) entered  upon  the  discharge  of  his  duties  as  to\vn 
marshal,  and  served  for  two  months  and  two  days,  when  he 
was  unlawfully  discharged  Iry  the  mayor,  who  refused  to 
allow  him  to  continue  in  the  position.  This  action  is 
brought  to  recover  compensation  for  the  full  term  of  one 
year  commencing  March  1,  1898,  less  the  amount  paid  him 
for  the  time  he  actually  served.  A  demurrer  to  the  petition 
pleading  the  facts  above  recited,  based  on  the  grounds :  First, 
that  the  council  had  no  legal  right  to  employ  or  contract 
for  the  services  of  a  town  marshal;  and,  second,  that  the 
mayor  has  the  sole  power  of  appointment,  and  that  the 
marshal  holds  at  the  pleasure  of  the  mayor, — was  sustained. 
The  questions  presented  by  the  appeal  involve  the  construc- 
tion of  sections  652,  657,  and  668  of  the  Code.  Section 
652  provides  that  "the  mayor  in  each  *  *  *  towri 
shall  appoint  a  marshal,  *  *  *  and  in  ^  *  * 
towns  he  may  appoint  one  or  more  deputy  marshals."  Sec- 
tion 657  provides  that  "all  persons  appointed  to  office  in 
any  *  *  *  town  may  be  removed  by  the  officer  or  body 
making  the  appointment,  unless  otherwise  provided."  Sec- 
tion 668  provides,  in  substance,  that  all  legislative  and 
other  powers  granted  to  towns  shall  be  exercised  by  the 
council,  except  those  conferred  upon  some  officer  by  law  or 
ordinance;  and  that  they  shall  perform  the  duties  required 
by  the  Code,  including  the  following:  "*  *  *  They 
shall  fix  by  ordinance  the  terms  of  service,  not  exceeding 
one  year,  *  *  *  of  all  officers  appointed  or  elected 
whose  terms  are  not  prescribed  by  law,"  and  "they  shall 
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prescribe  by  ordinance  the  powers  tx)  be  exercised  and  duties 
.  to  be  peijformed  by  the  officers  appointed  or  elected  so  far 
as  such  powers  and  duties  are  not  defined  by  law."     The 
duties  of  the  town  marshal  are  prescribed  by  section  662  of 
the  Code,  and  the  town  council  is  not  given  power  to  appoint 
that  officer.     It  is  given  authority  to  appoint  a  "street  com- 
missioner and  such  officers  as  are  necessary/'  by  section  651 
of  the  Code.     In  the  construction  of  statutes  regard  must 
be  had  of  the  general  rule  that  a  municipal  corj)oration 
possesses  only  such  powers   as  are  expressly  granted, — or 
are  necessarily  incident  to  or  amplied  from  those  granted. 
When  the  statute  itself  creates  the  office  and  names  the 
appointing  power,  there  is  no  room  for  construction,  and 
no  ground  for  saying  that  some  other  person  or  body  must 
create  the  office  and  make  the  appointment.     The  office  of 
town    marshal    is   created    by   statute,    and   the   duties  of 
that  office  are  defined  by  the  legislature.     This  being  true, 
there  was  no  need  for  an  ordinance  relating  to  these  sub- 
jects.    The  statute  also  provides,  in  substance,  that  his  term 
shall  be  during  the  pleasure  of  the  appointing  power.     But, 
if  his  term  was  not  fixed,  and  the  council  omitted  to  fix  it 
by  ordinance,  as  prescribed  in  section  668  of  the  Code,  this 
ivould  not  give  that  body  power  to  make  the  appointment. 
'No  ordinance  was  needed  to  give  the  mayor  authority  to 
appoint  the  marshal.     That  was  conferred  by  the  legisla- 
ture.    The  town  council  had  no  authority,  either  express  or 
implied,  to  appoint  or  contract  for  the  services  of  a  town 
marshal ;  and,  if  it  assumed  that  power,  the  mayor  had  the 
right  to  discharge  its  appointee.     The  contract  relied  on  by 
appellant  was  ultra  vires,  and  cannot  be  enforced.     Had 
plaintiff  been  appointed  by  the  mayor,  he  (the  mayor)  would 
have  had  the  right,  under  the  statute  before  quoted,  to  re- 
move him  at  pleasure.     The  trial  court  correctly  sustained 
the  demurrer,  and  the  judgment  is  affikmed. 
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A.  W.  Percival  V,  Strathman  &  Beh,  Appellants. 

Check  Indorsed  to  Agent:  deduction  of  aoekt*s  debt:  Right8  of 
principal.  Plaintiff,  having  received  a  check  to  his  order  for 
$150,  indorsed  it  in  blank,  and  delivered  it  to  his  father,  with 
instructions  to  obtain  the  cash  on  it,  and  remit  in  payment  of 

2  a  debt  owed  by  plaintiff.  The  father  also  indorsed  the  check 
in  blank,  and  presented  it  to  the  defendant,  the  bank  on  which 
it  was  drawn,  where  there  were  funds  to  meet  it.  Defendant, 
being  without  notice  that  the  check  did  not  belong  to  the 
father,  insisted  on  deducting  an  indebtedness  of  the  father 
from  the  amount  of  the  check,  which  the  father  finally  con- 
sented to,  and  received  the  balance,  remitting  it  as  instructed. 
Held,  that  plaintiff  was  entitled  to  recover  the  amount  so  de- 
ducted, since  defendant  parted  with  nothing  on  the  faith  of 
the  check. 

fieview on  Appeal:  certified  qitistions.  Under  Code,  section  4110, 
providing  that  a  trial  Judge  may  certify  that  an  appeal  should 
1  be  allowed  where  the  amount  in  issue  is  less  than  $100,  where 
the  trial  Judge  certifies  questions  in  such  case  to  the  supreme 
court  it  will  not  be  limited  to  questions  so  certified,  but  may 
consider  any  error  properly  assigned. 

Assignment  of  erbobb.    Where  appellant  failed  to  raise  his  point 

3  by  assignment  of  error,  the  question  will  not  be  considered 
on  appeaL 

Appeal    from    Dickinson    District    Court, — ^Hon.    W.    B. 

QiTARTON^  Judge. 

Friday,  January  18,  1901. 

Action    for    balance    on    a    check.     The    defendants 
appeal  from  judgment  as  prayed. — Affirmed. 

V.  A.  Arnold  and  Cory  &  Everett  for  appellants. 

W.  S.  King  and  L.  E.  Francis  for  appellee. 

Ladd^  J. — The  trial  judge  is  no  longer  required,  where 
the  amount  in  controversy  does  not  exceed  $100,  to  certify 
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questions  of  law  for  our  determination,  in  order  to  confer 
jurisdiction.     The  practice  has  been  greatly  sinipli- 

1  fied  by  section  4110  of  the  Code,  and  now  all  such 
cases,    when    containing    his    certificate    that    **tha 

appeal  should  be  allowed,"  are  heard  on  assignment  of 
errors,  precisely  the  same  as  other  actions  at  law.  While 
the  certificate  in  this  case  is  not  in  the  language  of  thep 
statute,  the  evident  purpose  was  to  allow  the  appeal,  though 
under  the  misapprehension  that  the  questions  to  be  decided 
must  be  specifically  stated.  This  was  unnecessary,  and,  of 
course,  will  not  limit  this  court  to  those  mentioned  if  any 
have  been  omitted. 

II.  It  appears  that  Fred  Bridge  gave  a  check  for 
$150  on  the  defendant  firm  to  plaintiff,  and  that  the  latter, 
after  indorsing  it  in  blank,  delivered  it  to  his  father,  with 
instructions  to  collect,  and  remit  in  payment  of  a  debt  plain- 
tiJ  owed  in  Missouri.  Upon  presentation,  defendant  sug- 
gested an  existing  indebtedness  of  the  father  to  the  firm, 
and    insisted    on-  withholding    $57.72    in    payment 

2  thereof.     The  father  objected,  but  on  the  following 
day  returned,  and  accepted  the  balance  of  $92.28, 

which  he  remitted  as  directed.  The  defendant  supposed  the 
father  was  owner  of  the  check,  and  plaintiff  did  not  learn 
of  the  transaction  until  several  days  later.  Bridge  had 
funds  with  the  firm  subject  to  check,  and,  if  not  fully  paid, 
recovery  may  be  had  for  the  balance.  Thomas  t\  Bank,  91> 
Iowa,  209;  Roberts  v.  Corbin,  26  Iowa,  315.  The  appel- 
lant has  argued  the  case  on  the  theory  that  there  was  a  salo 
of  the  check.  On  the  contrarv,  the  defendant  was  merolv 
the  drawee,  whose  duty  it  was  to  pay,  and  the  father  the 
agent  of  plaintiff  to  collect;  and  the  question  to  be  decided 
is  whether,  as  against  the  owner,  the  amount  of  the  agent's 
debt  may  be  thus  withheld.  Now,  the  defendant  parted 
with  nothing,  and  will  be  in  precisely  the  same  situation 
after  paying  this  balance  as  before  the  transaction.  The 
absence  of  notice,  then,  is  wholly  immaterial.     That,  under 
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such  circumstances,  the  agent's  indebtedness  may  not  be 
applied  on  a  check  or  draft  as  against  the  claim  of  the 
principal,  is  well  settled  by  authority.  Bank  of  Metropolis 
V.  New  England  Bank,  6  How.  224  (12  L.  Ed.  409) ;  Wil- 
son V.  Smith,  3  How.  764  (11  L.  Ed.  820).  See  Carroll 
V.  Bank,  30  W.  Va.  518  (4  S.  E.  Rep.  440,  8  Am.  St.  Rep. 
101),  and  Warman  v.  Bank,  185  111.  Sup.  60  (57  K  E. 
Rep;  6,  49  L.  R.  A.  412) ;  2  Morse  Banks  3d  eji.)  591. 
III.  Whether  further  demand  before  bringing  the 
action  was  necessary  cannot  be  considered,  as  the  point  is 
not  made  in  the  assignment  of  errors,  and  the  evidence 

left  no  doubt  as  to  plaintiff's  ownership  of  the  check. 
8  Many  other  questions  are  argued  by  appellant,  but, 

as  none  save  those  mentioned  are  involved,  we  ought 
not  to  consider  them  on  this  appeal. — ^Affirmed. 


D.  W.  Anderson  v.  Jacobs  Roberts,  Lavina  Thompson 
AND  William  M.  Spackman^  Trustees  of  J. 
Edgar  Thompson  Estate,  Appellants. 

Plea  and  Charge:  bequest  fob  labob:  Implied  promise.  In  an 
action  for  labor  done  and  materials  furnished  In  the  repair 
of  a  house,  an  instruction  was  given  that,  where  one  performs 
labor  or  services  for  another  at  his  request  or  with  his  con- 
sent, without  agreement  as  to  compensation,  there  is  an  Im- 

1  plied  promise  to  pay  their  reasonable  value,  which  may  be 
recovered  from  the  persons  for  whom  they  were  rendered. 
Also  that,  if  plaintift  performed  labor  and  furnished  materials 

2  with  the  consent  and  knowledge  of  defendants,  he  could  re- 
cover their  reasonable  value.  Held,  that  such  instructions 
were  erroneous  where  the  petition  alleged  that  labor  was  done 
and  material  furnished  at  the  oral  request  of  defendant's  agent, 
since  they  submitted  a  question  not  raised  by  the  pleadings. 

Chabge  and  evidence.  The-e  being  no  evidence  that  the  material 
was  furnished  or  the  labor  performed  with  the  consent  and 
knowledge  of  defendants  or  their  agent,  aside  from  evidence 
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3  tending  to  show  that  It  was  done  at  their  instance  and  request, 
such  instructions  were  also  erroneous  as  submitting  a  ques- 
tion as  to  which  there  was  no  evidence. 

Appeal   from   Keokuk    Superior    Court, — ^Hon.    Rice    H. 

Bell,  Judge. 

Fkiday,  January  18,  1901. 

Plaintiff  states  his  cause  of  action  substantiallv  as 
follows :  That  at  the  instance  and  request  of  W.  C.  Howell, 
of  the  firm  of  H.  Scott  Howell  &  Son,  general  agents  of 

the  defendants,  he  furnished  material  and  performed 
1  labor   in   repairing   the   chimneys   of   the   building 

known  as  the  "Estes  House,"  which  material  and 
labor  were  of  the  value  of  $108.70,  no  part  of  which  has 
been  paid.  He  alleges  that  the  flues  over  the  Wescott  store 
were  repaired  by  him  at  the  request  of  W.  C.  Howell,  and 
at  that  time  the  same  was  worth  $8.50.  Defendants 
answered,  admitting  that  they  requested  plaintiff  to  repair 
one  chimney  on  the  Estes  House  over  Wescott's  store,  but 
deny  that  it  was  worth  $8.50.  They  deny  that  they  re- 
quested the  plaintiff  to  repair  any  of  the  other  chimne\'s 
on  said  building,  "or  that  the  same  was  done  with  their 
knowledge  or  consent,"  and  deny  that  it  was  worth  $108.70. 
"Defendants  allege  that,  if  the  said  plaintiff  performed  labor 
or  furnished  materials  in  repairing  any  other  chimneys  on 
said  building,  as  set  out  in  his  petitions,  he  did  same  vol- 
untarily, and  without  their  instance,  request,  or  knowledge, 
or  the  instance,  request,  or  knowledge  of  any  of  their  agents; 
and  that  the  value  of  any  such  labor  and  material  did  not 
exceed  the  sum  of  $30."  Verdict  and  judgment  were  ren- 
dered in  favor  of  the  plaintiff  for  $71.49.  Defendants 
appeal. — Reversed. 

J,  C,  Davis  and  H,  Scott  Howell  for  appellants. 

A,  J,  McCrary  for  appellee. 
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GiVEN^  C.  J. — I.  The  court  gave  an  instruction  as  fol- 
lows :  "It  is  an  implied  contract  where  one  performs  labor 
or  services  for  another  at  his  request,  or  with  his  consent, 
without  any  agreement  or  understanding  as  to  the 
2  wages  or  compensation.     In  such  cases  the  law  im- 

plies a  promise  to  pay  the  reasonable  worth  of  the 
services,  and  the  same  may  be  recovered  from  the  person  or 
persons  for  whom  such  services  w^re  rendered.  An 
expressed  contract  is  one  where  the  parties  agree  expressly 
what  sum  or  sums  shall  be  paid  as  compensation  for  ser- 
vices.'' If  the  labor  was  done  and  material  furnished  at 
the  instance  and  request  of  defendant,  as  alleged,  then  there 
was  an  express  contract  except  as  to  the  amount  to  be  paid, 
and  as  to  that  the  law  implies  an  agreement  to  pay  the 
reasonable  value.  There  may  be  an  express  contract  as  to 
the  labor  and  material  without  an  express  agreement  as  to 
the  amount  to  be  paid  therefor. 

II.  The  court  further  instructed  as  follows :  "If  you 
find  by  a  fair  preponderance  of  the  evidence  that  the  plain- 
tiff furnished  certain  material  and  performed  certain  labor 
on  other  chimneys  and  flues  than  the  one  over  Wescott's 
store,  under  a  contract,  either  expressed  or  implied,  as  de- 
fined in  these  instructions,  or  that  such  labor  was  performed 
and  material  furnished  with  the  consent  and  knowledge  of 
defendants,  your  verdict  should  be  for  the  plaintiff,  and 
you  should  allow  him  the  reasonable  value  of  the  labor  per- 
formed and  material  furnished."  There  is  no  allegation 
in  the  petition  that  the  material  was  furnished  or  labor 
done  with  the  consent  and  knowledge  of  the  defendants. 
The  cause  of  action  stated  is  "that  the  labor  performed  and 
material  furnished  was  done  at  the  oral  instance  and  re- 
quest" of  defendant's  agent.  This  court  has  many  times 
held  that  it  is  error  to  submit  to  the  jury  a  question  not 
presented  by  the  pleadings,  and  it  has  also  held  that  it  is 
error  to  submit  an  issue  as  to  which  there  is  no  evidence.. 
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See  notes  to  section  3705  of  the  Code  under  "Pertinencv 
to  Issues  and  Evidence."     There  is  no  evidence  that 
3  material  was  furnished  or  labor  performed  with  the 

consent  or  knowledge  of  the  defendants  or  their 
agent,  aside  from  the  evidence  tending  to  show  that  it  was 
at  their  instance  and  request  Appellant^s  complaints  of 
these  instructions  are  well  foTmded,  and  for  the  errors 
therein  the  judgment  is  beveesed. 
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ACCEPTANCE— See  Contbacts,  >,  •;  EsTOPPEt,  •. 

ACCOUNTING— See  Equity  Jxjb.,",";  Pbactice.  ";  Taxation,", ",",»«. 

ACCRETION— See  Waters. 

ACKNOWLEDGMEN T^-bee  Evidkncb,  'i. 

ACTIONS— See  Practice,  «. 

ACTION  FOR  DEATH— See  Intoxicating  Liquors.  <,»/,» 

ACTION  FOR  INJURIES— See  Negligence. 

ACTION  TO  REDEEM— See  Taxation,  *», ", ", ", ", ",  "^ » 

ACTION  OF  RIGHT— See  Limitation  of  Actions,  <. 

ADEQUATE  REMEDY— See  Equity  JuuisdiuTIon,  •/. 

ADOPTION. 

1.  Deed  of  Adoption  ~>  Sufficiency^-A,    deed    of   adoption    whidi 

stated  that  the  parent  fully  and  voluntarily  consented  to  the 
adoption  of  his  children  by  a  husband  and  wife  "as  their 
own  children,  the  same  as  if  unto  them  in  lawful  wedlock 
bom,"  sufficiently  complied  with  the  Code  of  1873,  section 
2308. — Bresser  v.  Saarman,  720. 

2.  Statutes— Construction — Statutes  governing  the   adoption  of 

children  are  strictly  construed. — Idem, 

3.  Curative  Act — Deed  Unlawfully  Recorded — ^Under  Code,  1873, 

section  1976,  amending  acts  Twenty-fourth  General  Assembly, 
chapter  42,  a  deed  of  adoption,  acknowledged  by  a  Justice, 
without  certificate  to  his  signature  or  authority,  and  so 
recorded,  becomes  legal. — Idem, 

4D VERSE  POSSESSIOX-See  Starb  Decisis. 

1.  Claim  of  Richt — ^Where  a  tract  of  land  was  surveyed,  staked 

and  platted  by  defendants,  in  their  private  plat  book,  as  a 
part  of  their  right  of  way  and  depot  grounds,  such  action 
did  not  constitute  a  claim  of  right. — Mead  v.  Illinois  Cent. 
R.  Co.,  291. 

2.  Highways    Injunctions — ^Where  a  land-owner  erects  a  fenoe  on 

what  he  supposes  to  be  the  correct  line  of  a  highway,  anc' 

Small  flguret  rt^fer  to  subdiyisions  of  Index.    The  others  to  page  of  report. 
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A»y,  Pos  TO  ioi^ct 

remains  in  peaceable  possession  of  the  enclosed  land  for 
thirty  years,  he  acquires  title  by  adverse  possession  to  such 
line,  as  against  the  county,  and  may  enjoin  an  interference 
with  the  fence  by  the  road  supervisor,  who  claims  that  It 
encloses  a  portion  of  the  highway. — ^Azmear  v.  Richards.  657. 

3.  Uncultivated  Lands  —  Possession — Where  defendant  never 
fenced  the  land  In  controversy,  and  the  receipts  produced  by 
him  to  show  that  he  had  paid  the  taxes  described  another 
piece  of  land,  the  fact  that  he  went  on  the  land  about  every 
other  year,  and  occasionally  sent  others  to  cut  wood  there- 
from, but  did  not  know  that  they  did  so,  was  not  sufficient 
to  constitute  title  by  adverse  possession. — Stem  t.  Foun- 
tain, 96. 

AFFIDAVIT  AND  PROOF-See  Railroads,  ». 
AFFIDAVITS — See  Taxation,  ». 

AGENCY — ^See  Commis<«ioxs,  ';  Contracts,  ";  Coeporatioks,  ': 
Fraud,  »;  Pleading,  *;  Sbttlembnt. 

1.  Check  Indorsed  to  Agent  —  Deduction  of  Agent's  Debt — ^Where 
one  indorses  a  check  In  blank  instructing  the  indorsee  to 
collect  and  remit,  the  bank  may  not  deduct  a  debt  owing  it 
by  said  indorsee,  who  indorses  in  blank,  also,  though  it  acts 
without  knowledge  that  the  check  does  not  belong  to  said 
indorsee. — Percival  v.  Strathman,  747. 

2.  Ratification   .  Where  one  who  is  informed  that  she  has  been 

Joined  as  plaintiff,  furnishes  her  own  deposition  and  allows 
suit  to  go  to  judgment,  she  is  bound  by  a  judgment  for  costs 
rendered  against  her  in  said  suit — Oxtoby  v.  Henly,  679. 

3.  Agency  to  Write  Letter— A  mother  is  not  bound  by  a  letter 

which  is  written  by  her  son  without  evidence  that  she  auth- 
orized or  knew  anything  of  its  contents.— Idem. 

4.  Agents  Liability  foe  Tobt — ^Where  defendant,  acting  for  an* 

other,  sued  out  an  attachment  against  plaintilTs  property, 
without  probable  cause  for  believing  that  the  statements  of 
of  the  grounds  for  attachment  were  true,  the  fact  of  de- 
fendant's representative  capacity  did  not  relieve  him  from 
liability  for  malicious  prosecution,  since  the  relation  of  prin- 
cipal and  agent  is  not  recognized  in  actions  of  tort. — Car> 
rahar  v.  Allen,  168. 

AGREEMENTS  OF  RECORD— See  Appeal,  ".  v 
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AIDING  AND  ABETTING— See  Cmminal  Law,  «  «•. 
AMENDMENT— See  Practice,  »,  ». 
ANIMALS— SeeRAiLBOADS,  »,*,•. 

APPEAL— See  Stare  Decisis  New  Trial,  K 

1.  Abstracts    On  directed  verdict  the  abstract  need  but  present 

the  evidence  necessary  to  pass  on  the  propriety  of  the 
direction. — Scott  v.  R'y,  54. 

2.  Time  for  Filing  —On  notice  of  appeal  served  December  24  for 

May  term,  1899,  an  abstract  filed  May  15,  1899,  is  in  tiem,  X 
Rickel  V.  R'y.  148. 

Arguments —See",",  post. 
Assignments  of  Error— JSee",",  |)0«t. 

3.  Bill  of  Exceptions  by  Shorthand   Report— See   i*.    *^,    posf-^ 

Timely  Certifying  of  Report — ^Where  an  order  of  distribu- 
tion of  a  testator's  estate  was  made  November  25,  1898,  and 
shorthand  notes,  though  filed  at  the  time  of  the  trial,  were 
not  transcribed  or  certified  until  May  8,  1899,  a  motion  to 
strike  out  the  evidence  should  be  sustained. — In  re  Tobey's 
Estate,  581. 

Certification— See  •,  •»,  •*,  posi. 
Change  of  Statute  —See  **,    post. 
Criminal  Cases  -See  ^\    poat. 
Defaults    See  \  poat. 
Directed  Verdict —See  ^  ante;  «  poat. 

<.  District  Court  —  Appeal  to — Jurisdiction — Default  Judgment-^ 
A  failure  to  give  notice  of  appeal  required  by  section  4660, 
though  perhaps  rendering  irregular  a  Judgment  by  default 
entered  in  the  district  court  on  appeal  from  a  Justice  of  the 
peace,  does  not  constitute  a  Jurisdictional  defect  in  the  Judg- 
ment of  the  district  court,  and  such  a  Judgment,  therefore 
will  not  be  set  aside  in  equity. — ^Durand  v.  Northwestern 
Sav.  Co.,  296. 

6.  Fictitious  Counterclaim — A  district  court  is  not  bound  to 
take  Jurisdiotion  of  a  case  appealed  from  Justice's  court, 
where  it  clearly  appears  that  a  counterclaim  pleaded  below 
was  fictitious. — Chicago  A  N.  W.  RT.  Co.  v.  Weaver,  101. 

6.  Amount  Claimed — ^Where  a  Justice  of  the  peace  had  no  Juris- 
diction of  a  cause  because  the  amount  claimed  exceeded  the 
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lurlsdiction  given  to  justices  by  the  statute,  the  district 
court  could  not  acquire  Jurisdiction  by  appeaL— Wedgewood 
4b  Co.  V.  Parr,  514. 

'  .7  Review  By— Appeal  and  Writ  of  ^rror— Sufficiency  of  evldenee 
to  warrant  a  Judgment  by  a  Justice  of  the  peace  cannot  be 
reviewed  on  writ  of  error  in  the  district  court,  as  the  only 
remedy  is  by  appeaL — ^Anthes  v.  Booser,  511. 

Exceptions— See  »,  »,  post. 
Harmless  Error— See  ",  ••,  *»,  post. 
Issues  Below —See  **,  post. 
Jurisdiction  —See  *,  •,  •,  ante;  »«,  :)0«t. 
New  Trial  —See  »,  »  post. 

8.  Notice— See  *,  ante — Signature  To — A     notice      of   appeal 

signed  by  counsel,  with  the  words,  "Attorneys  for  the  C^  R. 
I.  &  P.  Ry.  Co./'  was  not  objectionable,  for  using  the  initials 
of  the  company,  where  the  full  name  was  expressed  in  the 
title  of  the  case  and  in  the  body  of  the  notice. — ^Rickel  v. 
C,  R.  I.  &  P.  Ry,  Co..  148. 

9.  Bt  Co-parties — ^The  supreme  court  will  not  entertain  an  appeal 

by  a  part  only  of  the  plaintiffs  or  defendants  in  a  suit  for 
partition,  when  notice  has  not  been  served  on  co-parties  and 
where  the  questions  involved  will  affect  the  rights  or  inter> 
ests  or  parties  not  before  it — Lippold  v.  Lippold,  134. 

Objections— See «»,  ",  to  ",  post. 
.}pening  and  Closing— See '^  post. 
Opinion— See  P,  post. 
Remedy  at  Law  —See  ^,   post. 

10.  Reversal  and  Remand  —  Construction  of  Opinion — ^Where  the 

court,  on  a  former  appeal  said,  "We  may,  for  the  present 
purpose,  admit  that  the  facts  alleged  by  defendant  in  excuse 
for  his  non-appearance  constituted  an  unavoidable  casualty 
and  misfortune,"  but  reversed  the  case  solely  for  failure  to 
set  up  a  valid  defense,  the  question  of  the  sufficiency  of  the 
showing  for  a  new  trial,  on  the  ground  of  unavoidable 
casualty,  was  not  passed  on  or  foreclosed  so  as  to  preclude 
an  inquiry  thereon  in  the  trial  court  after  remand. — ^Bank 
of  Stratton  v.  Dixon.  621. 

11.  Review  on  Appeal  — -Abstracts — In  an  election  contest  a  re- 

cital   in    the    abstract,    that    it    was    agreed    that    the 
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only  issues  of  fact  were  as  to  the  proper  counting  of  the 
ballots  to  which  objections  were  made,  will  be  observed  on 
appeal,  though  incumbent  claims  that  such  an  agreement 
was  not  shown  in  the*  official  reporter's  transcript,  where 
from  the  recitals  in  the  record  it  is  apparent  that  such  an 
agreement  was  made. — Morrison  v.  Pepperman,  471. 

12.  Abstbacts — Trial  de  novo — ^Will  not  be  granted  on  an  ab- 
stract which  fails  to  state  that  it  contains  all  the  eyidence 
but  is  not  denied  or  corrected  by  another  abstract,  and  so 
when  the  abstract  does  not  state  that  the  evidence  was  cer- 
tified and  made  of  record;  and  so  where  the  denial  is  simply 
that  th  abstract  does  not  contain  all  of  certain  testimony, 
since  appellant  needs  but  to  set  out  what  de  deems  material. 
— ^Kirchman  v.  Standard  CJoal  Co.,  668. 

13.  Same — ^E^vidence  supporting  objections  filed  in  probate  against 

a  guardian's  report  by  a  ward,  and  not  relating  to  the  issue 
i  involved  in  an  equitable  suit  to   set  aside  a  settlement, 

brought  by  another  ward,  need  not  be  included  in  the 
abstract  for  the  purpose  of  a  trial  de  novo, — ^Van  Rees  v. 
Witzenburg,  30. 

14.  Abguments — CBIMINAL  CASE — Confined  to  Argument — On  appeal 

in  a  criminal  case  the  supreme  court  will  give  attention 
only  to  the  matters  presented  in  argument  by  accused's 
counsel. — State  v.  Schwab,  666. 

15.  Necessity  for — ^Without  argument  by  appellant,  the  supreme 

court  will  not  consider  questions  raised  on  an  assignment 
of  error  in  a  law  action,  as  the  mere  statement  of  a  point 
does  not  entitle  it  to  be  considered. — City  of  Ottumwa  y, 
Hodge,  430. 

16.  Service — Where  appellant  from  a  Judgment  at  law  fails  to 

serve  copies  of  his  argument  until  within  two  weeks  of  the 
time  when  the  appeal  was  set  for  hearing,  and  appellee 
asks  that  the  appeal  be  submitted  on  the  papers  on  file 
when  the  default  occurred,  the  Judgment  below  must  bo 
affirmed. — Harrington  v.  Hubinger,  90. 

17.  Assignment  of  Ebrobs — ^Where  an  action  was  tried,  without 

objection,  as  in  equity,  the  failure  to  assign  errors  oon- 
stituted  no  ground  for  dismissing  the  appeal.  It  being  triable 
de  novo. — Clearfield  Bank  v.  Olin.  476. 

18.  £fame— Where  appellant  failed  to  raise  his  point  by  assign- 

ment of  error,  the  question  will  not  be  considered  on 
appeal. — ^Percival  v.  Stratham,  747. 
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19.  Buxs  OF  Exception — Statements  in  Motion — ^Where  the  bill 
of  exception  contains  no  reference  to  a  refusal  of  the  court 
to  have  the  examination  of  a  Juror  on  his  voir  dire  taken 
down  by  the  official  stenographer  it  cannot  be  assumed  on 
appeal  that  a  statement  to  that  effect,  found  in  the  motion 
for  a  new  trial,  is  correct — State  v.  Hunt,  509. 

20.-  Sufficient  Presentation  of  Record — ^Where  an  action  presented 
an  equitable  issue  as  well  as  one  at  law,  and  was  tried  as 
in  equity  without  objection,  and  appellant's  abstract  showed 
that  it  was  an  abstract  of  record,  a  motion  to  strike  appel- 
lant's evidence  from  the  abstract  because  it  was  not  made 
a  part  of  the  record  by  a  bill  of  exceptions  or  otherwise 
must  be  denied. — Clearfield  Bank  v.  Olin,  476. 

21.  Certification — Timely  Certification  of  Case — Under  Code  1897, 

a  case  certified  by  the  trial  court  to  the  supreme  court  for 
review  is  in  time  when  it  is  certified  during  the  trial  term. 
^Pollock  V.  Milbum,  528. 

22.  Oeriifled  Queationa — Under  existing  statutes,  this  court  Is  not 

limited  to  a  review  of  questions  certified  but  may  oonsider 
any  error  properly  assigned. — Percival  v.  Stratham,  '477. 

23.  Change  of  Statutes — Effect  on  Review — ^Laws  Twenty-eighth 

General  Assembly,  chapter  36,  amending  Code,  section  1119, 
'  relating  to  the  marking  of  ballots,  cannot  be  applied  on 
review  of  an  election  contest,  where  Judgment  was  rendered 
In  the  district  court  and  appeal  taken  before  it  took  effect 
— Morrison  v.  Pepperman.  471. 

24.  Conflict  in  Testimony — Will    not   be    reviewed. — ^Kocher   v. 

Palmetier,  84;  Evans  v.  Hughes,  711.  Rule  applied  to 
alleged  misconduct  of  Juror. — state  v.  Hunt  509.  To  the 
nature  of  an  alleged  employment — Sample  v.  Rand,  616. 
To  the  number  of  hogs  on  a  farm. — Chapman  v.  Welny.  702. 
To  evidence  in  proceeding  to  vacate  Judgment — Sitzer  v. 
Fenzloff,  491. 

25.  Directed  Verdict — Where  the   trial   court   directed   a  verdict 

for  defendant  this  court  reviews  only  whether  the  plain- 
tiff's evidence,  if  submitted  to  the  Jury,  would  warrant  a 
verdict  in  his  favor. — Scott  v.  St  L.  K.  &  N.  W.  Ry.  Co..  64. 

26.  Findings  Below — ^Not  recieved   if  they  have  any  support^ 

Casteel  v.  Flint,  92. — Costello  v.  Costello,  578.  Applied  to 
whether  a  letter  reached  an  address. — Bank  v.  Dixon.  621. 
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27.  HABHLB88  Brbob— Where  a  verdict  was  manifestly  in  defend* 

ant's  favor  as  to  the  Issue  of  fraud,  their  objection  to  an 
Instruction  thereon  will  not  be  considered  on  appeal. — 
Stortenbaker  v.  Pullman  A  Plumer,  569. 

28.  Instructions — Curing  Error  hy — ^Error  In  admitting  evidence 

tending  to  vary  the  terms  of  a  written  contract  was  cured 
by  an  instruction  taking  such  evidence  from  the  consider- 
ation of  the  Jury. — Aultman,  M.  &  Ck).,  v.  Roeman  Bros.,  651. 

29.  Exceptions — ^An  error  In  an  Instruction,  duly  excepted  to,  will 

authorize  review  of  that  error  on  appeal,  though  another 
instruction  Involving  the  same  error  was  not  excepted  to.^ 
Welch  V.  Urbany,  531. 

80.  Failure  to  Except  to  Charge — ^Where  no  exceptions  were  taken 
to  Instruotlons  when  given  or  In  the  motion  for  a  new 
trial,  assignment  of  error  as  to  them  will  not  be  con« 
sidered. — Delmonica  Hotel  Ck).  v.  Smith,  659. 

31.  Refusal    of    Instructions — Waiver — ^Where    an    appellant    ex- 

cepted to  Instructions  given,  but  was  content  to  subsequently 
accept  them  as  law,  he  could  not,  on  appeal,  claim  error  for 
the  court's  refusal  to  give  Instructions  asked  by  him  In 
conflict  therewith. — Delmonica  Hotel  Co.  v.  Smith,  659. 

32.  Issue  Joined  Below — In  an  election   contest  the   incumbent 

cannot  defeat  a  canvass  of  the  vote,  on  appeal,  on  the 
ground  that  contestant' failed  to  prove  on  the  trial  that  he 
was  eligible  to  the  office,  where  contestant's  statement  that 
he  was  qualified  to  hold  the  office  was  not  disputed  on  the 
trial. — Morrison  v.  Pepperman,  471. 

33.  Objection  Not  Made  Below,  Not  Reviewed — Rule  applied  to 

defect  of  parties. — Stone  Co.  v.  Crlssman,  122.  To  action 
tried  as  in  equity. — Bank  v.  Olin,  476.  To  an  estoppel  as  to 
which  no  evidence  was  adduced  below. — Kocher  v.  Palme- 
tier,  84.  To  the  form  of  an  application  to  set  aside  default. 
— Sitzer  v.  Fenzloff,  491.  That  an  assessment  ordinance  is 
Invalid. — ^Ry.  v.  City,  300.  Where  an  answer  of  a  witness, 
after  objection  to  the  question  was  sustained,  was  not  moved 
to  be  stricken  out. — Howe  v.  Richards,  220.  That  a  note 
was  not  due,  which  was  not  raised  below  by  sufficient  denial. 
— ^Robinson  v.  Larson.  173. 

84.    Nor  that  pleadings  are  defective. — Osborne  v.  Metoalf,  540.  That 
petition   does  not  state  a  cause   of   action. — Stone   Co.  v. 
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CrlBsman,  122.  To  sufficiency  of  description  of  property  li 
pleading. — Kocher  v.  Palmetier,  84.  Testimony  not  objected 
to. — ^Howe  V.  Richards.  220.  That  exhibits  were  withdravB. 
— ^Aultman  v.  Roemer,  657. 

35.    Nor  that  stockholder  did  not  seek  relief  of  corporatlcm  before 
suing  for  misappropriation   by   its   officers. — Schoenlng  t. 
Schwenk,  733.    Such  objections  should  be  made  by  demurrer 
or  answer. — Idem. 

86.  That  Relief  is  not  Within  Power  of  Court  to   Grant— May 

be  first  urged  on  appeal,  and  this  applies  where  a  city, 
sought  to  be  enjoined  from  maintaining  an  open  sewer,  and 
which  did  not  move  a  transfer  below,  urges  that  the  action 
should  have  been  at  law. — Cooper  v.  City,  367. 

87.  Open  and  Close — Right  to — The  grant  of  the  right  to  op«i 

and  close  is  not  reviewable  on  appeal,  unless  it  appears 
that  an  injustice  was  committed  thereby. — Oxtoby  v.  Henly, 
697. 

88.  New  Trial — Granting — ^The  Supreme  Court  will  not  set  aside 

an  order  of  the  trial  court  granting  a  new  trial  unless  ft 
clearly  appears  that  the  discretion  vested  in  the  trial  court 
in  such  matters  has  been  abused. — Mackintosh  v.  Locke,  252. 

89.  Refusal  to  Grant — Defendant,  against  whom  a  default  Judg- 

ment had  been  obtained,  claimed  a  new  trial  under  Code 
1873,  section  3154,  subdivision  7,  providing  that  a  new  trial 
may  be  granted  for  unavoidable  casualty  preventing  a  party 
from  defending.  His  testimony  tended  to  show  that  the 
notice  of  suit  left  at  his  home  with  his  wife  had  been  regu- 
larly mailed  to  him,  but  that  he  had  never  received  it  Held, 
that  the  trial  court's  action  in  refusing  to  grant  a  new  trial 
would  not  be  disturbed,  in  the  absence  of  an  abuse  of  dis- 
cretion.— Bank  of  Stratton  v.  Dixon,  62. 

40.  Rulings  Reserved — Where  rulings  on  objections  to  evidence 

are  reserved  by  the  trial  court,  and  never  made,  the  eTl- 
dence  will,  on  appeal,  be  treated  as  in  the  case. — ^Finnegan 
V.  City  of  Sioux  City.  232. 

41.  Harmless  Error — ^Assuming,  under  such  circumstances,  that 

defendant's  objections  to  evidence  were  overruled,  no 
prejudicial  error  is  found;  therefore,  the  failure  to  rule  on 
such  objections  is  harmless  error,  though  defendant  had 
an  abstract  right  to  have  his  objections  passed  upon.— 
Finnegan  v.  City  of  Sioux  City,  232. 
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Rulings  Reserved— See  *»,«,  ante. 
Statutes— See  »  ante. 

42.  Supersedeas  Bond  --Bond  hy  Appellee — Defendant  having  ap- 
pealed from  a  Judgment  for  plaintiff  without  giving  a 
supersedeas  bond,  is  not  entitled,  on  petition  alleging  his 
inability  to  file  such  bond,  to  have  plaintiffs  give  bonds  to 
refund  in  case  of  reversal,  the  Judgment  otherwise  to  be 
stayed.— Watson  v.  Niles,  655. 

Trial  de  novo -See  ",«  «  «  a«/^, 
Waiver— See  *>,  ante. 
Writ  of  Error  —See  \  ante. 
APPLICATION— Set  Mortgaobs,  •. 

ARBITRATKON. 

•.   •  •  •     *• 

1.  When  Revocable — Statute  and  Contract — Code,   section  4390, 

does  not  forbid  the  revocation  of  an  agreement  to  arbitrate 
which  did  not  stipulate  for  Judgment — Harrison  v.  Hartford 
Fire  Ins.  Co.,  77. 

2.  Waiver  of  Revocation — ^Where  plaintiff  revoked  an  agreement 

to  arbitrate  his  loss  under  an  insurance  policy  by  institut- 
ing an  action  on  the  policy,  the  revocation  was  not  waived 
by  a  subsequent  attempt  by  the  parties  to  proceed  under 
the  agreement  for  appraisement,  but  no  estimating  the  loss 
or  accomplishing  anything  by  the  attempt — Idem. 

ARGUMENTS—See  Practicb,  >•. 
ARREST  OP  JUDGMBNT—See  Plbadino,  >. 
ASSIGNEE  OF  MORTGAGE— See  Rbceiykbs. 
ASSIGNMENT— See  Practicb,  *. 

ASSUMING  RISK  OF  EMPLOYMENT— See  Master  and  Sbryant, 
ATTACHMENTS— See  Eq.  Jur.,  >,*,  •;  Jurisdiction,  >;  Principal, 
and  Aqbnt. 

ATTORNEY  AND  CLIENT-See  Estates,  •;  Mortoagks.  •. 

1.  Authority    to    Consent   to    Judgment  —  Where   an    assistant 

counsel  under  a  general  emplojrment,  without  the  knowledge 
of  his  client  or  of  the  principal  attorney,  consented  to  the 
entry  of  Judgment  against  his  client  as  part  of  a  compro- 
mise of  a  pending  suit,  such  judgment  was  void — Kilmer  y. 
Gallaher.  583. 

2.  Disbarment  Proceedings  •  Appointino  More  Than  One  Attob- 

NET  to  prosecute — That  the  court  appointed  three  attorneys 
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to  take  charge  of  such  proceedings,  and  to  draw  and  file  the 
proper  accusation,  instead  of  one,  was  immaterial. — State  t. 
Howard,  256. 

3.  Crime  -  Ck)NvicTioN  bt  Juby  Not  Essential — ^An  attorney  maj 

be  disbarred  for  entering  a  conspiracy  to  defraud  a  client, 
though  he  has  not  been  convicted  of  a  crime  or  misdemeanor 
in  relation  thereto  by  verdict  of  a  Jury. — Idem, 

4.  Evidence  to  Sustain  Disbabment — The  defendant  in  disbar- 

ment prooeedings  had  assisted  A.,  who  was  also  an  attorney, 

in  the  defense  of  a  divorce  case,  and  knew  that  the  latter 

had  received  |3,997.50  from  the  client  in  order  to  prevent 

the  plaintiff  in  divorce,  from  obtaining  alimony.    The  client 

.  testified  on  the  trial  of  the  divorce  case  that  he  had  lost 
the  money.  After  the  trial,  A.  refused  to  pay  the  client 
anything,  except  |40  to  enable  him  to  leave  town,  and  inti- 
mated that  he  might  be  prosecuted  for  perjury.  Defendant 
then  approached  the  client  and  obtained  a  contract  to  col- 
lect the  money  from  A.;  and  together  they  returned  to  the 
office  of  the  latter  and  induced  a  settlement  for  |250,  and 
the  olient  gave  a  receipt  in  full.  On  the  same  day  A.  gave 
defendant  a  check  for  |250,  which  the  latter  swore  was  for 
services  not  connected  with  such  case,  but  on  the  same  day 
he  delivered  an  affidavit  to  A.,  to  the  effect  that  the  settle- 
ment with  the  client  was  freely  and  voluntarily  made.    He 

'  also  gave  a  written  statement  to  A.  that  nothing  unusual 
had  taken  place  at  the  settlement,  but  on  the  trial  he  testi- 
fied that  A.  threatened  the  client  with  prosecution  for  per> 
Jury,  and  that  the  defendant  advised  him  that  he  had  better 
lose  the  money  than  to  go  to  the  penitentiary.  Held,  sufll- 
cient  to  sustain  a  Judgment  of  disbarment — Idem. 

5.  Finding  of  Guilt — Sufficiency  in  Form — The  final  order  of  the 

court  that  the  application  of  plaintiff  shall  be  granted  is  a 
sufficient  finding  of  the  guilt  of  the  accused. — Idem. 

6.  Obdeb  to  Defendant  to  Appeab — Validitu — Code,  section  326, 

provides  that  if  the  court  deems  the  accusation  for  the  dis- 
barment of  an  attorney  sufficient,  it  may  make  an  order 
requiring  the  accused  to  appear.  Held,  that  a  Judgment  of 
disbarment  will  not  be  reversed  for  a  failure  to  pass  on  the 
accusation  before  the  order  was  made. — Idem. 

7.  Pleading — Striking  Out  Amendment — It  is  not  error  for  the 

court  to  strike  out  an  amendment  to  the  accusation  during 
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the  trial  of  disbarment  proceeamgs,  when  such  amendment 
is  only  an  allegation  of  evidential  facts  which  might  be 
proven  under  the  original  accusation. — Idem, 

8.  Fees — Contract  for  Compensation  Construed — ^Where  defend- 

ant employed  plaintiffs  to  bring  suit  for  the  death  of  defend- 
ant's intestate,  agreeing  to  pay  them  one-half  the  amount 
recovered,  "either  by  suit  or  settlement/'  not  less  than  half 
of  amount  received  through  settlement  and  more  than  sucn 
half  if  the  services  rendered  are  worth  more,  and,  after 
recovering  a  judgment  for  |3,500,  defendant  settled  with 
the  company  for  |1,750,  it  was  error,  in  action  on  the  con- 
tract, to  instruct  that  plaintiffs  were  entitled  to  |1,750. 
Nothing  appearing  to  show  that  their  services  were  reason- 
ably worth  more  than  half  the  sum  gotten  in  settlement. — 
— Rickel  V.  C,  R.  I.  &  P.  Ry.  Co..  148. 

9.  Contract  not  Champertous — A  contract  by  an  administrator 

with  plaintiffs,  a  firm  of  attorneys,  by  whioh  they  were  to 
bring  suit  against  defendant  for  the  death  of  intestate,  and* 
receive  a  contingent  fee  of  onehalf  the  amount  recovered, 
was  not  champertous. — Idem. 

10.  Same — ^Nor  a  contract  by  attorneys  agreeding  to  prosecute 

an  action  against  a  railroad  company,  by  which  they  were 
to  have  one-half  of  the  amount  recovered,  and  by  which, 
also,  plaintiff  was  to  pay  them  the  money  advanced  in  the 
cause,  together  with  their  personal  expenses  relating 
thereto.— Wallace  v.  C.  M.  &  St  P.  Ry.  Co.,  565. 

11.  Foreclosure  op  Mortgage — Foreclosure  of  Collateral — The  fact 

that  attorney's  fees  were  recovered  in  a  suit  in  another  state 
*  to  foreclose  a  mortgage  is  no  bar  to  their  recovery  in  a 
subsequent  suit  to  foreclose  a  mortgage  held  as  collateral 
security  for  the  same  Indebtedness,  which  provides  for  such 
fees. — Smith  v.  Moore«  60. 

12.  Lien— Settlement  By  Client  Pending  Appeal  From  Judgment 

Against  Him — On  the  first  trial  of  a  cause  against  a  rail- 
road company  a  judgment  for  plaintiff  was  obtained,  on 
which  her  attorneys  filed  liens.  The  Judgment  was  there- 
after reversed,  and  a  retrial  resulted  in  a  Judgment  for  the 
company.  Pending  an  appeal  therefrom,  a  settlement  was 
effected  between  the  parties  under  an  order  of  court,  the 
amount  agreed  upon  paid  to  plaintiff,  and  the  action  and 
appeal  dismissed.    Held,  that  a  lien  in  favor  of  plaintiff's 
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attorneys  based  on  a  contract  for  an  enlarged  compensa- 
tion,  made  after  the  procurement  of  the  first  Judgment, 
should  have  been  satisfied,  and  that  they  were  entitled  to 
protection  against  the  company. — Wallace  v.  C.  M.  Jk  St 
P.  Ry.  Co..  565. 

AUTHENTICATED  COPY— See  Contempts.  '. 

AUTHORirr— See  Cities  and  Towns,  •, ';  Corporations,  '.  »,  •,  *, » 

BAIL. 

1.  Cash  Furnished  by  Third  Person  —  For  bail  becomes  the  prop- 
erty of  defendant  in  such  sense  that  it  may  be  applied  in 
payment  of  defendants'  fine  and  the  surplus  refunded  to 
defendant — State  v.  Owens.  403. 

2.  Recognizance  Bond— Discharge  of  Surety — ^Where  an  accused 
who  has  given  a  recognizance  to  appear  and  answer  an 
indictment  and  abide  the  court's  Judgment,  after  sentence 
is  pronounced  on  him,  is  Immediately  taken  into  the  sherilfs 
custody,  and  subsequently  is  permitted  to  depart,  with  the 
court's  leave,  to  obtain  money  to  pay  his  fine,  the  surety  is 
discharged  from  liability  on  the  recognizance. — State  t. 
Zimmerman,  5. 

Banks— See  Taxation,  *. 

BA8TABDT. 

ExhibitionofChiid  as  Evidence  — On  a  prosecution  for  bastardy, 
it  was  error  to  permit  the  exhibition  to  the  Jury  of  a  child, 
under  2  years  of  age,  for  the  purpose  of  showing  its  re- 
semblance to  defendant — State  v.  Harvey,  416. 

BILL  OF  EXCEP TIONS-See  Appeal,  \  \  »•,  «>. 
BONDS— See  Bail,,  «;  Intoxicating  Liquors,  K 
BOUNDAHIES-See  Practice,  »  ". 

BRIDGES. 

What  is  Pabt  op  Bridge — When  Jury  Question — ^Wbere  the 
approach  of  a  county  bridge  had  been  washed  out  and  the 
road  supervisor  had  erected  an  approach  over  the  washed 
out  portion,  of  stringers  and  planking,  which  was  not  pro- 
vided with  any  side  rail,  as  provided  for  the  bridge,  the 
question  whether  the  approach  was  a  part  of  the  bridge  is 
a  question  for  the  Jury. — Eginoire  v.  Union  County,  558. 
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BURDEN  OF  PROOF— See  Insubanck.  ";  Mobtqagbs,  •. 

CAN  V ASS— See  Intoxxoating  Liquobs.  •,  •;  Mandamus,  ';  *;  Prat- 

lOB,  •. 

CERTIFICATE  OF  DEPOSIT— See  Limitations  of  Actions,  \  % ». 

CHALLENGE— See  Criminal  Law.  •*.  » 

CHAMPERTY— See  Attobnbt  and  Clibnt,  •,  ». 

CHANGE  OF  TITLE-See  Titlb,  >. 

CHARACTER— See  Criminal  Law.  •. 

CHARGE  AND  PLEA— See  Instbuotions,  \  •. 

CHARGE  AND  PROOF— Contracts,  >». 

CITIES  AND  TOWNS -See  Damages,  *;  Equity  Jub  . »;  Home- 
strads,  *;  Limitations  of  Actions,  •;  Marshal;  Taxation, 

4    T     • 

»     >     • 

1.  Contributory  Negligence— A  person  has  a  right  to  go  on  the 

driveway  of  a  street  for  the  purpose  of  placing  an  article 
in  a  conveyance  standing  on  such  driveway,  and  his  so' 
doing  is  not  in  itself  negligence  contributing  to  an  injury 
received  from  a  defect  in  the  driveway. — ^Finnegan  v.  City 
of  Sioux  City,  232. 

2.  Same — Evidence — Plaintiff  entered  on  the  driveway  of  a  street 

to  place  a  Jar  of  butter  in  a  buggy  standing  thereon.  It  was 
between  7  and  8  o'clock  on  a  November  evening,  and  there 
were  lights  in  adjacent  stores,  and  a  street  lamp  burning 
nearby.  The  hole  in  the  driveway,  into  which  plaintifC 
stepped,  and  by  which  he  was  injured,  was  filled  with  slush 
caused  by  melting  snow;  and  plaintiff  was  ignorant  of  the 
defect,  though  he  knew  that  the  street  paving  was  rough. 
Held,  that  a  finding  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  was  sustained  by  the  evidence. — Idem, 

3.  Defective   8ldewail<  — ^of ice   of    Injury — ^Where    an    original 

notice  and  petition  are  served  and  filed  in  time  and,  together 
state  time,  place  and  circumstances  of  an  injury  on  side- 
walk, the  suit  being  dismissed,  a  subsequent  one  may  be 
maintained  after  the  time  for  giving  statutory  notice  of 
injury  has  lapsed,  such  notice  and  petition  being,  without 
more,  a  sufficient  notice. — Pardey  v.  City,  68. 

4.  Enforcement  of  Poiice  Reguiations  by  Municipality  —  lAahility 

for  Acts  of  Officer — ^A  person  arrested  without  cause  by  an 
officer  of  a  municipal  corporation,  and  confined  in  the 
lockup  over  night,  without  food  or  water,  or  protection 
from  the  cold,  cannot  recover  from   the  corporation   for 
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Injuries  to  his  health,  caused  by  the  negligence  of  the 
authorities  in  not  keeping  the  lockup  in  proper  condition. — 
Lahner  v.  Inc.  Town  of  Williams,  428. 

5.  Negligence— J&i;idence — that  a  hole  in  a  driveway  of  a  street 

near  the  sidewalk  was  three  feet  long,  four  to  six  inches 
wide,  and  eight  inches  deep;  that  it  had  existed  three 
months  prior  to  an  injury  thet'efrom,  with  notice  thereof  to 
defendant  city;  and  that  it  rendered  the  street  dangerous 
for  driving,  will  sustain  a  finding  of  negligence  on  the  part 
of  a  city.— Finnegan  v.  City  of  Sioux  City,  232. 

6.  Sewers  -  Authority  to  Construct — Ordinance  or  Resolution — 

No  ordinance  or  resolution  was  necessary  to  authorize  a 
city  to  construct  a  temporary  open  sewer  for  surface  drain- 
age.— Cooper  V.  City  of  Cedar  Rapids.  367. 

7.  Ratification — Where    a    temporary    open    sewer    for    surface 

drainage  is  constructed  by  a  city  without  the  passage  of  an 
authorizing  resolution,  acceptance  of  the  work  by  the  city 
supplies  the  want  of  previous  authority. — Idem, 

CITY  MABSUALL-See  SuPBitiOR  Coubt. 
CIVIL  DEATH— See  Insuranck,  •. 
CLAIMS— See  Equity  Jurisdiotiok,  •. 
COLLATERALS— See  Attorney  and  Clibnt,  » 

COMMISSION  8-See  Practioe,  ". 

1.  Compensation  of  Agent— An  instruction,  that  if  the  Jury  found 

that  deceased's  brother  employed  plaintiff  to  sell  the  prop- 
erty, without  naming  the  purchaser  as  a  probable  purchaser, 
and  plaintiff  went  to  him,  and  got  a  certain  offer,  which 
was  submitted  to  the  brother,  and  afterwards  the  property 
was  conveyed  to  said  purchaser  at  a  price  exceeding  the 
offer,  plaintiff  oould  recover  the  customary  compentation, 
was  proper. — Sample  v.  Rand.  616. 

2.  Instructions— Confuct  in  Testimony — There  being  a  dispute 

in  the  evidence  as  to  whether  or  not  the  price  for  the  prop- 
erty was  definitely  fixed  at  the  time  of  plalntlfTs  employ- 
ment, it  was  not  error  to  refuse  an  instruction  that  assumed 
that  the  prfce  was  fixed. — Idem, 

3.  On   Testimony  in  Conflict — ^Where,   in  an   action   to  recover 

commissions  for  finding  a  purchaser  for  property,  there  was 
no  confiict  in  the  evidence  as  to  the  usual  commission  for 
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finding  purchasers,  which  was  as  stated  by  the  court  and 
the  case  was  tried  on  the  theory  that  plaintiff  was  entitled 
to  full  compensation  for  finding  a  purchaser  or  nothing, 
there  was  no  error  in  Instructing  that  plaintiff.  If  entitled  to 
recover,  was  entitled  to  the  customary  charges  for  such  ser^ 
vices  of  5  per  cent,  on  the  first  thousand  dollars,  and  2% 
per  cent  on  the  balance  of  the  purchase  price. — Sample  v. 
Rand,  616. 

CONCLUSIONS— See  Evidence,  •;  Railroads,  ». 
CONDEMNATION, 

Damages — Payment  to  Sheriff — Duty  to  Retain  for  Land 
Ovmer — ^A  sheriff  with  who  mthe  amount  awarded  as  dam- 
ages in  condemnation  proceedings  for  right  of  way  is  depos* 
ited  by  the  railroad,  is  bound  to  retain  it  for  the  land** 
owner. — Bannister  v.  Mclntire,  600. 

CONSENT— See  Intoxicating  Liquobs,  •,  •. 
CONSIDERATION— See  Mortgagb,  •. 
CONSOLIDATION— See  EQurrr  Jurisdiction,  »  »•. 
CONSPIRACY— See  Criminal  Law,  «. 
CONSTABLES— See  Superior  Courts;  Taxations,  »•. 

CONSTITUTIONAL  lAW-See  Criminal  Law,  \  \  •;  Juris- 
diction,  >. 

1.  Curative  Statutes— The  ourative  act  of  March  29,  1900,  adopted 

by  the  Twenty-eighth  General  Aseembly,  legalizing  a  special 
election  held  in  Polk  county  on  a  proposition  submitted  for 
the  purpose  of  authorizing  the  board  of  supervisors  to  pur- 
chase  a  court  house  at  a  cost  not  to  exceed  |100,000,  and 
to  legalize  the  authority  of  said  board  to  purchase  real 
estate  for  said  purpose  at  a  cost  not  to  exceed  said  sum, 
and  to  levy  a  tax  to  pay  the  indebtedness  created  by  such 
purchase,  confers  no  power  on  the  county  which  it  did  not 
then  hold  in  common  with  all  the  counties  of  the  state,  but 
merely  cures  defects  In  the  form  of  the  procedure,  and  hence 
is  not  yiolative  of  Constitution,  Article  1,  section  6,  and 
id,  article  3,  section  30,  requiring  laws  to  be  uniform,  and 
prohibiting  local  or  special  legislation. — ^Witter  y.  Board  of 
Supervisor!^  380. 

2.  Ordinances— Dubuque  City  Ordinances,  section  12,  prohibiting 

the  keeping  of  unlicensed  pool  or  billiard  tables,  and  pro- 
viding a  penalty  of  |6  for  each  game  played  on  an  unlicensed* 
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table,  is  invalid,  as  the  offense  thus  provided  for  being  a 
continuing  one,  the  penalty  may  be  larger  than  that  author- 
ized by  the  statute.— State  v.  Babcock.  250. 

3.  Police  Power— Nuisances — Code  1897,  section  2548,  declaring 

a  dam  without  a  fish  way  a  nuisance,  is  not  violative  of 
Constitution,  Article  1,  section  18,  prohibiting  the  taking 
of  private  property  for  public  use  without  Just  compensa- 
tion.— State  V.  Meek,  338. 

4.  Same — ^The  state  has  the  right  to  prevent  obstructions  to  the 

passage  of  fish  in  navigable  streams. — Idem. 

6.  Special  Privileges  and  Immunities  —  Physicians  — Code,  sec- 
tion 2579,  requiring  that  examination  before  the  state  board 
of  medical  examiners,  a  certificate  of  graduation  from  a 
medical  school,  or  a  showing  that  the  physician  has  been 
in  practice  in  the  state  for  five  consecutive  years,  three  of 
which  shall  have  been  in  one  locality,  shall  be  required,  to 
show  qualification  for  the  practice  of  medicine,  is  not 
repugnant  to  Constitution,  Article  1,  section  6,  providing 
the  general  assembly  shall  not  grant  to  any  citizen  or  class 
of  citizens  privileges  or  Immunities  which,  on  the  same 
terms,  shall  not  equally  belong  to  all  citizens. — State  T. 
Bair,  466. 

CONTEMPTS-See  Judgments,  \ 

1,  Evidence —Violation  of  Injunction — Record  as  Evidence — ^In 

proceedings  to  punish  defendants  for  violation  of  an  injunc- 
tion against  a  liquor  nuisance,  admission  of  an  unauthenti- 
cated  copy  of  the  Judgment  record  in  evidence,  to  establish 
the  injunction,  was  error,  since  the  only  proof  of  an  exist- 
ing  record  is  the  record  itself,  or  an  authenticated  copy 
thereof. — ^McGlasson  v.  Scott.  289. 

2,  Information  for— Sufficiency — An  information  setting  out  the 

issue  of  the  injunction,  defendant's  knowledge  thereof,  and 
that  sundry  times,  since,  defendants  had  sold  and  kept  for 
sale  intoxicating  liquors,  is  sufficient,  without  naming  the 
building  where  the  sales  were  said  to  have  been  made,  or 
the  names  of  the  purchasers. — Idem, 

3,  Method  of  Tbial — Objections  Should  Be  RuJed  Upon — ^Pro- 

ceedings to  punish  for  contempt  for  violation  of  an  injunc- 
tion against  a  liquor  nuisance  are  not  to  be  tried  as  an 
equity  hearing,  but  are  criminal  in  their  nature.    Hence, 
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receiving  evidence  without  ruling  on  objections  Interposed 
thereto  by  defendant  is  erroneous. — Idem. 
CONTINUANCES— See  Limitations  of  Actions,  «;  Practice, 

CONTRACTS— See  Damaqbs,  >;  Estoppel,  «;  Guarranttt  and 

OVFBR  TO    GUARRANTT,   •;    INSTRUCTIONS;  »,   *;    INSURANCE,   »; 

Mortgages,  »;  Practice,  •,  «,  ••;  Railroad,  «;  Taxation,  ». 

1.  Acceptance— J.,  In  answer  to  defendants  telegram,  offered  to 

take  75  cents  on  a  dollar  for  certain  securities,  valued  at 
134,900;  and  defendant  answered,  asking  if  he  would  take 
125,000  on  ton  days*  option,  to  which  J.  replied  that  ho 
would  divide  the  difference.  A  telegram  and  a  letter  of 
defendant 'explaining  that  he  had  made  a  mistake  in  cal- 
culating the  value  of  the  securities,  which  were  worth  but 
132,000,  for  which  he  would  give  |24,000,  were  never 
received  during  the  lifetime  of  J.  Held,  that  a  contract  for 
the  purchaEe  of  the  securities  was  never  consummated, 
since  defendant's  alleged  acceptance  amounted  to  a  new 
proposition,  which  never  came  to  J.'s  knowledge. — Stennett 
V.  First  Natl.  Bank  Red  Oak,  273. 

2.  Ratification — The  fact  that  an  administrator,  under  the  Im- 

pression that  defendant  had  a  valid  contract  to  purchase 
securities  which  he  held  to  secure  a  loan  to  deceased, 
accepted  a  cash  balance  and  the  canceled  note  of  the  de- 
ceased in  settlement,  was  not  sufficient  evidence  of  a  rati- 
fication of  the  contract  to  estop  the  administrator  from 
instisting  on  defendant's  accounting  for  the  securities, 
where  no  valid  contract  had  in  fact  been  consummated. — 
Idem. 

3.  Estoppel   to  Denu — ^Where   a  tenant  with    privilege   to   buy, 

agrees  with  the  owner  that  he  will  buy  for  an  agreed 
amount  and  a  proportionate  part  of  the  rent  if  he  bought 
before  his  lease  expired,  the  owner  cannot  urge  that  his 
never  accepted  offer  of  part  rent,  after  the  seller  has  raised 
the  money. — Carter  v.  Riggs,  245. 

4.  Construction  of  Gontract— Plaintiff  and  defendant  contracted 

that  plaintiff  should  cut  the  stone,  to  be  used  in  building 
an  abutment,  according  to  specifications,  for  which  he  should 
reoeive  a  stipulated  sum  per  yard,  measured  in  the  walL 
The  specifications  required  the  stone  to  be  trimmed  on  the 
face  edge  to  the  dimension  line,  and  the  face  of  the  stone 
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left  rough  and  uneven.  Held,  that,  in  the  absence  of  a  rule 
or  custom  to  the  contrary,  plaintifC  was  entitled  to  recover 
for  the  amount  of  stone  in  the  rough  face  projecting  beyond 
the  dimension  line. — Mackintosh  v.  Locke,  252. 

5.  Of  **AnyTimfs" — Vontract  to  Redeem  Notes — ^Where  defendant 

sold  goods  for  plaintiff  on  commission,  and  agreed  to  redeem 
all  notes  taken  in  payment  "if  at  any  time  plaintifC  should 
learn  that  such  notes  were  not  signed  by  responsible  per- 
sons/' and  plaintifC  did  not  bring  suit  to  enforce  the  liability 
of  defendant  for  notes  taken  in  1894,  1895  and  1896  until 
1898,  and  there  was  evidence  that  plaintifC  had  early  infor- 
mation that  some  of  the  notes  were  not  signed  by  responsi- 
ble persons,  an  instruction  that  "if  at  any  time,"  as  used 
in  the  contract,  should  be  construed  to  mean  within  a 
reasonable  time,  was  proper. — Aultman  M.  &  Co.  v.  Roemer 
Bros.,  651. 

6.  Grading  Contract — Where  a  contract  for  grading  a  city  street 

for  a  fixed  sum  estimates  the  amount  of  grading  in  cubic 
yards,  and  provides  that  in  case  of  a  change  in  the  grade 
of  the  street,  which  shall  change  the  amount  of  grading 
required,  the  amount  of  compensation  shall  be  increased  or 
diminished  in  the  same  proportion,  the  term  "amount,"  in 
the  phrase  "amount  of  grading,"  will  not  be  construed  to 
mean  cost,  under  a  custom  of  contractors  in  a  particular 
city,  since  the  word  has  a  well  defined  popular  meaning^ 
•  and  was  used  in  relation  to  amount  of  work, — Ryan  v.  City 
of  Dubuque,  284. 

1.  Same — The  provision  in  the  portion  of  such  contract  relating- 
to  the  disposition  of  excess  of  dirt  excavated  over  that  used 
in  the  fill,  that  the  quantities  used  in  excess,  only,  shall  be 
estimated,  does  not  have  the  effect  of  only  allowing  one 
payment  for  the  dirt  excavated  in  the  cutting,  and  used  in 
the  fills. — Idem. 

8.  Same — A  contract  for  grading  a  city  street  made  provision  for 
both  cutting  and  filling,  in  order  to  bring  the  street  to  an 
established  grade,  and  provided  that  the  grade  might  be 
changed,  and  in  such  case  the  price  to  be  paid  was  to  be 
increased  or  diminished  according  to  the  change  in  the 
amount  of  grading  required.  The  grade  was  changed* 
which  caused  more  cutting  and  less  filling  than  was  re-* 
quired  by  the  original  grade.  Held,  that,  in  computing  the 
change  of  compensation  resulting  from  change  of  grade,  the 
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contractor  was  entitled  to  charge  separately  for  both  cutting 
and  tilling,  though  the  materials  taken  from  the  cuts  were 
used  in  making  the  fills. — Idem. 

9.  Action  for  Rent — Construction  of  Agreement — In  1893,  plain- 
tiff agreed  in  writing  to  make  certain  improvements  on  tha 
premises,  which  were  then  occupied  by  defendant  as  a 
tenant,  who  was  to  remain  in  possession  during  the  con- 
tinuance of  the  work  on  certain  terms;  and  plaintiff  thereby 
leased  the  premises  to  defendant  "for  a  term  of  three  years 
commencing  as  soon  as  the  building  shall  be  completed." 
Defendant  was  permitted  to  vacate  while  part  of  the  im- 
provements were  being  made,  and  re-entered  in  December, 
1893.  Plaintiff  alleged  that  the  written  agreement  wa$ 
thereby  abandoned,  and  that  it  was  orally  agreed  that  the 
three  years'  term  should  commence  January  1,  1894. 
Defendant,  who  claimed  *  under  the  written  agreement, 
alleged  that  the  improvements  were  not  completed  until 
January  16,  1897;  that  his  term  did  not  expire  until  three 
years  after  that  date.  Held,  in  an  action  to  recover  double 
.  rent  from  January  1  to  16,  1897,  that  an  instruction  that  if 
the  improvements  were  completed  when  defendant  re- 
entered, the  three  years'  lease  provided  for  in  the  written 
agreement  would  begin  from  that  time,  and  terminate  three 
years  thereafter,  was  not  Misleading. — Hoffman  v.  Cookerall, 
141. 

10.  Express  and  Implied  —  Express  Excludes  Quantum  Meruit^ 

Where  work  is  done  under  a  written  contract,  no  recovery 
can  be  had  on  a  quantum  meruit — Ryan  v.  City  of  Dubuque, 
284. 

11.  When   Jubt   Question — Where   plaintiff   alleged    an   express 

agreement,  and  defendant  claimed  her  acceptance  of  his  offer 
to  marry  to  have  been  conditional,  it  was  proper  to  submit  to 
the  jury  defendant's  constant  attention  to  plaintiff,  for  their 
consideration  in  determining  whether  there  was  an  express 
contract,  and  whether  It  was  conditional  or  unconditional.— 
Olmstead  v.  Hoy,  349. 

12.  Same — Plaintiff  alleged  an  express  contract  ta  marry,  but  did 

not  base  the  promise  upon  any  particular  letter,  oral  prom- 
ise or  act  Defendant  claimed  that  his  verbal  offer  was 
answered  by  a  letter  which  was  but  a  conditional  acceptance. 
Plaintiff  testified  that  said  letter  was  an  unconditional  ac- 
ceptance.   There  was  testimony  that,   subsequent  to   said 
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letter,  the  parties  a^eed  to  be  married  at  a  crtain  time. 
Held,  it  was  proper  to  submit  to  the  jury  whether  there  had 
been  an  express  contract  to  marry  even  though  it  be 
assumed  that  said  letter  was  but  a  conditional  acceptance. 
— Idem. 

13.  Instructions — Plaintiff  alleging  an  express  agreement,  to  in- 

struct that  a  contract  to  marry  might  be  established  by 
implication  was  not  erroneous  because  it  permitted  the  jury 
to  find  an  implied  agreement,  where  the  jury  were  also 
instructed  that  plaintiff  could  only  recover  on  proYins  an 
offer  and  acceptance. — Idem. 

14.  Plea  and  Charge — Request  -  and  Implied  Promise — ^An  allega- 

tion that  labor  and  material  furnished  on  oral  request  of 
defendant's  agent,  will  not  warrant  instructions  that  per- 
formance of  labor  on  rel^uest  or  with  consent  and  knowl- 
edge, without  agreement  as  to  compensation,  will  warrant 
recovery  of  reasonable  value  from  the  beneficiary. — Anderson 
V.  Jacobs,  749. 

15.  Charge  and  Evidence — There    being    no    evidence    that    the 

material  was  furnished  on  the  labor  performed  with  the 
consent  and  knowledge  of  defendants  or  their  agent,  aside 
from  evidence  tending  to  show  that  it  was  done  at  their 
Instance  and  request,  such  instructions  were  also  erroneous 
as  submitting  a  question  as  to  which  there  was  no  evidence. 
— Idem. 

16.  To  Marry— Breach — Damages — ^Where  there    was    undisputed 

evidence  that  it  was  understood  for  a  long  time  by  the  par- 
ties' acquaintance  that  they  were  engaged,  and  the  evidence 
.  tended  to  show  that,  because  of  her  relation  to  defendant, 
*  plaintiff  withheld  herself  from  the  company  of  other  young 
men,  it  was  not  error  to  charge  that  the  jury  might  consider, 
in  determining  damages,  the  length  of  time  the  plaintiff  and 
defendant  associated  with  each  other,  and  to  what  extent 
to  the  exclusion  of  others. — Olmstead  v.  Hoy,  349. 

17.  Same — ^Where  there  was  no  evidence  as  to  any  sums  expended 

by  plaintiff  in  preparation  for  marriage,  nor  any  fact  from 
which  any  amount  could  be  implied,  it  was  error  to  instruct 
the  jury  to  consider  expenses  incurred,  if  any,  by  reason  of 
the  marriage  contract — Idem. 

18.  Minors — Inducement  to    Sexual    Intercourse — ^A    promise    to 

marry  might  form  an   inducement  to   sexual   intercourse. 
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though  both  parties  knew  it  could  not  be  enforced. — Hawk  v. 
Harris,  543. 

19.  Specific  Performance -CJoNTRACT  to  Will  Property  in  Consid- 

eration OP  Promise  to  Marry — Performance  Rendered  Im- 
possible— Decedent  entered  into  an  oral  contract  with  plain- 
tiff by  which  they  were  to  be  married  on  a  certain  date,  the 
plaintiff  agreeing  to  care  for  him  during  his  life,  in  con-^ 
sideratibn  of  which  decedent  promised  to  leave  his  property 
to  her  by  will;  but,  before  the  date  set  for  the  consumma- 
tion of  the  marriage,  decedent  died,  without  willing  his 
property  to  plaintiff.  Held,  that  specific  performance  of  the 
agreement  could  not  be  enforced. — Bartley  v.  Greenleaf,  82. 

20.  Not  to  Engage  in  Business  —  Contract  of  Partnership — ^Does  not 

prohibit  its  members  from  going  into  business  as  individu- 
als.— Streicher  v.  Fehleisen,  621. 

21.  To  Redeem  Notes— Solvency  of  Makers — Responsibility  Under 

Contract — Where  defendant  sold  goods  on  commission  for 
plaintiff,  and  agreed  to  redeem  all  notes  taken  by  them  in 
payment  which  were  not  signed  by  responsible  persons,  an 
instruction  that  if,  at  the  time  the  notes  were  given,  the 
maker  or  makers  were  in  fact  persons  of  well  known  respon- 
sibility, but  since  became  insolvent,  such  insolvency  would 
not  render  defendants  liable,  was  proper. — ^Aultman,  M.  ft 
CJo.,  V.  Roemer  Bros..  651. 

CONTEBSION— See  Agency,  »;  Damages,  «. 

Pleading — Sufficiency  of  Petition — Where  a  petition  stated 
that  a  sheriff,  in  pursuance  to  directions  from  a  co-defendant 
bank,  sold  goods  in  his  possession,  and  that  the  defendants 
wrongfully  converted  the  property,  such  averments  suffl- 
ciently  stated  a  cause  of  action  against  the  bank. — Osborne 
&  Ck>.  V.  Metcalf,  540. 

CORONER'S  VERDICr—See  Insurance,  ",  »•. 

CORPORATIONS, 

1.  Authority  of  Officers  to  Make  Note  —  A  corporation^  whose 
articles  provide  that  the  president,  or  vice-president  in  the 
absence  of  the  former,  shall  execute  all  notes  for  the  cor- 
poration, appointed  its  vice-president  and  secretary  to  make 
a  settlement  with  certain  creditors,  by  which  the  corporar 
tion  was  to  execute  certain  notes  to  the  creditors.    Held,  that 
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the  corporation  was  not  liable  on  a  note  signed  for  the  eor- 
poration  by  the  secretary  in  making  such  settlemMit.-^ 
Thompson  v.  Des  M.  Driving  Park,  628. 

2.  Ratificatioit — ^Where  there  is  no  evidence  that  a  corporation 
had  notice  of  the  execution  of  a  note  for  the  corporation 
by  an  officer  having  no  authority  to  do  so,  there  is  no  rati- 
fication shown  which  warrants  a  recovery  against  the  cor- 
poration.— Idem. 

8.  Powers  of  Board  of  Directors  — Allowing  Compensation — ^The 
board  of  directors  of  a  corporation  has  no  authority  to  aUow 
a  compensation  greater  than  is  reasonable  to  an  officer 
thereof  for  work  which  has  been  performed  by  him  without 
a  compensation  fixed  beforehand. — Schoening  v.  Schwenk, 
738. 

.4.  Compensation  to  Directors — By-laws — Directors  of  a  corpora- 
tion have  no  authority  to  vote  compensation  to  themselves, 
unless  such  act  is  authorized  by  its  by-laws. — Idem, 

6.  Same — ^Where  the  by-laws  of  a  corporation  require  its  officers 
and  directors  to  be  selected  from  its  stockholders,  a  pro- 
vision that  the  board  of  directors  shall  fix  the  salary  of 
its  officers  and  employes  does  not  authorize  such  board  to 
vote  compensation  to  the  directors. — Idem, 

6.  Suit    in    Equity    for    Misappropriatifn    by    Officers    akd 

Directors — Equity  Jurisdiction — Stockholders  of  a  corpora- 
tion may  maintain  a  suit  in  equity  on  behalf  of  themselves 
and  other  stockholders  against  its  officers  and  directors,  to 
recover  money  of  the  corporation,  which  they  have  mis- 
appropriated.— Idem, 

7.  Seeking  Redress  From  Board  of  Directors — When  not  a  Con- 

dition Precedent — ^Where  no  meeting  of  stockholders  of  a 
corporation  is  called,  and  a  majority  vote  of  its  directors, 
or  a  written  application  by  the  holders  of  twothirds  of  the 
stock  is  necessary  to  call  such  a  meeting,  and  the  defend- 
ants in  a  stockholder's  suit  for  the  misappropriation  of  the 
corporation's  funds,  constitute  a  majority  of  its  directors, 
and  control  one-third  of  its  stock,  the  suit  may  be  main- 
tained, though  no  redress  is  first  sought  before  the  board- 
of  directors  or  by  a  stockholders'  meeting. — Idem 

CORRKCTION— See  Practice,  K  ". 
CORROBORATION— See  Criminal  Law,  **. 
COSTS— See  Equity  Jurisdiction,  ";  Pleading,  >. 
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COUNTIES— See  Bridges;  Constit.  Law,  »;  Damages,*;  Nbglig.; 

PBAOr.,  «   ". 

1.  Implied  Power  to  Make  pebt  —  Non-ivegotiable      Evidence  of 

Debt — The  power  to  purchase  real  estate  necessary  for  the 
erection  of .  buildings  for  county  purposes,  given  the  board 
of  supervisors,  carries  wHh  It,  as  a  necessary  Incident 
thereto,  the  power  to  create  an  Indebtedness  therefor,  ai*^  to 
evidence  the  same  by  some  form  of 'non-negotiable  lnstru« 
ment — Witter  v.  Board  of  Supervisors,  880. 

2.  Same — ^Under  Code,  sections  447,  448,  authorizing  counties  Ut 

borrow  money  for  the  erection  of  public  buildings,  and  to 
Issue  bonds  for  such  Indebtedness,  a  oounty  has  no  express* 
or  Implied  power  to  Issue  negotiable  bonds  for  a  debt  cre- 
ated In  the  purchase  of  necessary  real  estate  for  a  court 
house  site,  under  authority  given  by  section  422,  subdivision 
9. — Idem. 

COURT  AND  JURY— See  Jury  Question. 

COTENANTS— See  Land,  and  Tenant. 

1.  Warranty  to  Defend  Title  —  Warrantor  not  Bound  to  Defend 

Title  Good  in  Fact — The  fact  that  the  widow's  forfeiture 
of  her  dower  right  did  not  appear  of  record,  and  that  her 
heirs  were  therefore  apparent  owners  of  an  Interest  In  the 
land,  did  not  compel  the  vendor  to  defend  purchaser's  title, 
or  make  him  responsible  for  the  costs  of  such  defense,  since 
his  covenant  of  warranty  was  only  against  hostile  titles.  In 
fact  superior  to  the  purchaser's,  and  not  groundless  claims.^* 
Thome  v.  Clark,  548. 

2.  Deed  of  Husband  —  Indemnitt  Against  Rights  of  Insane  Wirtf 

— Where  the  husband  of  an  insane  wife  gives  a  mortgage  to 
secure  a  buyer  against  her  dower  rights,  he  Is  not  entitled 
to  a  satisfaction  of  it  because  he  has  divorced  her. — Pollock 
Mllburn,  528. 

CBIMINAL  LAW— See  Appeal,".  »•;  Bail,  •;  Evid  ,  >,  •,  \\  »,to« 
",  ",  *»  ••»  *;  New  Trial,  «, »;  Pract.,  «. 

1,  Adulteration  of  Milk—  Constitutional  Law — Code,  section 
4990.  providing  that  "for  the  purposes  of  this  chapter,"  im- 
posing a  penalty  for  selling  adulterated  milk,  'the  addition 
of  water  or  any  other  substance  or  thing"  to  milk  "Is  hereby 
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declared  adulteration/'  is  not  unconstitutional,  as  InTading 
the  province  of  the  judiciary — State  v.  Schlenker,  642. 

2.  Same — Code,  section  4989,  declaring  a  fine  for  one  who  sells 

adulterated  milk,  does  not  contravene  Ck)n8titution  United 
States,  Amendment  14. — Idem. 

3.  Police  Potoers^lt  is  within  the  police  power  of  the  state  to 

prohibit  the  sale  of  adulterated  milk,  though  there  be  no 
fraud  or  deceit  in  the  sale,  and  the  adulteration  in  certain 
cases  be  harmless. — Idem, 

4.  CoNSTRUCTioir  OF  Statute — Code,  section  4989,  declaring  that  if 

any  person  shall  sell  any  adulterated  milk,  he  shall  be  fined, 
and  section  4990,  providing  that  for  the  purpose  of  this  chap- 
ter the  addition  of  water  or  any  other  substance  or  thing 
to  milk  is  an  adulteration,  is  to  be  construed  literally,  and 
not  as  merely  prohibiting  sales  of  something  which  operates 
as  a  fraud  on  the  buyer  or  proves  deleterious  to  his  health. — 
Idem, 

6.    Elements  of  Crime — Intent  Immaterial — "So  criminal   intent 
need  be  proved. — Idem, 

6.  Assault  to  Commit  Manslaughter — Evidence — Accused  met  the 

prosecuting  witness  and  his  brother,  and  rode  home  with 
them.  On  reaching  his  destination  accused  claimed  to  have 
missed  his  money,  and  walked  back  to  prosecuting  witness's 
home,  and,  without  saying  anything  about  the  ,money, 
pointed  a  gun  at  the  prosecuting  witness.  Accused  claimed 
that  he  intended  only  to  frighten  prosecuting  witness  into 
giving  the  money  up,  though  he  admitted  he  had  reason  to 
believe  that  he  had  taken  it  Held,  to  sustain  a  conviction 
of  assault  with  intent  to  commit  manslaughter. — State  y. 
Schwab,  666. 

Challenge — See**,  post. 
Character  —See »,  post. 
Conspiracy — See  *',  *•,  posi. 
Constitutional  Law— See  \  *, ',  ante. 
Corpus  delicti — See  ",  post. 
Corroboration — See  ^^post. 
Degrees— See  ",  *•,  post. 
Epilepsy  —See  ••  to  **,  post. 

7.  Evidence— See  ".•^,«  *>,".»«,".  V*,"i»*,  ^j/— Cboss-Bxaminatiow— 

Where  a  father,  who  lived  on  a  farm  with  his  son,  had  the 
father  arrested  for  assault  with  intent  to  infliot  bodily  in- 
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jury,  the  exclusion  of  the  question,  on  cross-examination  of 
prosecutor,  if  he  did  not  sell  the  crop  after  the  defendant 
was  arrested  and  put  in  jail,  was  erroneous. — State  v.  By- 
wng,  419. 

8.  Harmless  Error — ^The  statement  of  a  witness  in  a  prosecution 

for  murder  to  the  effect  that  he  was  requested  by  another 
to  go  to  the  barn  where  the  deceased  was  injured  to  see  what 
the  trouble  was,  if  properly  received,  was  without  preju- 
dice.— State  V.  Wood,  411. 

9.  Good  Character — Effect — Where  evidence  of  the  general  good 

character  and  reputation  of  defendants  and  of  their  good 
reputation  for  chastity  is  introduced  in  a  prosecution  for 
rape,  it  is  error  to  instruct  that  the  jury  may  consider  such 
facts,  if  found  to  be  facts,  in  determining  whether  the  wit- 
nesses for  the  state  have  been  mistaken  or  have  testified 
falsely,  since  such  evidence  should  not  be  limited  to  the 
purpose  of  discrediting  the  state's  witnesses. — State  v.  Wolf. 
458. 

10.  False  Pretenses —Charitable  Gifts — Obtaining  money  as  a 
charitable  gift»  by  false  pretenses,  is  a  false  pretense. — State 
V.  Carter.  15 

XI.  Corpus  Delicti — Where,  on  a  prosecution  for  obtaining  a  sig- 
nature to  a  bank  check  by  false  and  fraudulent  representa- 
tions, the  statements  and  representations  charged  are  estab- 
lished, their  falsity  appears,  and  it  is  shown  that  the  signer 
relied  thereon  and  was  induced  thereby  to  sign  and  deliver 
the  check,  the  corpus  delicti  is  sufficiently  proved. — Idem, 

12.  Indictment — Charge  in  Alternative — ^Where  the  indictment  pur- 

ports to  give  the  statements  and  representa^ons  made  by 
defendant,  it  is  not  invalidated  by  the  fact  that  some  of 
such  statements  and  representations  are  in  the  alternative: 
and  are  so  stated. — Idem. 

13.  Description  of  Thing  Obtained — An  indictment  charging  that 

the  defendant,  by  false  representations,  obtained  the  signa- 
ture of  M.  to  a  written  instrument  commonly  called  a  "bank 
check,*'  the  false  making  of  which  would  be  punished  as 
forgery,  "for  the  sum  of  135.00,  and  the  said  M.  did  then  and 
there  draw  and  sign  said  bank  check,  and  deliver  the  same  to 
defendant,"  sufficiently  describes  the  instrument. — Idem. 
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14.  Inducement — It  is  not  necessary  that  the  false  pretenses  be 

he  sole  inducement  to  the  obtaining  of  the  check.  If  they  had 
material  or  controlling  influence,  they  are  sufficient — Idem. 

15.  Matebialitt — Where  defendant  stated  to  the  person  who  signed 

the  check  that  he  had  bought  a  team;  that  he  had  just 
learned  that  it  was  mortgaged  and  that  the  mortgage  must 
be  immediately  redeemed;  that  he  had  not  sufficient  money 
to  make  the  redemption;  nnd  that  without  the  sum  of  135.00 
he  would  lose  the  property  purchased,  or  the  amount  paid 
thereon, — and  such  person  relied  thereon, — the  pretenses 
were  material. — Idem. 

16.  Province  of  Juby — ^Where,  on  a  prosecution  for  obtaining  the 

Eignature  to  a  bank  check  by  false  representations,  defend- 
ant introduced  no  evidence  and  the  case  was  submitted  on 
the  state's  evidence,  an  instruction  that  the  "proof  shows 
beyond  all  controversy  that  said  M.  signed  said  check  at  the 
time  named  in  the  indictment"  is  erroneous. — Idem. 

17.  Reliance — An  indictment  which  charges  the  person  who  signed 

the  check  believed  the  representations  were  true,  and  that 
he  would  not  have  signed  or  delivered  it  to  defendant  had 
it  not  been  for  representations  so  falsely  and  fraudulently 
made,  sufficiently  charges  that  the  signer  relied  on  the  al* 
leged  false  representations. — Idem. 

18.  Jury  Question — ^Where  the  question  was  whether  or  not  the  per- 

son who  signed  the  check  was  defrauded  by  the  statements 
made  to  him,  and  was  induced  thereby  to  sign  tbe  check,  it 
was  properly  submitted  to  the  jury. — Idem. 

19.  Similar    Representations — Falsity   Essential — ^Ehridence    that 

the  defendant  made  similar  representations  to  a  certain  per- 
son, and  procured  125.00  from  him  by  reason  thereof,  which 
he  never  repaid,  is  inadmissible,  in  the  absence  of  proof  that 
such  representations  were  false. — Idem. 

20.  Forged  Checks — Improper  Revenue  Stamp — One  who  falsely  is- 

sued a  check  was  guilty  of  forgery,  although  the  check  was 
stamped  with  a  proprietary  stamp  instead  of  a  documentary 
stamp. — State  v.  Shields,  27. 

21.  Admissibility  in  Evidence — ^30  United  States  Statutes,  chapter 

448,  section  7,  does  not  require  a  forged  check  to  be  stamped 
before  it  is  admissible  in  evidence  in  a  criminal  prosecution- 
therefor. — Idem. 
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22.  Grand  Jury  —  Examtxatiox  Before — Presence  of  Third  Par- 

ties— When  Inaufficient  Cause  for  Betting  Aside  Indictment, 
— Where  a  father  and  daughter  were  both  witnesses  before  u 
grand  Jury  on  the  investigation  of  a  charge  against  defend- 
ant, the  fact  that  the  daughter,  who  was  very  nervous,  was 
accompanied  during  her  examination  by  her  father,  const!* 
tuted  no  ground  for  setting  aside  tne  indictment — State  y« 
Wood.  484. 

Indictment  —See  ",  ".  ",  anU,  »*,  *•,  «>,  post. 
Insanity— See  »•  to  «.  post. 
Instructions— See  *\  •<>,  ",  post. 
Intoxication— See  *»,  *♦,  post. 

23.  Joint  Trial  —Admissions  of  One  Defendant — ^Where  several  de- 

fendants are  jointly  tried  for  rape,  the  admission  in  testi- 
mony of  admissions  of  one  of  the  defendants,  made  after 
the  commission  of  the  crime,  is  not  error,  when  instruc- 
tions are  given  that  it  can  only  be  considered  against  the 
defendant  making  the  admissions. — State  v.  Wolf,  468. 

24.  Severance  of  Challenges — Defendants  Jointly  tried  for  a  fel- 

ony are  not  entitled  to  separate  their  peremptory  challenges. 
— Idem. 

25.  Jurors — Challenges — ^Error  in  overruling  a  challenge   to  a 

jury  in  a  criminal  case,  and  in  sustaining  an  objection  by 
the  state  to  a  question  asked  another  juror,  is  not  grounc^ 
for  reversal,  where  it  is  not  shown  that  either  of  the  men 
served  on  the  Jury,  or  that  defendant  exhausted  his  peremp- 
tory challenges. — State  v.  Wright,  436. 

26.  Drawing  TIlesmen — ^Where  talesmen  to  complete  a  jury  in  a 

criminal  case  are  once  drawn  from  the  talesmen's  box,  as 
required  by  statute,  it  is  not  error  to  call  them  as  they  enter 
the  court  room,  without  redepositing  their  names  in  the 
jury  box  and  drawing  therefrom. — State  v.  Wolf,  458. 

Jury-Se«  >•.  »,  •*.  •*,  antf,  •*,  ••,  »•,  post. 
Manslaughter— See  *,  ante. 
Milk— See  '  to «,  ante. 

27.  Murder— Accidental  Shootino — Evidence — ^Where  it  was  con- 
tended as  a  defense  to  a  prosecution  for  homicide  that  the 
shooting  was  accidental,  it  was  error  to  refuse  to  allow  de- 
fendant to  show  that  he  carried  his  revolver  and  money 
in  the  same  pocket,  and,  on  being  requested  by  the  barkeeper 
to  pay  for  certain  drinks,  he  attempted  to  get  hiB  money 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


780  Index. 

Cbim.  Law    Continaed 

and  took  the  revolver  from  his  pocket,  and  that  It  was  acci- 
dentally dlscharged.—State  V.  Wright.  436 

28.  Same — And  it  is  error  to  exclude  evidence  as  to  whether  the 

defendant  pointed  the  revolver  at  the  time  the  shot  was  flred. 
Idem. 

29.  Contributory  Causes — Death  hy  Disease. — Whether  one  who 

injured  another  who  died  of  empyema  was  guilty  of  homi- 
cide depends  upon  whether  the  injuries  inflicted  by  him  di- 
rectly contributed  to  produce  the  empyema,  and  the  fact  that 
deceased  would  not  have  died  therefrom  if  he  had  been  prop- 
erly cared  for  is  immaterial. — State  v.  Wood,  411. 

30.  Evidence — Declarations — Opinions — Dying    declarations    that 

deceased  did  not  believe  that  defendant  intended  to  kill  him 
are  not  admissible  in  a  prosecution  for  homicide. — State  v. 
Wright,  436. 

* 

31.  Contradiction  of  Witness — It  is  error  to  refuse  to  admit  a  writ- 

ten statement  made  that  he  thought  defendant  crasy  at  the 
time  of  the  homicide,  and  that  he  looked  like  a  maniac,  when 
the  testimony  of  the  witness  contradicts  such  statement. — 
Idem, 

32.  Experts — Where  expert  witnesses  are  permitted  to  describe  the 

defendant's  appearance  and  aciion  some  two  or  three  hours 
before  the  killing,  it  is  error  to  refuse  to  allow  them  to  state 
their  opinions,  based  on  such  facts,  as  to  whether  defendant 
was  in  his  natural  state  of  mind. — Idem. 

33.  Degrees — Jury  Question — In  a  prosecution  for  murder  no  ele- 

ment in  the  acts  necessary  to  constitute  a  degree  of  murder 
or  manslaughter  was  wanting  in  the  evidence,  but  the  state 
relied  solely  on  circumstantial  evidence,  with  the  exception 
of  the  dying  declaration  of  the  deceased.  Except  that  tend- 
ing to  show  defendant's  intoxication,  none  bore  directly  upon 
the  motive  for  what  was  done.  Held,  that  the  particular  de- 
gree of  murder  or  of  manslaughter  was  for  the  jury. — State 
V.  Wood.  411. 

34.  Indictment — Construction — The  indictment  sufficiently  charged 

murder  in  the  first  degree,  because  the  references  to  words 
essential  to  such  charge,  found  in  other  parts  of  the  indict- 
ment were  so  clear  that  a  repetition  of  said  words  was  need- 
less.— Idem. 
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85.  Duplicity — Punctuation — ^An  indictment  for  murder  charged 
that  defendants  did  "willfully,  deliberately,  premeditately 
and  with  malice  aforethought  and  with  the  intent  to  kill  and 
murder  one  A.  C,  feloniously  strike,  Jump  upon,  stamp  and 
kick  the  said  A.  C.  upon  his  breast,  side  and  shoulder;  did 
thus  strike  the  said  A.  G.  with  their  fists  and  stamp.  Jump 
upon,  and  kick  said  A.  G.  with  their  feet,  and  did  then  and 
there  in  the  manner  aforesaid,  inflict  mortal  wounds  of 
which  said  wounds  so  inflicted  as  aforesaid"  by  the  said  de- 
fendants the  said  A.  G.  then  and  there  died.  Held,  that  the 
punctuation  did  not  make  the  indictment  bad  for  duplicity, 
as  without  the  punctuation  its  meaning  was  clear. — Idem, 

36.  Insanity  and  EJptlepsy  as  Defenses — ^Where  'it  is   in   issue 

whether  defendant  was  intoxicated  or  in  an  epileptic  flt  at 
the  time  of  the  commission  of  the  crime,  and  a  physician  tes- 
tified, in  answer  to  a  hypothetical  question  which  covered 
both  the  epileptic  symptoms  and  evidence  of  drunkenness, 
that  he  would  state  the  case  as  an  epileptic  attack,  it  wap 
not  error  to  strike  out  an  answer  that  it  was  not  drunkea 
ness.— State  v.  Wright,  436. 

37.  Same — Where  it  is  contended  by  the  defendant,  in  a  prosecu' 

tion  for  homicide,  that  the  crime  was  committed  while  in  an 
epileptic  fit,  and  there  is  evidence  that  he  was  affected  by 
an  epileptic  attack  had  by  his  sister,  and  a  physician  testi- 
fies that  he  had  treated  defendant's  sister  for  epilepsy,  it  wai^ 
error  to  refuse  to  allow  him  to  state  the  time  of  such  trea^ 
ments. — Idem, 

88.  Same — Where  it  was- in  issue  whether  the  killing  was  done 
while  the  defendant  was  in  an  epileptic  flt,  the  defendant 
was  shown  to  have  been  an  epileptic.  It  appeared  that  hitf 
sister  had  had  a  flt  that  morning  and  that  he  carried  her  to 
a  cot,  and  became  very  pale,  and  his  eyes  looked  unnatural; 
that  defendant  contemplated  going  on  a  certain  trip  that 
day,  and  his  father  arraaged  for  an  uncle  to  go  with  defend- 
ant Held,  that  it  was  error  to  refuse  to  allow  the  father  to 
testify  why  he  sent  the  uncle  with  defendant — Id^*r 

39.  Same — Where  insanity  is  relied  on  as  a  defense  to  a  prosecu- 

tion for  homicide,  it  is  error  to  reject  testimony  that  de- 
fendant was  subject  to  epileptic  fits  before  the  shooting. — 
Idem, 

40.  Same — It  is  error  to  refuse  to  allow  tne  defendant  to  show  that 

on  the  day  of  the  crime,  and  at  other  times,  his  talk  was  dis- 
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connected  and  incoherent,  and  he  had  a  crazy  look  in  his 
eyes,  and  that  he  was  absent-minded,  and  to  refuse  eyidenc0 
as  to  his  general  health  and  conversations,  and  his  mental 
and  physical  condition  before  and  after  the  crime — Idem. 

41  Instructions — ^Where  there  is  a  question  whether  defendant 
was  temporarily  insane  or  intoxicated  at  the  time  of  the 
commission  of  the  homicide,  and  there  is  evidence  that  his 
mental  condition  was  caused  by  epilepsy,  and  that  the  at- 
tack might  have  been  produced  by  a  drug  in  liquor  given 
him,  an  instruction  that  intoxication,  although  it  rendered 
him  unconscious  of  his  acts,  was  not  a  defense,  should  be* 
modified  by  an  instruction  that,  if  the  attack  was  produced 
by  epilepsy  or  the  drug  in  the  liquor  he  was  not  responsible 
therefor. — Idem. 

42.  Bame — It  is  error  to  refuse  evidence  offered  by  the  defendant 

as  to  whether  he  had  been  drinking,  and  as  to  whether 
he  appeared  intoxicated  at  or  prior  to  the  shooting,  or 
whether  he  appeared  angry  at  such  time. — Idem. 

43.  Drunkenness  and  Epilepsy — Where  it  is  in  issue  in  a  homicide 

case  whether  the  defendant  was  intoxicated  or  in  a  fit  of 
epilepsy  when  the  crime  was  committed,  it  is  error  to  refuse 
evidence  of  defendant's  appearance,  color  of  face,  etc..  when 
drinking  and  shortly  thereafter. — State  v.  Wright,  436. 

44.  Evidence — Where  a  witness  in  a  homicide  case,  in  which  the 

defense  of  insanity  is  raised,  testifies  as  to  statements 
made  by  defendant  after  his  arrest,  and  as  to  his  crying 
when  told  that  he  had  shot  a  man,  it  was  error  to  exclude 
evidence  that  he  stated  that  he  remembered  nothing  about 
the  shooting,  and  that  his  grief  appeared  genuine,  since 
•  the  defendant  was  entitled  to  the  whole  conversation  and 
transaction. — Idem. 

45.  Poison  — Will  Not  Sustain  Murder  in  Second  Degree  Convic- 

tion— ^Where  an  indictment  charged  defendant  with  poison- 
ing deceased,  a  conviction  of  murder  in  the  second  degree 
cannot  be  sustained. — State  of  la.  v.  Bertoch,  195. 

46.  Conviction — Evidence    Insufficient — Defendent     lived     at    de- 

ceased's hoouse,  and  had  sustained  improper  relations  with 
deceased's  wife.    Defendant  and  deceased  had  often  quar- 
reled, and  some  considerable  time  prior  to  the  latter's  death 
defendant  had  brought  a  box  of  rat  poison  to  the  house  sa,^ 
ing  that  he  wanted  to  poison  rats  with  it    Deceased  died 
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of  arsenic  poisoning.  One  witness  testifi€»4  that  she  had  seen 
defendant  and  deceased's  wife  putting  up  blackberries,  which 
they  put  into  Jars  and  carried  into  the  cellar.  Deceased's 
son  testified  to  having  been  directed  by  his  mother  to  bring 
some  fruit  from  the  cellar,  and  that  he  brought  a  glass 
which  his  mother  told  him  had  poison  in  it.  and  which  he 
later  returned  to  the  cellar  at  her  direction.  Particles  of 
arsenic  were  subsequently  found  on  the  sides  and  bottom  of 
a  jar  taken  from  deceased's  house,  but  there  was  no  evidence 
that  this  jar  was  like  any  of  those  into  which  the  black- 
berries had  been  put*  nor  that  it  was  like  any  of  those 
brought  from  the  cellar.  There  was  no  evidence  that  de- 
ceased ever  partook  of  its  contents,  nor  that  defendant  had 
anything  to  do  with  putting  the  poison  into  the  fruit  or 
giving  it  to  deceased.  Held,  not  sufficient  to  sustain  a  con- 
viction for  the  murder  of  the  deceased.— ^/dem. 

Province  of  Jury — See  ^\anU,^ post 

47.  Rape — Conspikacy — Aiding  and  Abetting — One  who  aids  and 

abets  a  crime  is  not  equally  guilty  with  the  principal,  though 
one  who  conspires  with  the  principal  to  do  what  the  prin- 
cipal does,  may  be. — State  v.  Wolf,  458. 

48.  Same — Mere  presence  alone  does  not  constitute  aiding  and 

abetting  a  crime. — Idem. 

49.  iNDicTMNET — An  indictment  for  rape  which  states  that  defend- 

willfully  and  feloniously  assaulted  the  prosecutrix,  and  did 
willfully  and  feloniously  ravish  and  carnally  know  her,  in- 
cludes the  offenses  of  assault  and  battery  and  simple  assault 
Idem, 

50.  Included  Offenses — Where  an  indictment  for  rape  includes  the 

offense  of  assault  and  battery  and  assault,  and  the  evidence 
tends  to  show  that  the  crime  was  committed  by  another,  and 
that  defendant  did  not  lay  hands  on  the  prosecutrix,  it  is 
error  to  fail  to  instruct  on  the  included  offenses  of  assault 
and  assault  and  battery. — Idem. 

51.  Instructions — The  failure  to  specifically  define  the  crime  of 

assault  to  commit  rape,  and  to  state  the  acts  necessary  to 
constitute  it,  is  not  error,  when  the  instruction  given  in  con- 
nection with  a  full  instruction  defining  rape,  will  indicate 
the  force  required  to  constitute  the  former  crime. — Idem. 

Revenue  Stamps— See  *^,  *^  ante. 
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52.  Seduction — Evidence — Admissihilitv — On  a  prosecution  for  se- 

duction, evidence  of  an  indecent  remark  by  a  male  acquain- 
tance in  prosecutrix's  presence,  though  not  shown  to  have 
been  addressed  to  her,  is  admissible,  with  further  evidence 
to  show  whether  it  caused  indignation  on  her  part,  as  bear- 
ing on  her  previous  chaste  character. — State  v.  Bige.  433. 

53.  Same — That  prosecutrix,  before  the  alleged  seduction,  know- 

ingly associated  with  men  of  bad  character  is  admissible,  as 
bearing  on  the  question  of  hertchaste  character. — Idem, 

» 

54.  Corroboration — Birth  of  Child — Evidence  that  the  prosecutrix 

gave  birth  to  a  child  is  not  corroborative. — State  v.  Coff- 
man«  8. 

55.  False  and  Deceptive  Promises  Essential — In  a  prosecution  for 

seduction  it  is  vital  for  the  state  to  prove  the  circumstances 
under  which  prosecutrix  yielded,  and  that  the  promises  re- 
lied on  were  false  and  deceptive.  Hence,  it  was  prejudicial 
error  to  charge  that  even  though  the  defendant  had  sexual 
intercourse  with  the  prosecutrix,  and  she  was  at  the  time 
of  previous  chaste  character,  yet,  unless  she  yielded  her  per- 
son by  reason  of  some  art,  promise  or  deception  practiced 
on  her,  there  can  be  no  conviction,  but  the  character  of  such 
arts  and  deception  are  not  so  important  as  the  esect  they 
may  have  had  on  her  mind,  nor  is  the  manner  in  which  ner 
ruin  was  accomplished  important  and  that  if  the  arts,  prom- 
ises, and  deceptions  practiced  on  her,  under  all  circum- 
stances, considering  her  age,. habits  of  life,  and  experience, 
were  such  as  to  induce  her  to  surrender  herself  to  the  de- 
fendant, then  the  evidence  on  this  point  was  sufficient. — 
Idem. 

56.  Province  of  Jury — On  a  prosecution  for  seduction,  it  is  error 

for  the  court  to  instruct  the  jury  that  as  there  was  no  con- 
troversy as  to  the  prosecutrix  being  an  unmarried  woman, 
and  the  crime  having  been  committed  within  18  months 
prior  to  the  indictment,  they  were  only  to  consider  whether 
she  was  of  chaste  character,  and  whether  accused  had  se- 
duced her,  since  the  court  cannot  instruct  that  an  essential 
fact  is  established,  though  there  is  no  evidence  to  the  con- 
trary.— Idem, 

Stamps—See  •>,  **,  anie. 
Statutes  — See  *,  •,  ante. 
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DAMAGES— See  Condemnation;  Contra.ct8,  ",  ";  Rail.,  »<>. 

1.  Breach  of  Contract — Measure  of — In  a  suit  for  breach  of  con- 

tract, in  failing  to  deliver  personal  property  m  accordance 
with  a  bill  of  -Bale,  the  measure  of  damages  is  the  fair  mar* 
ket  value  of  the  property,  less  the  amount  of  a  note  given 
for  the  purchase  money. — ^Welch  v.  Urbany,  531. 

2.  Conversion— Evidence  of  Depreciation — Nominal  Damages — ^In 

an  action  to  recover  damages  for  the  alleged  wrongful  con- 
version of  property,  which  was  returned,  it  is  not  error  to 
allow  only  nominal  damages,  on  the  ground  that  there  was 
no  evidence  of  any  depredation  in  value,  where  the  only 
evidence  as  to  its  value  when  returned  was  that  of  a  pur- 
chaser at  a  foreclosure  sale,  who  stated  that  he  paid  a  cer- 
tain sum,  'the  amount  of  claims  and  interest,"  but  did  not 
state  for  what  amount  is  was  sold. — Bowers  v.  Bradley,  637. 

3.  Nominal — In  an  action  for  damages  for  the  negligent  death  of 

an  exceptionally  bright  girl  8  years  of  age,  more  than  nom- 
inal damages  may  be  recovered,  and  a  verdict  for  |2,600  waa 
not  excessive. — Eginoire  v.  Union  County,  558. 

4.  Open  Sewer— Where  an  open  sewer  for  surface  drainage,  au- 

thorized by  law,  is  constructed  by  a  city,  an  abutting  prop- 
erty owner  may  maintain  an  action  for  damages  for  injuries 
to  his  property  in  oonsequence  of  negligence  or  unskiUful- 
ness  in  doing  the  work. — Cooper  v.  City  of  Cedar  Rapids,  367. 

5.  Presumption  as  to  Future  Avocation  —  Where  the  stepfather  is 

a  teacher,  that  is  admissible  in  an  action  for  the  negligent 
killing  of  the  daughter  as  bearing  on  her  probable  occupa- 
tion, had  she  lived,  and  this  though  the  occupation  of  the 
mother  is  that  of  a  housewife. — Eginoire  v.  County,  558. 

6.  Proxlmateness— In  a  suit  to  recover  freight  so  paid,  plaintiff 

was  not  entitled  to  recover  damages  for  loss  of  time,  etc., 
in  defending  the  manufacturer's  suit  for  the  freight — Car- 
raher  v.  Allen,  168. 

DAMS— See  Constitutional  Law,  ■.  *;  Dbkds,  »;  Jurisdiction,  ». 
DEATH— See  Insurance,  »,  •;  Intoxicating  Liquors,  *,  *,  •;  Limita- 
tion op  Actions,  '. 
DEBT— See  Agkncy,  >;  Counties,  \  «. 
DECEDENTS— See  Evidence,  *;  Wills,  •. 
DECREES— See  Judgments,  >;  Practice,  »,  ". 
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DE1ESD8— See  Adoption,  \  ■;  Rail.,  ". 

1.  Deed  by  State  —Reservation  of   Police   Poweb— J^ui«ance»— 

Where  the  state  deeded  a  dam  and  lots  on  a  stream  and  the 
land  opposite  thereto,  the  dam  at  the  time  having  no  fishway, 
the  grantees  could  not  maintain  such  dam  without  a  fishway, 
in  violation  of  Ck)de  1897,  section  2648,  declaring  such  a  dam 
to  be  a  nuisance.    — State,  v.  Meek,  338. 

2.  Deliveby — Retention  ty  Grantor — ^A  deed  made  by  a  father, 

conveying  land  to  a  son,  delivered  to  a  third  person,  to  be 
delivered  to  the  son  on  the  father's  death,  and  so  delivered,^ 
is  efFeotive  to  pass  title,  where  it  was  the  intention  of  the 
grantor  that  it  should  become  operative  at  once,  but  that  «i- 
Joyment  of  the  property  by  the  grantee  should  be  postponed 
until  the  grantor's  death,  notwithstanding  the  grantor  re- 
tained the  power  to  recall  the  instrument  during  his  life. — 
Lippold  V.  Lippold,  134. 

DEFAULTS— See  Appeal,  *;  Judgments.  •,  ■;  Practice,  •,  ^ 
DEGREES— See  Criminal  Law  (Murder),  »,  ",  «. 

DELI  VERY— See  Deeds,  «;  Evid.,  «;  Gifts;  Morts.,  *;  Plbad.,  «. 

1.  Acceptance —Where  at  the  time  defendant  gave  M.,  plalntilTs 
agent,  an  order  for  machines,  M.  told  him  that  they  would 
have  to  be  removed  at  once,  as  they  were  in  a  warehouse 
used  by  K.,  formerly  their  agent,  and  K.  wanted  them  taken 
away,  and  defendant  said  he  would  see  if  K.  would  not  let 
them  remain  a  while,  and  he  did  eee  him,  and  made  ar- 
rangements for  leaving  them  there,  there  is  complete  de- 
livery and  acceptance  of  the  machines. — ^Aultman,  Miller  ft 
Co.  V.  Nllson,  634. 

2.    Same — ^No  further  acceptance  of  a  written  order  for  a  machine 
than  a  delivery  of  the  machine  is  necessary. — Idem. 

DEMANDS — See  Guaranty  and  offer  to  Guaranty. 
DEPOSITIONS— See  Evidence,  ". 
DEPOSITS— See  Taxation,  «. 

DIRECTTED  VIRDICT-See  Appeal,  », «, »;  Practice,  % ». 
DIRECTORS— See  Corporations,  ».  *, »,  \ 
DISBARMENT— See  Attorney  and  Client,  «,»,  *, »,  •. 
DISMISSAL— See  Limitations  of  Actions,  •;  Practice,  ^^ 
DISTRICT  COURT— See  Appeat.,  \  »,  •,  ^ 
DOCTORS— See  Constit.  Law,  »;  Evidence,  ". 
DOGrS— See  Master  and  Servant. 
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DOWER— See  Estates,  *. 

DRUNK  ARDS--See  Criminal  Law,",«,  «,  **;  Intoxicatwg  Liquobs, 

4    f    •     T^ 

DYING  DEOLARATIONS-See  Criminal  Law,  ». 
EASEMENTS— See  Taxation.  *. 
ELECTION— See  Wills,  ». 

ELECTIONS— See  Appeal,  «  ";  Mandamus;  Pract.,  »•;  Schools. 

Ballots— Identification  JfABKS — ^Where  a  ballot  has  qroBses  in 
the  squares  opposite  all  the  names  on  a  party  ticket,  except 
for  the  candidate  for  township  trustee,  and  then  a  cross  in 
the  square  in  the  blank  opposite  the  blank  for  township 
trustee  in  another  party  ticket  on  which  no  names  are 
printed  for  township  officers,  such  ballot  is  properly  re- 
jected in  an  election  contest,  since  such  cross  on  the  latter 
ticket,  being  without  apparent  purpose,  could  serre  only  to 
identify  the  ballot — Morrison  v.  Pepperman,  471. 

EQUITY  JUEISDIOTION-See  Appeal,  »,  ~  «;  Cobpob.,  •,  ^; 
Fraud.  Conv.,  •. 

1.  Correction  of  Misdescription  ^^^h^re  a  misdescription  of  the 

land  in  a  mortgage  is  corrected  by  the  parties  so  as  to 
make  it  cover  the  land  intended  to  be  described,  the  mort- 
gage lien  takes  priority  over  a  subsequent  attachment, 
though  the  correction  was  not  made  until  after  the  attach^ 
ment. — ^Rea  v.  Wilson,  517. 

2.  Unbbcobded   Mobtgaoe — Priority  Over  Attachment — ^An  unre- 

corded mortgage  on  land,  given  to  secure  a  pre-existing 
debt,  takes  priority  over  a  subsequent  attachment,  notwith- 
standing a  misdescription  of  the  land  in  the  instrument, 
since  equity  regards  that  done  which  ought  to  ^  done. — 
Idem. 

3.  SuBSEQxncNT    PuBCHASEB    "DKntfED— Attaching    Creditors — ^An 

attaching  creditor  is  not  a  subsequent  purcliaser  for  value, 
within  Code,  section  2925,  and  hence  an  unreoorded  mort- 
gage, or  other  instrument  creating  a  lien,  will  take  prece* 
dence  over  a  subsequent  attachment — Idem. 

4.  Injunctions— Re-Subvey   of    Established    Highway — OhstruO' 

tiona — Plaintiff  obstructed  an  established  highway  under  the 
claim  that  It  was  wrongfully  located,  and  the  board  of 
supervisors  ordered  and  confirmed  a  re-survey,  which  found 
that  the  established  survey  was  on  the  correct  line,  but  the 
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original  field  notes  were  followed  in  the  second  survey,  and 
were  found  to  be  Incorrect  Held,  that  the  re-opening  of  the 
road  could  not  be  enjoined. — McNamara  v.  Brehm,  576. 

5.  Laches— Where  the  delay  of  an  administrator  in  bringing  an 

action  for  an  accounting  was  occasioned  by  his  misappre- 
hension of  the  validity  of  a  contract  between  the  deceased 
and  defendant,  who  l^d  not  altered  his  position  on  that 
account,  it  was  not  sufficient  to  estop  plaintiff  from  main- 
taining the  suit— Stennett  v.  First  National  Bank  Red 
Oak,  273. 

6.  Remedy  at  Law  —  Discrimination   in   Taxation-=— Can   be    re- 

lieved against  only  by  the  remedies  in'  the  nature  of  appeals, 
granted  by  section  831,  Code  of  1873. — Crawford  v.  County, 
118. 

7.  Temporaky    Sewer — Nuisance — ^Where   a   city,    in    accordance 

with  an  ordinance  duly  adopted,  builds  a  temporary  open 
sewer  on  streets  running  through  a  plat  which  it  had  never 
accepted,  an  abutting  property  owner  has  an  aotion  at 
law  for  damages  for  tjie  trespass,  and  the  maintenance  of 
such  sewer  cannot  be  enjoined. — Cooper  v.  City  of  Cedar 
Rapids,  367. 

8.  Setting  Aside  Settlement— Guardian  and  Ward — Filing  Claim 

With  Administrator — ^When  plaintiff  In  an  action  against 
the  administrator  of  her  deceased  guardian  and  the  sureties 
on  the  guardian's  bond  asked  that  a  settlement  and  release 
obtained  by  the  guardian  be  set  aside  for  fraud,  and  for  an 
accounting,  and  for  judgment  against  the  administrator, 
and  the  sureties  on  the  guardian's  bond,  an  accounting  is 
not  necessary  to  enable  her  to  maintain  the  action,  nor  Is 
itg^ecessary  that  she  should  first  present  her  claim  to  the 
administrator. — Witt  v.  Day.  110. 

9.  Fraud  or  Guardian — It  is  proper  to  sue  in  equity  to  set  aside 

an  alleged  settlement  made  by  a  guardian  and  his  ward,  on 
the  ground  of  misrepresentation  and  fraud. — Van  Rees  v. 
Witzenburg,  30. 

10.  Evidence  to  Set  Aside — A  settlement  made  by  a  guardian  with 
his  ward  out  of  court  will  be  set  aside  for  misrepresentation 
and  fraud,  when  the  guardian  kept  the  ward  in  ignorance 
of  his  rights  by  not  disclosing  everything,  and  the  ward 
did  not  know  he  was  making  a  full  and  final  settlement 
— Idem. 
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11.  Same — Plaintiff,  wben  19  years  of  age,  came  to  the  state  to 

seek  a  settlement  with  her  guardian.  She  had  been  absent 
8  years,  and  knew  but  little  about  the  condition  of  the 
estate.  The  settlement  was  conducted  entirely  by  the  guar- 
dian's bondsmen  and  their  attorney,  who  were  all  men  of 
large  business  ability  and  versed  in  such  affairs.  They 
knew  that  plaintiff  was  inexperienced  and  without  any  com- 
petent adviser;  that  she  feared  litigation — a  fear  that  had 
been  increased  by  their  statement  that  the  guardian's  bond 
was  invalid,  the  guardian  insolvent  and  that  all  she  could 
get  was  by  settlement;  and  though  they  oould  have  ascer- 
tained the  amount  due  her  with  reasonable  certainty  from 
the  papers,  which  she  examined,  but  was  unable  to  under- 
stand, they  misrepresented  the  amount  due,  and  concealed 
the  fact  that  the  bondsmen  held  a  mortgage  from  the 
guardian  as  indemnity.  Held,  that  plaintiff  was  entitled 
to  have  the  settlement  and  release  thus  obtained  set  aside 
for  fraud.— Witt  v.  Day.  110. 

12.  Consolidation — ^Where  a  suit  is  brought  in  equity  by  a  ward 

to  set  aside  a  settlement  with  his  guardian,  and  another 
ward  files  objeotions  to  the  guardian's  report,  such  matters 
may  properly  be  consolidated  on  agreement  of  the  parties 
that  they  may  be  tried  together. — ^Van  Rees  v.  Witzen- 
burg,  30. 

13.  Costs  on  Consolidation — On  such  consolidation,  costs  miEide  on 

the  trial  of  such  objection  will  not  be  taxed  against  the 
ward,  in  equity,  where  ^uch  ward  did  not  Join  in  the  ob- 
jection, and  was  not  a  party  thereto,  save  as  the  consolida- 
tion order  made  him  a  party. — Idem. 

14.  Joinder   of    Defendants — The    administrator    of    a    deceased 

guardian  and  the  sureties  on  the  guardian's  bond  are 
properly  Joined  as  parties  defendant  in  a  suit  in  equity  to 
set  aside  a  settlement  and  release  obtained  by  the  guardian, 
and  for  an  accounting,  and  for  Judgment  against  the  admin- 
istrator and  such  surety. — ^Witt  v.  Day,  110. 

15.  Subrogation — Voluntaby  Payment — ^Where  a  stranger  who  is 

under  no  legal  obligation  to  pay  a  note,  does  so  at  the 
request  of  an  endorser  thereon,  but  without  the  request  of 
the  maker,  and  the  Indorser  afterwards  fraudulently  pro- 
cures possession  of  the  note,  and  collects  the  amount  due 
from  the  maker,  the  stranger  will  not  be  subrogated  to  the 
right  of  the  original  payee,  he  being  a  mere  volunteer. — 
Mattison  v.  Dent,  561. 
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ESTATES— See  Contracts,  *;  Equitt  Jur.,  *;  Estoppel,  •;  Intbr- 

VENTIONS;  PRAOT.,  »    «*. 

1.  Administrators  ^RioHT  to   Site  fob  Tbbspass   on   LiAin>B   or 

Decedent — ^An  administrator  cannot  maintain  trespass  for 
injuries  to  real  estate  of  his  intestate. — Hook  y.  Garfield 
Goal  Co.,  210. 

2.  MmiNO   Lease — Riglit   to  Make  Before    Admeasurement    of 

Dower — ^A  widow  whose  dower  has  not  been  admeasured  has 
no  interest  in  the  lands  of  her  husband,  so  as  to  make  a 
mining  lease  thereof. — Idem. 

3.  Compensation  of  Attorney  —  Contract  With  Aominibtratob — 

Estate  Not  Chargeable — Where  the  administrator  of  one 
killed  on  a  railroad  entered  into  a  contract  with  plaintifCs, 
a  firm  of  attorneys,  under  which  they  were  to  bring  suit 
against  defendants,  and  receive  one-half  the  sum  recovered' 
as  their  compensation,  such  contract  was  not  binding  on 
the  estate.— Rickel  v.  C.  R.  I.  ft  P.  Ry.  Co.,  148. 

ESTOPPEL~See  Contract,*;  Instruct.,*;  Iksur.,';  New  Trial,  ■. 

'  1.  Assert  Lien— PlaintifF  furnished  labor  and  materials  for  the 
improvement  of  a  mine,  and  agreed  with  the  general  mna- 
ager  of  the  company  that  he  would  take  the  price  therefor 
from  a  store  owned  by  a  partnership  composed  of  the 
general  manager  and  his  brother,  but  it  was  not  agreed 
that  the  company  should  pay  the  partnership.  Plaintiff 
purchased  goods  at  the  store  to  the  value  of  his  claim*  and, 
on  a  receiver  being  appointed  for  the  firm,  he  was  sued  for 
the  amount  due  the  firm.  Before  the  termination  of  such 
suit  against  the  plaintiff,  he  stated  to  A.  that  his  claim 
against  the  coal  company  was  settled,  but  he  did  not  know 
at  the  time  that  A.  intended  to  purchase  the  mine,  or  had 
any  interest  therein.  Held,  not  to  estop  plaintiff  from 
asserting  the  mechanic's  lien  against  the  mine  after  it  had' 
been  purchased  by  A. — Klrchman  v.  Standard  Coal  Co.,  668. 

2.  To  Deny  Acceptance — The  fact  that  the  conditional  accept- 
ance of  a  decedent's  offer  to  sell  certain  securities  held  by 
defendant  was  received  and  acquiesced  in  by  his  widow 
and  some  of  his  heirs,  who  knew  nothing  of  the  original 
transactions  between  the  contracting  parties,  was  not  suffi- 
cient to  estop  deceased's  administrator  from  maintaining  an 
action  for  an  accounting. — Stennett  v.  First  National  Bank 
Red  Oak«  273. 
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EYIDENGEl— See  Bastardy;  Contbmpts,  »;  Grim.  Law,  •,  •,  »,  ", 
"f ".  ",  "t  "t  "f  "f  %  ", ".  »•  to  «, «  «  ••  to  ••;  Damagbs,  »;  Forc- 
ible £ntbt;  Fraud,  *;  Iivdorsbmbnts;  Imsur.,  ^S  "  to  **;  Intoz. 
Liquors,  *;  Mortgages,  *.  ^Ibglig.,  ';  Plead.,  *;  Bail.,',  ".  >*; 
Wills,  \  •,  •. 

1.  Admissibility  and  Relevancy— Where  a  father,  who  had  his 

son  arrested  for  assault  with  Intent  to  Inflict  bodily  injury, 
testified  that  defendant  was  absent  from  home-  for  a  year, 
eyidence,  on  his  part,  over  defendant's  objection,  that  de- 
fendant during  such  time  was  in  Jail,  should  have  been  ex- 
cluded as  immaterial. — State  t.  Bysong,  419. 

2.  Same — It  was  competent  to  show  that  the  son  was  heard  to 

threaten  to  whip  the  father  and  that  he  hit  the  faher  with 
a  fork. — Idem. 

3.  Admissions — Competencu — In  a  suit  to  have  a  bill  of  sale  de- 

clared a  mortgage,  admissions  by  the  defendant  that  he 
loaned  the  money  and  held  the  instrument  as  security  are 
competent — ^Bullard  ▼.  Bullard.  423. 

Assault  —See  \ «,  anU;  ",  post. 

4.  Competencyof  Witness— Not  Destroyed  bt  Beino  Made  Pabtt 

— Amendment  Without  Notice^  Adding  Partu — ^Where  a  wit- 
ness lives  beyond  the  Jurisdiction  of  the  court,  and  is  not 
served  with  notice  of  the  suit,  he  is  not  disqualified  from 
t.estify1ng  by  deposition  to  a  personal  transaction  with  plain- 
tiffs intestate  by  the  filing  of  an  amendment  to  the  petition 
naming  him  as  a  party,  since  such  amendment  is  not  sufll- 
clent  to  make  him  a  party  thereto. — Hicks  v.  Williams,  691. 

I 
6.    Transaction  With  Decedent — Witness  Liable  Without  Refer* 

ence  to  Result  of  Suit — The  principal  on  a  note,  who  pays 

it,  and  turns  it  over  to  the  plaintiff's  intestate,  and  becomes 

liable  to  him  thereon,  may  testify  thereto  in  an  action  oy 

the  administrator  against  a  surety,  in  which  latter  relies 

on  such  payment  as  a  defense,  since  the  principal  is  liable 

thereon  in  either  event — laem. 

Cross-Examination— See  •,  ",  posi. 
Decedents — See  *,  ante. 
6.    Conclusions — ^Where  a  surety  on  a  note  contends  in  an  action 
thereon  that  it  was  paid  to  an  intermediate  holder  by  the 
principal,  the  latter  can  not  be  asked  if  he  paid  the  note  to 
such  holder.—Hlcks  v.  Williams.  691. 
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7.  Insanity — ^Where  the   insanity  of   a  defendant  is   in  issue* 

questions  asked  a  non-expert  witness,  relating  to  the  health 
of  the  defendant  and  his  appearance  and  physical  condi- 
tion, are  not  objectionable,  as  calling  for  conclusions. — 
State  V.  Wright,  436. 

8.  Cboss   Examination — Interest  of  Witness — To   show   the   in- 

terest in  the  litigation,  where  defendant  sought  to  ayoid  a 
contract  of  purchase  from  plaintiff  of  a  Buckeye  binder,  a 
witness  for  defendant  S.,  who  wrote  a  letter  for  defendant 
to  plaintiff  to  cancel  the  order  for  the  binder,  and  who, 
between  the  time  of  making  such  contract  and  the  writing 
of  such  letter,  sold  a  McCormick  binder  to  defendant,  ma^^ 
be  asked  as  to  the  employment  of  defendant's  attorneys  by 
the  MqCormick  Company. — Aultman,  Miller  &  Co.  v.  Nilson, 
634. 

9.  Examination — It  is  not  error  not  to  allow  a  witness  to  answer 

a  question  when  he  has  answered  substantially  the  same 
question. — State  v.  Wright,  436. 

10.  Experts — In  a  will  contest  on  the  ground  that  testator  was 

lacking  in  testamentary  capacity,  an  instruction  that  the 
conduct  of  deceased  was  of  more  weight  than  the  opinion 
of  witnesses,  whether  expert  or  otherwise,  and  that  the 
Jury  should  draw  its  own  conclusions,  whether  they  did  or 
did  not  agree-  with  the  opinions  of  the  witnesses,  was  not 
erroneous,  in  that  it  charged  that  expert  testimony  should 
be  regarded  as  the  lowest  order  of  evidence. — Howe  v. 
Richards,  220. 

11.  Hypothetical    Question  —Harmless     Ebbob — If     hypothetical 

questions  put  to  a  witness  did  not  conform  to  the  facts 
proved,  or  to  prove  which  the  evidence  tended,  there  watf 
no  prejudiqial  error  in  their  allowance,  where  the  court 
charged  that,  if  it  turned  out  that  such  hypothetical  ques- 
tions were,  in  material  and  important  particulars  incorrect, 
unfair  or  untrue,  the  Jury  should  attach  no  weight  to  the 
answers  thereto. — Howe  v.  Richards,  220. 

12.  Same — "So  complaint  can  be  made  because  of  the  omissions 

of  established  facts  in  hypothetical  questions  propounded 
to  phsrsicians,  by  the  state.  If  these  were  supplied  on  cross- 
examination. — State  V.  Wood,  411. 

13.  Impeachment— CoNTBADicnoN — It  is  error  to  refuse  to  admit 

evidence  that  a  witness  made  contradictory  statements  else- 
where.—State  V.  Wright,  436. 
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14.    Same — ^Where  a  witness  in  a  murder  case  testifies  to  the 
transaction  in  the  saloon  when  the  homicide  occurred,  it 
'     is  error  to  refuse  to  permit  the  defendant  to  inquire  if  he 
had  not  stated  in  a  certain  time  and  place,  that  when  defend- 
ant entered  the  saloon  he  went  out — Idem. 

lb.  Same — ^Where  a  witness  testifies  that  statements  in  writing 
signed  by  him  which  are  in  conflict  with  his  testimony  were 
signed  by  him  without  knowing  the  contents  thereof*  it  is 
error  to  refuse  to  admit  evidence  that  it  was  read  to  him 
twice  before  he  signed  it — Idem. 

9 

16.  CJoNTRADiCTiON  ON  SAME  SiDE — ^Whcre  plaintiff,   a  boy   of  16 

years,  testified  that  he  woud  not  have  attempted  to  go 
through  the  freight  train  which  blocked  the  street. if  the 
brakeman  had  not  assured  him  that  he  had'  plenty  of  time, 
evidence  offered  by  him  that  he  was  not  familiar  with  the 
danger  incident  to  the  act  was  properly  excluded,  sinoe 
it  contradicted  plaintiff's  own  testimony. — Scott  v.  St  L.  K. 
ft  N.  W.  Ry,  Co.,  54. 

17.  GbosS'Examinatioit — ^Where  the  prosecutor  in  a  prosecution 

for  assault  with  intent  to  infiict  great  bodily  harm  testified 
that  defendant  knocked  him  down  and  kicked  him,  whereby 
his  arm  and  several  of  his  ribs  were  broken,  which  was 
contradicted  by  defendant  who  claimed  that  the  injuries 
were  sustained  while  the  witness  was  fixing  a  bam,  the 
question,  on  cross-examination,  whether  the  witness  did  not 
tell  one  B.,  in  W.  township,  P.  county,  Iowa,  in  August 
1899,  that  the  injury  refered  to  was  sustained  while  fixing 
a  bam,  was  not  objectionable  on  the  ground  that  the  time 
and  place  were  not  suffloiently  specified  for  the  purpose  of 
impeachment,  or  as  improper  cross-examination. — State  v. 
Bysong,  419. 

18.  Re-Examination — On     Bias    of     Witness — Held   Improper — 

Where  a  witness  for  the  state  testifies,  on  cross-examinar 
tion,  in  a  prosecution  for  maintaining  a  liquor  nuisance, 
that  he  was  one  of  the  parties  who  employed  assistant 
counsel,  it  is  error  to  permit  the  witness  to  testify,  on  re- 
examination, against  the  defendant's  objection,  that  the 
town  had  been  overrun  with  lawlessness  and  liquor  selling 
for  the  last  two  years. — State  v.  Moran,  535. 

Insanity —See  \  ante. 

19.  Introduction — Notice  of  Injuby — Acts  Twenty-second  Oeneral 

Assembly,  chapter  25,  section  1,  requires  notice  of  an  injury 
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from  a  detective  street  to  be  served  on  the  defendant 
munioipality  within  90  days  after  the  injury.  The  record 
on  appeal  shows  that  plaintiff  offered  in  evidence  a  copy 
of  a  notice  of  injury,  the  original  having  been  lost;  that 
defendant  objected;  and  that  no  ruling  was  made  on  the 
objection.  Later,  plaintiff  introduced  evidence  on  the  ser- 
vice of  the  notice,  a  return  of  which  was  endorsed  on  the 
copy  previously  offered.  Held,  that  the  record  sufficiently 
showed  that  the  trial  court  accepted  the  notice  as  intro- 
duced in  evidence. — Finnegaii  v.  City  of  Sioux  City,  232. 

20.  Leading  Questions— Where  a  witness   for  the   defense   in  a 

homicide  case  is  unwilling,  it  is  error  to  refuse  to  allow 
leading  questions  to  be  asked  him  on  his  direct  examina- 
tion, and  he  may  be  asked  if  he  had  not  made  certain  state- 
ments to  defendant's  attorney. — State  v.  Wright,  436. 

Limitation  of  Action— See  >*.  post. 

21.  When  Action  Abose— DeHvery  of  Contract  at  Place  of  Mailing 

— ^Where,  in  an  action  on  a  note  executed  in  another  state 
defendant  pleads  the  statute  of  limitations  of  such  state  in 
bar  and  plaintiff  has  testified  that  he  accepted  defendant's 
offer  to  send  him  the  note,  he  may  be  asked  if  he  expected 
the  note  to  come  by  mail,  or  the  defendant  to  come  and 
bring  it. — Thorp  v.  Thero.  573. 

22.  Loan — ^Lettebs  of  Lender — ^Where  plaintiff  claimed  that  she 

borrowed  money  from  friends  in  another  state,  with  which 
the  cattle  in  controversy  were  purchased,  letters  received 
by  her  from  such  parties,  showing  that  they  had  sent  her 
money  as  requested,  were  properly  admitted  in  evidence. — 
*  Kocher  v.  Palmetler,  84. 

Motion  to  Strike— See  «*,  ^.post. 

23.  Objections-  Timely  Objection — ^Where,  on  a  prosecution  for 

obtaining  the  signature  to  a  bank  check  by  false  representa- 
tations,  evidence  that  the  defendant  made  similar  repre- 
sentations to  a  certain  other  person  and  procured  |25.00 
from  him  by  reason  thereof,  is  improperly  admitted  with- 
out proof  of  the  falsity  of  such  representations,  a  motion 
to  strike  was  not  too  late. — State  v.  Carter,  15. 

24.  Motion  to  Strike — The  estimate  of  a  witness  as  to  the  amount 
of  produce  that  would  be  needed  to  pay  a  year's  rent,  is  not  a 
conclusion  and  if  subsequent  testimony  shows  that  the 
answer  is  a  conclusion  or  hearsay,  a  motion  to  strike  is 
essential. — Evans  v.  Hughes,  711. 
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25.  Order    of    Proof— To   make  admissions  competent,   it  is   not 

necessary  tliat  defendant  be  first  on  tlie  stand,  or  that  his 
evidence  on  a  former  trial  be  offered. — ^Bollard  v.  Ballard, 

428; 

26.  Plea  and  Proof  — Pboviko  Needless  Alleqatioit — ^Wbere  plain- 

tiff alleged  in  her  complaint  for  the  possession,  of  cattle  that 
she  was  the  owner,  and  in  her  reply  set  up  fraud  in  a  bill- 
of  sale  of  them  obtained  by  the  defendant  from  her  hus* 
band,  proof  of  the  fraud  was  not  essential  to  plaintiff's 
right  to  recover,  since  proof  of  ownership  would  entitle,  her 
to  possession. — ^Kocher  v.  Palmetier,  84. 

27;  Practice— Curing  of  Ebrob — Reading  Deposition  Not  in  Bvi^ 
dence — ^Where  defendant  read  in  evidence  part  of  a  deposi- 
tion taken  by  plaintiff,  before  the  d^KMition  had  been 
offered  in  evidence,  the  error,  if  any,  was  cured  by  the 
subsequent  reading  of  the  whole  deposition  by  plaintiff. — 
Oxtoby  V.  Henly,  697. 

28.  Stbikino  ESyidence — ^Where  plaintiff  claimed  that  she  furnished 

her  husband  the  money  to  purchase  the  cattle  in  contro- 
versy, and  the  evidence  tended  to  show  that  defendant  had 
notice  of  such  fact,  a  motion  by  defendant  to  strike  out  all 
evidence  tending  to  show  a  sale  of  the  cattle,  or  any'  part 
of  them,  by  the  husband  to  plaintiff,  for  the  reason  that  the 
pretended  sale  was  not  in  writing,  signed  and  acknowledged 
by  the  husband,  and  recorded  as  required  by  law,  and  be- 
cause there  was  no  claim  that  defendant  had  actual  notice 
of  plaintiff's  ownership  until  after  the  sale  to  him,  was 
properly  denied. — ^Kocher  v.  Palmetier,  84. 

Presumptions  —See  ",  post. 

29.  Privileged  Communications— In  an  action  for  injuries  from 

a  defective  street,  defendant  city  sought  to  show  by  plain- 
tiffs attending  physician,  after  plaintiff  denied  this  while 
a  witness,  that  at  the  time  of  treatment  for  his  injury  he 
was  also  treated  for  delirium  tremens.  Held^  that  the 
evidence  was  properly  excluded. — Finnegan  v.  City  of  SiouH 
City,  232. 

Re-Examination  —See  '»  ante. 

30.  Reputation     To    the    question    whether    witness    knows    the 

general  reputation  of  defendant  for  "peace  and  quiet"  an 
answer  "I  have  always  understood  it  to  be  good,"  while  not 
a  direct  answer,  may  properly  l>e  left  in  the  record. — State 
V.  Wright,  436. 
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31.  Sister  State  Law  —  Presumptions — Acknowledgments — In    the 

absence  of  proof  to  the  contrary*  the  court  will  presume 
that  a  Justice  of  the  peace  of  Nebraska  could  take  and 
make  acknowledgments  of  deeds  of  adoption. — Bresser  y. 
Saarman,  720. 

32.  Limitation  of   actions — Stipulation   That  Action  is   Barrea 

Under  Laws  of  a  Sister  State — In  an  action  on  a  note 
executed  in  another  state,  an  agreement  by  the  parties  that 
any  cause  of  action  on  the  note  was  barred  by  the  statute 
of  limitations  in  such  state,  which  was  pleaded  in  bar, 
cannot  be  excluded  by  the  court  as  immaterial. — ^Thorp  v. 
There.  573. 

33*  Statute  of  Fdraus — CJonditional  Delivery — Evidence  of  Intent 
— The  intent  of  the  parties  to  a  sale  of  personalty  is  a  fact 
which  should  always  be  considered  by  the  Jury  in  deter- 
mining whether  a  conditional  delivery  of  property  alleged 
to  be  sold  constitutes  such  a  delivery  as  will  take  the 
transactions  out  of  the  statute  of  frauds,  and  an  instruction' 
which  eliminates  that  fact  from  consideration  of  the  Jury 
is  erroneous. — ^Thompson  v.  Frakes,  585. 

34.  Promise  to  Pat  Debt  of  Another — Separate  Consideration — 
Plaintiff  bought  certain  threshing  machinery  and  extras 
from  defendant,  as  agent  for  the  manufacturer,  by  written 
contract,  agreeing  therein  to  pay  the  freight  on  them.  At 
the  time  of  the  purchase  defendant,  individually,  agreed, 
orally  with  plaintiff  that,  in  consideration  of  the  purchase 
and  as  an  inducement  to  make  the  same,  and  in  considera- 
tion of  defendant's  commission  to  be  received  from  the 
sale,  he  would  pay  the  cost  of  such  freight  and  extras. 
Held,  that  plaintiff,  having  been  compelled  to  pay  the  manu- 
facturer for  such  freight  and  extras  could  recover  the  same 
from  defendant — Carraher  v.  Allen,  168. 

Transaction  With  Decedent— See  S  an/^. 
Witness -See  *,  »,  •,  anU. 

EXEMPTI0N8~See  Liens,  «, »;  Fraud.  Conv..  »,  •;  Taxation,  ». 

Exempt  Earnings —  Extension  of  Ninety-day  Period — The  fact 

that  the  head  of  a  family  has  to  bring  an  action  to  recover  his 

wages,  and  is  unable  to  recover  Judgment  therein,  or  reduce 

such  wages  to  possession,  till  more  than  90  days  after  such 

wages  were  earned,  does  not  render  such  wages  exempt 
from  liability  for  his  debts  after  the  debtor  so  recovers 

Judgment — Chadwick  v.  Stout,  167. 
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EXPERTS— See  Criminal  Law.  «  »«,  ";  Evidekoe,  »,  ». 

FALSE  ARREST— See  Cities  and  Towns.  *, 

FALSE  PRETENCES— See  Criminal  Law.  "  to  ";  Evidence.  « 

FALSE  BEPRESBNTATIONS— See  Fraud,  «,  to  •;  Insurance,  /; 

Pleading,  ^ 
FILING— See  Practice.  «. 
FILIKGCLAIMS-See  Equity  J UR.,  •. 

FOBCIBLE  ENTRY  AND  DETAINER. 

1.  Issues — Evidence — In  forcible  entry  and  detainer,  where  the 

controversy  arose  over  the  title  to  a  strip  of  land  between 
lots,  testimony  as  to  the  true  line  between  the  lots  was 
properly  rejected. — Delmonlca  Hotel  Co.  v.  Smith.  659. 

2.  Same — Where  one  sued   the  owner  of  an  adjoining   lot   for 

forcible  entry  and  detainer  of  ground  between  their  lots, 
the  title  to  which  was  in  dispute,  evidence  as  to  the  use 
of  the  fence  erected  thereon  many  years  before  was  im- 
material.— Idem, 

FORECLOSURE- See  Attorney   and  Client,  ";   Mortgages,  *; 

Receivers. 
FOREIGN  RECEIVERS-See  Rkceiver. 
FORGERY— See  Criminal  Law,  «>,  ". 
FORMER  ADJUDICATION -See  Judgments,  ».  •. 
FRATERNAL  ASSOCIATIONS-See  Taxation,  ». 

FRAUD-  See  Equity  Jur.,  ■, »,  ",  ";  Evid..  *•;  Judgments,  *;  Lim. 
OF  Actions,  ■,  •;  Prin.  and  Surety,  »;  Rail.,  *. 

1.  Admissions— Avoidance   foe  Fraud— A   written   admission   or 

liability,  and  promise  to  pay,  taking  the  claim  out  of  the 
statute  of  limitations,  made  by  a  sheriff  as  to  money  de- 
posited with  him  as  damages  for  a  railroad  right  of  way, 
cannot  be  avoided  on  the  ground  of  fraud,  because  the 
sheriff  signed  the  writing  without  reading  it,  and  the  attor- 
neys of  the  promisee  said  it  was  to  protect  their  client 
against  the  railroad. — Bannister  v.  Mclntire.  600. 

2.  False    Representations—  Materialitt — A      purchase      of      a 

machine  cannot  be  rescinded  because  of  false  representa- 
tions that  A.  is  the  local  agent  of  the  seller,  and  would 
keep  repairs  for  the  machine,  repairs  being  kept  by  another, 
and  It  not  being  shown  that  the  purchaser  would  suffer  by 
S.  not  being  such  agent — Aultman,  Miller  ft  Co.  v.  Nilson. 
634. 
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8.  Pboof — ^EMdence  that  plaintifF's  agent  told  the  surety  on  a 
note  that  the  maker,  who  was  a  son  of  the  surety,  would 
pay  the  debt,  and  that  the  liability  would  not  fall  on  hlm» 

^  and  that  the  surety  was  unlearned,  and  weak,  physically 

and  mentally,  but  not  so  much  so  as  to  prevent  him  from 
understanding  the  nature  of  a  surety's  liability,  was  not 
sufficient  to  relieve  him  from  his  surety  obligation  on  the 
ground  of  fraud. — ^Robinson  ft  Ck).  v.-  Larson,  173. 

4.  Rescission  on  Account — ^Where  plaintiffs  agent,  after  being 

informed  that  defendant  relied  upon  the  Judgment  of  a 
brother  and  desired  it  in  the  matter  proposed,  falsely  repre- 
sented to  defendant  that  defendant's  brother  had  said  it 
would  be  advisable  to  buy  certain  stock  food,  which 
such  agent  was  endeavoring  to  sell  to  defendant  and  for 
which  defendant  gave  his  note,  and  defendant  soon  after 
so  notified  the  plaintiff  that  such  representation  had  been 
made  and  was  false,  disaffirmed  the  sale,  demanded  a  sur- 
render of  the  note,  and  refused  to  accept  the  food,  no 
action  will  lie  to  enforce  the  pasrment  thereof. — Higbee  v. 
Trumbauer,  74. 

5.  Waiveb — Fraud  of  Agent   for  Mutual  Insurance  Company — 

Where  defendant  became  a  member  of  a  mutual  insurance 
company  in  1899  by  taking  a  six-year-policy,  and  the  com- 
pany made  a  general  assignment  for  the  benefit  of  creditors 
in  1891,  and  an  action  was  brought  on  defendant's  d^K>slt 
notes  by  the  assignee  in  1897  the  fact  that  the  company's 
agent  had  misrepresented  the  condition  of  the  company  to 
defendant  at  the  time  of  the  Issuance  of  his  policy  consti- 
tuted no  defense  to  the  action,  since  he  waived  the  fraud 
by  retaining  and  enjoying  the  benefits  of  his  contract — 
Sherman  v.  Frazier,  236. 

6.  Ratitication  of — Principal  and  Agent — ^Where  a  payee  of   a 

note,  which  is  procured  on  his  agent's  false  representations 
made  in  his  presence,  refuses  to  surrender  such  note  on 
notice  of  the  falsity  of  such  representations,  such  refusal 
will  amount  to  such  a  ratification  of  the  agent's  acts  and 
statements  as  to  make  evidence  of  such  acts  and  state- 
ments admissible  in  an  action  to  enforce  payment — ^Higbee 
V.  Trumbauer,  74. 

FRAUDULENT  CONVEYANCE. 

1.  Evidence  to  Set  Aside  —  Defendant  conveyed  land  to  his 
sister   for  an   alleged    consideration   of   |400;    the   latter 
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executing  her  note  therefor,  which  was  use)!  by  defendant 
as  collateral,  but  always  redeemed  by  him.  At  the  time 
of  sale,  defendant  was  Indebted  to  plaintiff,  and  an  action 
was  pending  against  him  by  another  i>arty.  Though  the 
sister  had  funds  with  which  to  pay  the  note,  payment  was 
not  asked  or  made  until  long  after  it  became  due.  The 
note  was  finally  deposited  in  a  bank  in  another  town  and 
sent  by  the  latter  to  a  bank  in  the  town  of  defendant's 
residence,  for  collection,  though  there  was  no  reason  why 
defendant  could  not  have  collected  it  himself.  Under 
direction  of  defendant,  the  bank  collected  only  its  face 
value,  though  it  called  for  interest.  At  the  time  of  pay- 
ment the  sister  knew  of  a  Judgment  existing  against  the 
defendant,  and  of  the  pendency  of  plaintiff's  action.  Held, 
sufficient' to  show  that  the  conveyance  was  made  to  hinder, 
delay,  and  defraud  creditors,  and  was  therefore  void. — 
Yetzer  v.  Yetzer,  162. 

2.  Parent  and  Child — ^Where  a  son,  who  was  insolvent,  conveyed 

land  to  his  father  and  mailed  the  deed,  without  any  pre- 
vious understanding  or  agreement  between  them  that  such 
a  conveyance  was  to  be  made,  the  conveyance  was  in  fraud 
of  creditors. — Clearfield  Bank  v.  Olm,  476. 

« 

3.  RxsuLTiNo  Tbust — Creditors  of  a  husband  cannot  establish  a 

resulting  trust  to  land  purchased  by  the  wife,  on  that  it 
was  acquired  with  personal  property  voluntarily  transferred 
to  the  wife  in  fraud  of  creditors,  without  showing  the 
amount  of  the  husband's  money  which  was  put  into  the 
land.— Stubblefield  v.  Gadd,  681. 

4.  Insufficient  Evidence — A  creditor  of  a  firm  obtained  Judg- 

ment against  it  for  |3,500,  and  garnished  defendants 
thereon,  attacking  as  fraudulent  the  firm's  mortgage  and 
bill  of  sale  of  its  stock,  and  transfer  of  its  notes  to  defend- 
ant The  Jury  returned  a  verdict  for  |1,039.83  against  de* 
fendant  Held,  that  the  fact  that  the  stock  and  accounts 
of  the  firm  were  confessedly  worth  much  more  than  the 
amount  of  plaintiffs  Judgment  showed,  that  the  Jury  had 
found  no  fraud  relating  to  the  goods  and  accounts  and, 
hence,  the  contention  that  there  was  no  evidence  to  support 
the  finding  of  fraud  in  the  sale  and  mortgage  was  sustained. 
— Stortenbaker  v.  Pullman  ft  Plumer,  669. 

5.  Exempt  Property  — >^Where  forty  acres  of  defendant's  farm  was 

occupied  as  a  homestead,  the  fact  that  he  conveyed  the 
whole  of  it  to  his  father  to  avoid  creditors  did  not  subject 
that  forty  acres  to  their  claims. — Clearfield  v.  Olln,  476. 
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6.  Land    Including    Hobiestead — Value    Above    Incumbrance — 

Where  a  tract  of  land,  including  a  homestead,  is  subject 
to  a  mortgage  and  Judgments  for  a  sum  larger  than  the 
value  of  the  portion  of  the  land  which  is  not  included  in 
the  homestead,  a  voluntary  conveyance  by  the  owner  to  his 
wife  is  not  fraudulent. — Stubblefield  v.  Gadd,  681. 

7.  Issue  and  Proof  —  Evidence  of  the  fraudulent  character  of  a 

bill  of  sale  is  admissible  in  an  action  to  set  aside  the  fraud- 
ulent conveyance  of  property  to  a  wife,  in  which  the  defense 
that  the  property  was  sold  for  the  husband's  debt,  and 
afterwards  conveyed  to  the  wife  by  the  purchaser,  is  met 
by  the  contention  that  the  property  included  in  the  bill  of 
sale  was  used  by  her  to  pay  for  such  land. — Idem. 

8.  Laches— Property  was  fraudulently  conveyed  by  a  husband  to 

his  wife,  but  plaintiff,  who  was  a  simple  creditor,  failed 
to  reduce  his  claim  to  Judgment  for  twelve  years  thereafter. 
The  husband  renewed  the  notes  which  evidenced  such  in- 
debtedness, but  the  wife  refused  to  mortgage  the  land  to 
secure  the  debt,  and  paid  a  mortgage  debt  on  the  land  with 
her  own  money.  Held,  that  plaintiff's  laches  would  bar  a 
suit  to  set  aside  the  fraudulent  conveyances,  brought  four- 
teen years  after  the  conveyance. — Idem. 

9.  Pleading  and  Decree  — Proyer — The  pleadings  in  a  suit  to  set 

aside  a  fraudulent  conveyance  from  a  husband  to  his  wife, 
to  which  the  wife  pleads  that  the  property  was  sold  for 
the  husband's  debts  and  purchased  by  .a  third  party  and 
conveyed  to  her,  and  plaintiff  alleges  that  such  later  transfer 
was  a  mortgage,  and  was  satisfied  by  the  property  of  her 
husband,  are  sufficient  to  sustain  a  decree  subjecting  such 
lands  to  the  husband's  debts,  without  a  prayer  for  the 
cancellation  of  the  second  deed. — Idem. 

10.  Voluntary  Transfer  of  Property  to  Garnishee  —  Defendants 
took  a  note  for  the  amount  due  them  from  a  firm,  and 
received  a  chattel  mortgage  on  all  its  stock  and  accounts. 
The  next  day,  on  agreement,  the  firm  executed  a  bill  of 
sale  to  defendants,  and  a  contract  in  lieu  of  the  mortgage 
for  all  the  goods  covered  thereby,  agreeing  in  said  contract 
to  accept  the  property  without  mention  of  the  notes,  in 
full  satisfaction  of  the  debt  due  garnishees.  Certain  notes 
due  the  firm  were  also  transferred  to  defendants,  either  on 
the  day  of  making  the  mortgage  or  executing  the  bill  of 
sale.    Held,  that  a  verdict  in  favor  of  a  Judgment  creditor 
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of  the  firm  against  defendants  as  garnishees  was  proper, 
where  it  did  not  exceed  the  value  of  the  notes  so  trans- 
ferred, since  the  notes  were  released  by  the  bill  of  sale  )f 
they  were  given  as  collateral  security  for  the  principal 
note,  and  were  voluntary  transfers  if  made  after  the  sale, 
— Stortenbaker  v.  Pullman  ft  Plumer.  569. 

11.  Who  May  Assail  —  In  an  action  by  a  Judgment  creditor  to  set 
aside  a  conveyance  as  in  fraud  of  creditors,  a  defense  that 
the  deed  under  which  plaintifC  claimed  title  to  the  property 
for  the  rent  of  which  her  judgment  was  recovered  had  Itself 
been  set  aside  as  fraudulent  was  not  available,  since  de- 
fendants, not  being  creditors  of  plaintiff,  could  not  complain 
of  such  conveyance. — Yetzef  v.  Yetzer,  162. 

€  ARNISHM£NT--See  Fbaudulbnt  Conveyance,  ">. 

GENERAL  ASSIGNMENTS. 

Preferences — Mortgage  and  General  Assignment — A  debtor  ex^ 
ecu  ted  mortgages  on  his  stock  of  goods  to  secure  certain 
creditors,  and  two  days  thereafter  made  an  assignment  for 
the  benefit  of  his  creditors.  At  the  time  he  executed  the 
mortgages  he  had  no  intention  of  making  the  assignment. 
Held,  that  the  execution  of  the  mortgage  and  assignment 
were  not  so  connected  in  point  of  time,  circumstance,  and 
intention  as  to  constitute  one  transaction. — Diemer  v.  Guern- 
sey, 393. 

GENERAL  DENIAL— See  Pr^ctioe,  <«. 

GIFTS-See  Trusts. 

Delivery — Where  one  caused  stock  to  be  issued  to  him  as  trustee 
for  another,  but  there  was  no  delivery  of  the  stock  to  the 
beneficiary,  there  was  no  gift — Casteel  v.  Flint,  92. 

GOOD  CHARACTER— See  Chimin  a  l  Law,*. 
GOOD  FAITH  BUYER-See  Mortgages,  ^ 
GRADING— See  Contracts,  •, ',  •. 
GRAND  JURY— See  Criminal  Law.  «* 

GUARANTY  AND  OFFER  TO  GUARANTY . 

1,  Acceptance— Coiwideration — ^An  instrument  reciting  that,  to 
induce  a  certain  bank  to  extend  credit  to  a  named  principal, 
the  signers  guaranty  the  bank  the  payment  of  all  indebted- 
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ness  which  may  accrue  from  the  principal  to  the  bank 
within  a  certain  time,  not  exceeding  a  certain  sum,  for 
which  instrument  there  is  no  consideration,  except  the 
future  advances  to  be  made,  and  which  is  not  signed  at  the 
bank's  request  or  in  its  presenoe,  is  a  mere  ofCer  of  guar- 
anty, requiring  notice  of  acceptance  by  the  bank  to  bind  the 
guarantors. — German  Savings  Bank  v.  Roofing  Co.,  184. 

2.  Demand  and  Notice  of  Non-Payment  —  In   action  on  a  guar* 

anty  for  the  payment  of  all  indebtedness  accruing  to  a  bank 
from  a  certain  principal,  demand  and  notice  of  non-payment 
are  not  essential  to  a  recovery. — Idem, 

3.  Notice      to    Guarantors      of    Advances    Made   on   Guaranty  — 

Excuse  for  Not  Giving — In  an  action  on  a  guaranty  for  the 
payment  of  all  indebtedness  accruing  to  a  bank  from  a 
certain  principal  within  a  certain  time,  the  principal's 
Insolvency,  from  the  making  of  the  guaranty  down  to  the 
commencement  of  the  suit,  is  sufficient  excuse  for  not 
giving  notice  to  the  guarantors  of  the  advancements  or  of 
the  state  of  the  account  at  the  expiration  of  the  guaranty. 
Idem. 

4.  Release — Dissolution  of  Partnership — Guarantors  of  an  obliga- 

tion to  secure  the  bank  account  of  a  partnership  are  re- 
leased, where,  before  any  advances  are  made  thereunder, 
one  of  the  partners  withdraws  from  the  firm;  and  this, 
whether  the  obligee  knew  of  such  change  in  the  firm  or 
not,  and  though  a  member  of  the  firm  informed  the  oblig:ee 
that  no  change  had  been  made. — Byers  v.  Hickman  Grain 
Co.,  451. 

5.  Return  Within  Reasonable  Time  —  Jury  Question — Review  on 

Appeal — Where  the  evidence  showed  that  it  was  customary 
to  allow  buyers  of  ladies'  Jackets  a  reasonable  time  to 
inspect  them  and  try  them  on,  and  the  jury  found  that 
the  jackets  were  tested  and  returned  within  a  reasonable 
time,  such  verdict  will  not  be  disturbed  on  appeal  for  not 
conforming  to  the  guaranty  of  the  seller. — Samuels  v.  Ship- 
ley &  Co.,  580- 

6.  Change   by   Terms   op   Bill    Subsequently    Sent — Notice   to 

Seller — Where  defendant  in  ordering  ladies'  jackets,  exacted 
a  guaranty  from  plaintfE  that  they  would  fit  his  customers, 
the  contract  was  not  changed  by  a  printed  head  line  in 
plainiffs  bill  of  goods  requiring  notice  at  once  if  they  did 
not  conform  with  the  terms  of  the  contract — Idefiu 
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GUARDIAN  AND  WARD— See  Appeal.  '»;  Equitt  Jub..  •,  %  »•.  ",  ". 

",  ";  Limitations  of  Actions,  »;  Practice,  ". 
HEIRS— See  Insurance,  »,  •;  Practice,  »♦. 
HIGHWAY— See  Adverse  Possession,  *;  Equity  Jur.,  *. 

HOMESTEADS-See  Fraud.  Conv..  *,  •. 

1.  Improvements  After  Judgment  —  Nor  Subject  to  Judgment—* 

Where,  in  an  action  to  subject  part  of  the  value  of  a  home- 
stead to  plaintiff's  judgment,  there  were  findings  that  de- 
fendant acquired  his  homestead  prior  to  plaintiff's  judg- 
ment,  and  had  ever  since  occupied  it  as  such,  and  since 
the  entry  of  such  judgment  defendant  had  enhanced  its 
value  by  improvements  by  |700,  and  that  it  was  now  worth 
11,000,  such  findings  supported  a  conclusion  of  law  that  the 
Increase  of  value  since  the  judgment  was  not  subject  to  the 
payment  of  the  judgment — Ebersole  v.  Moot,  596. 

2.  Homestead    Right -Effect  of  Change  in  Statutes — Inclusion 

Within  City  Limits — Code  1873,  section  1996,  provided  that 
a  homestead  within  a  town  plat  should  not  exceed  one-half 
acre  in  extent  Acts  Twenty-third  General  Assembly  ex- 
tended the  Des  Moines  corporate  limits  to  include  unplatted 
lands.  Code  1897,  section  2987,  repealing  section .  1996, 
limited  a  homestead  in  a  town  or  city  to  one-half  acre  in 
extent.  Code,  section  51,  provides  that  the  repeal  of  exist- 
ing laws  shall  not  affect  any  right  which  has  accrued. 
Held,  that  the  extension  of  the  Des  Moines  corporate  limits 
so  as  to  include  a  five-acre  tract  of  unplatted  land  occupied 
as  a  homestead  and  the  subsequent  reduction  of  a  city 
homestead  to  one-half  an  acL^,  did  not  take  away  the  home- 
stead character  from  such  tract  in  excess  of  one-half  acre,  as 
the  homestead  is  proteqted  by  Code,  section  51. — Sayers  v. 
Chllders,  677. 

HUSBAND  AND  WIFE— See  Covenant,  «;  Title 
HYPOTHETICAL  QUESTIONS— See  Evidence,  «;  Instrtotions.  •. 
IMPEACHMENT— See  Criminal  Law,  •,  »»,  «;  Evidence,  ",",»*,",",». 
INCLUDED  OFFENSES— See  Criminal  Law,  «», ". 
INDICTMENT— See  Criminal  Law,  ", ", »%  «.  ", »  «  » 

INDORSEMENTS. 

1.  Construction  of  —  Oral  Evidence — It  may  be  shown  that  a 
writing  on  the  back  of  a  note,  "Sold  half  of  this  note  to 
R.,"  signed  by  the  payee,  never  had  any  legal  existence  as 
an  indorsement,  but  was  intended  and  understood  by  the 
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parties  as  Indicating  only  the  Interest  R.  had  in  the  paper. 
— Hathaway  v.  Rogers.  638. 

2.  Evidence — ^Evidence  that  after  H.  had  sold  his  interest  in  a 
patent  and  a  note  to  R.,  and  the  money  was  paid,  R.  asked 
what  he  had  to  show  that  he  had  any  Interest  in  the  note, 
and,  being  told  the  bill  of  sale,  he  said  this  might  get  lost, 
whereupon  H.  said,  ''Make  a  memorandum  on  the  back  of 
the  note,  and  I  will  sign  it,  to  that  effect,"  and  that  **Sold 
half  of  this  note  to  R.."  signed  by  H.,  was  then  written 
thereon,  and  that  then,  on  inquiry  by  R.  as  to  who  should 
carry  the  note,  it  was  agreed  R.  should  carry  it  a  while, 
and  then  H.  should  carry  it  a  while,  shows  that  the  writing 
had  no  legal  existence  as  an  indorsement,  but  was  merely 
to  indicate  the  interest  of  R.  in  the  paper. — Idem, 

INFORMATIONS— See  Contempts,  «;  Jurisdiction,  ». 
INJUNCTIONS— See  Adybbse  Possks^ion,  •;  Equity  Jub.,  *;  Land- 
lord AND  Tenant. 
INJURIES—See  Neolioengb. 
INNOCENT  PURCHASER— See  Mortgages.  ». 
INSANITY— See  CovenantSi  •;  Criminal  Law,  »•  to  **;  Evidknoe,  '. 
INSOLVENCY— See  Contracts,  ».  ». 

INSTRUCTIONS-See  appeal,  ",  »  w;  Commissions;  Con- 
tracts, ", ";  Crim.  Law,  ", «,  «>,  ",  •*,  ^;  Negliq.,  «, »;  Pkact., 
»;  Rail.,  •;  Wills,  » to  >». 

,1.  Construed  -Where  the  parties  to  a  sale  of  a  ventilator  had 
agreed  to  a  test,  to  be  made  in  a  certain  manner,  to  deter- 
mine its  practical  working,  an  instruction,  in  an  action 
for  the  priqe,  that  "if  it  appears  from  the  great  weight  of 
the  evidence  that  the  plaintift  constructed  the  apparatus 
in  question  in  a  good  workman-like  manner,  and  that,  by 
the  tests  of  the  said  apparatus  made  by  plaintift  and  de- 
fendant, the  same  compiled  with  all  the  terms  of  plaintiff's 
guaranty,  to-wit,"  etc.,  then,  and  in  that  event,  plaintiff 
will  be  entitled  to  recover  the  contract  price,  was  not 
objectionable  as  excluding  from  the  Jury  a  consideration 
of  the  practical  working  of  the  ventilators. — Smith  v.  Ind. 
School  District,  37. 

2.  Estoppel  to  Attack  —  Where,  in  an  action  for  the  price  of  a 
ventilator,  it  appeared  that  defendant's  officers  were  present 
when  the  apparatus  was  adjusted,  and  knew  the  material 
that  was  being  used,  and  made  no  protest  or  demand  that 
different  materials  be  used,  defendant  could  not  complain 
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that  a  verdict  against  it  was  contrary  to  an  instruction 
that  "if  the  apparatus  was  put  in  with  the  proper  material, 
so  as  to  increase  the  hazard  of  the  building  from  fire,  the 
defendant  will  not  be  required  to  accept  it,  and  that  the 
burden  rested  on  the  defendant  to  establish  this  defense."— 
'Idem, 

3.  Issues— Clearness — It  is  error  to  give  an   instruction   which 

submits  issues  not  in  dispute,  and  fails  to  specify  the  ques- 
tions to  be  determined  with  more  deflniteness  than  a  literal- 
copy  of  the  pleadings. — Erb  v.  German  American  Insurance 
CSo.,  357. 

4.  Construction  of  Pleadings  Should  Not  Be  Let   to  Jury — An 

instruction  which  leaves  it  for  the  jury  to  determine  what 
IS  allege<l  in  the  pleadings  is  erroneous. — Idem. 

6.  When  CtoPYiNQ  Pleadings  is  Not  Errob — Where  the  petition 
is  short  and  unambiguous  in  charging  the  defendant  with 
negligence,  it  is  not  error  to  recite  the  pleadings  or  refer 
to  them  in  the  instructions. — GrayblU  v.  C,  M.  ft  St  P.  Ry. 
Co.,  738. 

6.  Paragraphing— Where   instructions,   as  a  whole,   defined   the 

issues,  the  fact  that  such  issues  are  not  grouped  and  stated 
in  sepuarate  paragraphs  is  not  error. — Meyer  v.  Boepple  Buti 
ton  Co.«  51. 

7.  Plea— Where  a  lessor,  in  a  suit  for  rent,  alleged  that  an  oral 

agreement  between  the  parties  was  for  a  term  of  threa 
years  from  the  time  the  lessor  entered,  an  instruction  stat- 
ing that  the  plaintiff  contended  that  defendant  occupied  part 
of  the  premises  "without  any  agreement  or  lease  for  any 
specified  time  or  term"  was  not  objectionable,  on  the  ground 
that  it  was  not  in  harmony  with  plaintiff's  claim. — Hoffman 
V.  Cockerall,  141. 

8.  Same — Where  the  amount  of  rent  for  a  certain  month  depended 

on  when  the  term  commenced,  an  instruction  that  if  de- 
fendant's clerk,  by  reason  of  a  mistake  as  to  facts,  had  paid 
plaintiff,  the  lessor,  a  greater  sum  than  was  due  for  thaO 
month,  the  defendant  was  entitled  to  recover  that  excess, 
was  warranted  by  defendant's  answer  alleging  that  a  cer- 
tain sum  was  paid  over  and  above  the  rent  due,  which 
defendant  was  permitted  to  amend,  after  verdict,  to  con- 
form to  the  evidence,  by  alleging  that  such  payment  was 
made  through  a  mistake. — Idem, 
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9.  Probable  Cause  in  Malicious  Prosecution— Where  the  question 
of  probable  cause  is  in  issue  in  an  action  for  malicious 
prosecution  it  should  be  submitted  to  the  Jury  to  find 
specifially  on  the  facts,  or  the  jury  should  be.  instructed 
hypothetically,  within  the  range  of  the  facts  which  the 
evidence  tends  to  establish,  as  to  what  would  constitute 
probable  cause. — Erb  v.  Grerman  American  Insurance  Co^ 
357. 

10.  Request — Equfvalents — Where  the  question  of  assumption  of 

a  risk  of  employment  by  a  servant  is  covered  by  the  instruc- 
tions as  given,  the  refusal  to  give  requested  instructions 
thereon  is  not  error. — Meyer  v.  Boepple  Button  Co.,  51. 

11,  Limiting  Effect  of  Testimony — ^Where  plaintiffs  witness  in 

an  action  for  malicious  prosecution  had.  testified  for  the 
state  on  the  trial  of  the  criminal  case,  and  defendants  intro- 
duced his  former  testimony  to  show  that  it  was  at  vari- 
ance with  his  testimony  given  in  plaintiffs  behalf,  it  was 
error  to  refuse  to  charge,  as  requested  by  defendants,  that 
his  evidence  on  the  criminal  charge  could  only  be  considered 
as  bearing  on  his  credibility. — Erb.  v.  German  American 
Insurance  Co..  357. 

INSURANCE— See  Arbitration.  »;  Pract.,  ••. 

,1.  Arbitration— Where  an  insurance  policy  provided  for  arbitra- 
tion only  on  disagreement  as  to  the  amount  of  loss,  and 
also  stipulated  for  the  selection  of  an  umpire  before  ap- 
praisement, a  contract  for  arbitration  made  before  dis- 
agreement as  to  loss,  and  providing  for  the  selection  of  an 
umpire  only  when  necessary,  not  being  under  the  terms  of 
the  policy,  was  revocable. — Harrison  v.  Hartford  Fire  Insur- 
ance Co.,  77. 

2.  Revocation  by  Beginning  Suit  on  Policy — ^Where  the  parties 

to  an  insurance  policy,  on  loss  thereunder,  made  an  inde- 
pendent agreement  for  arbitration,  not  in  pursuance  of 
the  stipulation  of  arbitration  in  the  policy,  such  agreement 
was  revoked  by  plaintifT's  institution  of  an  action  on  the 
policy. — Idem. 

3.  False  Representations— ^t^idence  to  Establish — In  an  action 

on  a  certificate  of  insurance,  one  of  the  defenses  was  breach 
of  warranty,  in  that  insured  falsely  represented  that  he  had 
never  had  heart  disease.  The  only  evidence  that  he  had 
ever  had  heart  disease  was  that  ten  months  prior  to  bis 


Small  flgurei  refer  to  labdiTiiions  of  Index.    Tbe  others  to  page  of  report. 


.  Index.  807 

IvtTJBAiiOB    Continued 

application  insured  had  an  attack  of  la  grippe,  and,  while 
ill,  stated  that  he  wanted  to  arrange  his  affairs,  as  he  had 
heart  trouble  seriously,  and  might  die  at  any  time.  At  the 
time  of  his  application  defendant  was  examined  by  a  med- 
ical examiner  and  declared  a  good  risk,  and  his  intimate 
friends  testified  that  insured  was  not  known  to  have  any 
heart  trouble.  Held,  that  the  evidence  was  not  sufficient  to 
establish  a  breach  of  warranty  or  fraud  in  that  insured^ 
had  heart  disease  prior  to  his  application  for  insuranoe. — 
Metzradt  v.  Modern  Brotherhood,  522. 

4.  Forfeiture— Non-payment  op  Premiums — Mutual  Insurance — 
A  mutual  insurance  company  is  within  statutory  provisions 
which  disallow  a  forfeiture  unless  notice  be  given  that  a 
premium  note  is  due  and  the  policy  will  be  suspended  unless 
payment  is  made  within  30  days,  and  this,  though  such  com- 
panies are  prohibited  from  taking  premiums. — Bradford  v. 
Ins.  Co.,  495. 

6.  Murder  of  Insured —FoRFErruBE  of  Beneficiary  in  Mutual  In- 
surance Policy — Where  the  beneficiary  in  a  benefit  certifi- 
cate of  insurance  murdered  the  asssured.  she  thereby  for- 
feited all  rights  under  the  certificate;  hence  (she  being  still 
alive),  no  assignee  of  her  children  as  heirs  could  recover 
thereon. — Schmidt  v.  Northern  Life  Ass'n,  41. 

6.'  Heirs  of  One  Sentenced  to  Life  Imprisonment — Since  such 
imprisonment  does  not  in  Iowa  work  civil  death,  no  heir- 
ship arises  from  it,  and  the  children  of  a  beneficiary  who 
murders  the  insured  take  nothing  by  the  certificate  of  in- 
surance, all  rights  thereunder  vesting  in  the  estate  ot  the 
insured. — Idem, 

7.  Mutual  Insurance — When  Effected — Waiver  of  Conditions  Pre' 
cedent — A  certificate  of  insurance  in  defendant  benefit  asso- 
ciation provided  that  the  liability  of  the  sovereign  camp  for 
payment  thereunder  should  not  begin  until  the  member 
named  therein  should  have  paid  certain  fees,  amounting  to 
16.40,  and  been  obligated  or  introduced  by  a  camp  or  au- 
thorized deputy  in  due  form,  and  had  received  his  certifi- 
cate, and  that  these  should  be  conditions  precedent  to  the 
payment  of  benefits  in  case  of  a  member's  death.  Defend- 
ant's agent  induced  deceased  to  apply  for  membership  and 
received  from  him  |3.  Under  the  agent's  agreement  with 
defendant  he  was  to  retain  |5  as  his  personal  compensation, 
and  the  physician  making  the  examination  of  the  applicant 
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was  to  have  |1.  Deceased's  application  for  membership  was 
accepted,  and  his  certificate  countersigned  by  the  soliciting 
agent,  •*He  has  made  all  pasrments  required,  and  has  been 
Introduced  as  a  member  of  this  camp/'  and  such  agent  was 
present  at  its  delivery  and  had  authority  to  "obligate"  mem- 
bers. Held,  that  since  the  |3  paid  was  sufficient  to  cover 
the  fees  outside  those  of  the  soliciting  agent  and  the  exam- 
ining physician,  It  will  be  deemed  that  they  waived  payment 
of  their  fees,  and  that  deceased  had  completed  him  mem- 
bership in  the  association,  so  as  to  entitle  the  beneficiariea 
to  the  benefits  under  his  policy. — Healy  v.  Root,  137. 

8.  Mutual  Company  Taking  Premiums  in  Violation  of  Law — 

Where  a  mutual  fire  insurance  company  immediately  on  the 
issuance  of  a  polioy  required  the  insured  to  pay  a  certain 
amount,  before  it  had  incurred  any  liability  to  other  mem- 
bers on  account  of  losses,  and  the  company  did  not  need 
funds  to  meet  outstanding  obligations,  such  amount  was  a 
premium,  and  not  an  assessment,  and  was,  tnerefore,  a 
violation  of  Code  1873,  title  9,  chapter  4,  section  libO,  under 
which  the  association  was  organized,  prohibiting  such  as- 
sociations from  receiving  premiums. — Bradford  v.  Mutua> 
Fire  Ins.  Co..  495. 

9.  Estoppel  to  Urge  That  Violation  as  a  Defense — Timely  Suits — 

Where  a  mutual  insurance  company  exacts  premiums  in 
violation  of  law  a  suit  on  policy  is  timely  if  brought  within 
the  time  required  as  to  companies  which  are  allowed  to  take 
premiums. — 1  dem, 

10.  Proof  of  Loss  Permissible  Though  Waived  —  Where  a  mutual 

fire  insurance  company,  on  notice  of  a  fire,  wrote  insured, 
denying  liability,  he  was  not  obliged  to  rely  upon  such  denial 
as  a  waiver  of  proof  of  loss,  but  he  might  go  on  and  mako 
such  proofs. — Idem. 

11.  Statute  of  Limitations — Change  in  Statute — A  statute  extend- 

ing time  for  bringing  suit  on  policy  does  not  affect  a  suit 
on  policy,  the  loss  arising  before  and  suit  being  brought 
after  the  statute  took  effect,  and  the  suit  being  brought  later 
than  the  time  fixed  by  the  policy. — Farmers  Co-Op.  Co.  v. 
Ins.  Co.,  608. 

12.  Suicide— Assessment  Insurance  Policy — Change  in  Statutes — 

Code,  section  1782.  amended  by  Laws  Twenty-seventh  Gen- 
eral Assembly,  chapter,  46,  taking  effect  July  4,  1898,  pro- 
vides that  no  life  insurance  company  or  association  shall 
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make  any  distinction  between  persons  insured  of  tlie  same 
class  and  equal  expectancy  of  life  in  the  amount  of  pre- 
miums or  other  dividends  payable  on  policies,  or  in  any 
other  of  the  terms  and  conditions  of  the  contract  it  maRes. 
Held,  that  where  a  life  insurance  association  organized  and 
operating  under  the  laws  controlling  stipulated  premium 
associations  inserted  in  a  policy  Issued  December  31.  189t>. 
on  the  life  of  one  who  died  by  suicide  April  21,  1898.  a  stipu- 
lation that  death  by  suicide  within  two  years  should  not  be 
one  of  the  risks  assumed,  and  that  in  suoh  case  the  amount 
ot  premiums  actually  paid,  with  4  per  cent  interest,  should 
be  the  extent  of  liability,  such  stipulation  was  not  forbidden 
by  Code,  section  1782.  since,  until  the  amendment,  that  sec- 
tion did  not  apply  to  stipulated  premium  associations. — Bev- 
erly V.  Northern  Life  Ass'n,  780. 

13.  Re3)uttal  of  Presumptions  Against — In  an  action  on  a  certifi- 

cate of  insurance  one  of  the  defenses  was  suicide.  Defend- 
ant introduced  in  evidence  the  verdict  of  a  coroner's  Jury 
that  deceased  died  by  his  own  hand.  A  letter  from  deceased 
to  his  wife  was  found  in  the  room  with  him  whioh  was  read 
to  the  coroner's  jury  by  having  it  read  in  German  to  the 
interpreter,  who  translated  it  to  them.  Several  of  the  jurors 
testified  that,  as  translated  to  them  it  stated  that  it  was  the 
last  letter  his  wife  would  get  from  him.  The  same  letter 
was  in  evidence  before  the  Jury  at  the  trial,  but  no  such  ex- 
pression was  found  in  it.  Held,  that  the  evidence  was  not 
sufficient  to  overcome  the  presumption  against  suicide. — 
Metzradt  v.  Modem  Brotherhood,  522. 

14.  Verdict  of  Coroner's  Jury — Is  admissible  on  the  issue  of  sui- 

cide made  by  an  insurer. — Idem, 

16.    Shifting  Burden  of  Proof — It  is  intimated  though  not  deter- 
mined that  in  an  action  on  a  certificate  of  insurance,  in 
which  suicide  was  set  up  as  a  defense,  the  verdict  of  the 
coroner's  Jury  that  deceased  died  by  his  own  hand,  though 
admissible  in  evidence,  was  not  sufficient  to  shift  the  bur- 
den of  proof  on  plaintifC. — Idem, 

16.  Timely  Suits  —Dates  from  Proof  of  Loss — ^Where  the  by-laws 
of  a  mutual  fire  insurance  company  provide  that  all  claims 
shall  be  paid  within  90  days  from  proof  of  loss,  and  that 
no  action  shall  be  sustainable  unless  commenced  within  six 
months  after  loss  occurred,  and  the  contract  of  insurance 
gave  insured  the  right  to  bring  his  action  at  any  time  within 
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the  six  months  after  the  loss  became  payable,  an  action 
commenced  within  six  months  from  the  expiration  of  90 
days  after  notice  of  the  fire  is  commenced  in  time,  since  the 
loss  was  not  payable  until  the  expiration  of  such  90  days. — 
Bradford  v.  Mutual  Fire  Ins.  Co.,  495. 

17.  Construction  of  Statutes — ^Acts  Eighteenth  General  Assembly, 
chapter  211,  fixes  the  time  within  which  notice  of  loss  by 
fire  shall  be  given  the  insurer,  and  provides  that  no  action 
shall  be  begun  within  90  days  after  such  notice  has  been 
given,  which  applies  to  and  governs  all  contracts  of  fire 
Insurance,  anything  in  th  e  contract  to  the  contrary  not- 
withstanding. Code  1873,  title  9,  ohapter  4,  section  1160. 
relating  to  Insurance  companies,  provides  that  nothing  in 
the  chapter  fihall  prevent  the  organization  of  mutual  asso- 
ciations, and  that  cne  prov  Sions  of  the  chapter  as  to  other 
companies  shall  not  be  applicable  to  such  associations.  Held^ 
that  chapter  211  applies  to  and  governs  mutual  fire  asso- 
ciations organized  under  section  1160,  as  to  the  time  within 
which  actions  shall  be  commenced. — Idem, 

INTERVENTION. 

By  Administbatob — Authority — ^Where  the  administrator  of 
a  deceased  wife,  claiming  property  attached  in  a  suit  against 
her  surviving  nonresident  husband,  does  not  allege  any  facts 
authorizing  him  to  Intervene,  nor  present  any  proof  show- 
ing such  authority,  the  attachment  ip  properly  sustained. — 
Sammis  v.  Hitt*  664. 

INTOXICATING  LIQUORS. 

1.  Mulct  Law  Bond— Liability  on — Construction  of  Statute — ^The 

bond  required  by  Acts  Twenty-fifth  Greneral  Assembly,  sec- 
tion 17,  providing  that  the  persons  selling  intoxicating 
liquors  shall  file  with  the  county  auditor  a  bond  condi- 
tioned an  the  faithful  observance  of  all  the  conditions  o0 
the  act,  is  not  security  for  the  payment  of  assessments  un- 
der a  city  ordinance  passed  pursuant  to  such  act — City  of 
Ottumwa  V.  Hodge.  430. 

2.  Canvass  op  Consent  to  Liquor  Selling — Finding  as  to  Each 

Town  to  he  Entered  of  Record — ^A  finding  and  entry  of  rec- 
ord thereunder,  that  a  statement  was  signed  by  a  majority 
of  the  voters  of  a  township,  was  not  sufficient  to  bar  pro- 
ceedings against  persons  for  selling  liquor  in  a  town  in- 
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eluded  therein,  without  a  similar  entry  and  finding  as  to 
such  town. — Hill  v.  Oleisner,  897. 

3.  Oral  Zvidence  of  Findxngs  Inadmissible — Evidence  outside  of 

the  record  of  the  board  to  show  that  a  majority  of  the  vot- 
ers signed  the  statement  is  inadmissible. — Idem. 

4.  Sale  of  Liquor  to  Drunkard  —Action  for  Death — Breach  qt 

the  Peace — It  cannot  be  said  that  a  sale  of  liquor  to  an  ha- 
bitual drunkard  or  an  intoxicated  person  who  drinks  it  on 
the  spot,  is  such  a  breach  of  the  peace  as  to  negative  the 
idea  of  consent  on  the  part  of  the  purchaser  to  the  sale  and 
drinking  of  the  liquor  and  to  give  a  cause  of  action  for  his 
wrongful  death. — Bissell  v.  Starzinger,  266. 

Allegatlon  of  Want  of  Consent — Demurrer — In  an  action  for  the 
wrongful  death  of  plaintiffs  estate,  a  petition  alleging  that 
defendant  furnished  liquor  to  deceased  when  he  "was  to^ 
tally  inoapable  of  transacting  ordinary  business,  and  at 
times  when  he  was  so  dazed  with  liquor  that  he  had  no  self- 
control  or  judgment,  and  when  he  was  Intoxicated,"  and 
praying  damages  for  his  death  resulting  therefrom,  failed 
to  show  that  such  a  want  of  consent  on  the  part  of  deceased 
as  to  render  his  death  actionable. — Idem. 

6.  Seme — A  petition  alleging  that  defendant  furnished  liquor  to 

plaintiffs  intestate,  knowing  that  he  had  an  Irresistable  and 
uncontrollable  appetite  for  liquor,  and  was  an  habitual 
drunkard,  and  knowing  that  the  continued  use  or  liquors 
would  cause  his  mental  and  physical  decay  and  death,  and 
also  knowing  that  he  intended  to  use  the  liquor  so  furnished 
as  a  beverage,  but  failing  to  allege  that  defendant  knew  that 
deceased  was  incapable  of  consenting  to  the  purchase  and 
drinking  of  such  liquor,  was  insufficient  to  support  an  action 
for  the  wrongful  death  of  deoeased,  resulting  from  the 
drinking  of  such  liquor. — Idem. 

7.  Same — ^A  petition  alleging  that  defendant  furnished  liquor  to 

plaintiff's  intestate  during  a  period  of  two  years,  and  when 
deceased  was  an  habitual  drunkard  and  incapable  to  consent 
to  the  purchase  and  drinking  thereof,  but  failing  to  allege 
that  deceased  was  incapable  of  consenting  to  all  or  any  one 
or  more  of  the  sales,  or  that  defendant  knew  that  deceased 
was  incapable  of  consenting  to  receiving  and  drinking  the 
the  liquors,  was  insufficient  to  support  an  action  for  wrong- 
ful death  of  deceased  resulting  from  drinking  of  such 
liquor. — Idem, 
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JOINT  AND  SEVERAL  CONTRACTS— See  Pbachce,  ". 
JOINT  TENANTS— See  Liens,  ♦. 
JOINT  TRIAL— See  Cbihinal  Ljlw.  ".  ". 

JUDGMENTS— See  Agency,*;  Appeal.*;  ArroRNEr  and  Cliekt^ 
M  Homesteads,  M  Mobtgages,  *;  Taxation,  ^ 

i1«  Decree  Signed  by  Judge— An  original  decree,  signed  by  the 
judge,  is,  before  entry  in  the  proper  record,  no  more  than 
a  form  for  the  guidance  of  the  clerk  and  Is  not  the  judg- 
ment contemplated  by  law. — McGlasson  v.  Scott,  289. 

2.  Default — Waivek  op  Defects  in  Pleading — Where  a  surety  pays- 

a  note  and  subsequently  obtains  judgment  against  the  prin- 
cipal and  the  other  surety,  on  default,  for  the  sum  paid.  In 
an  action  by  the  lattor  surety  to  prevent  the  application  of 
the  purchase  price  of  certain  of  his  realty  to  the  payment  of 
such  judgment  he  cannot  claim  that  no  legal  judgment 
could  have  been  rendered  against  him  on  the  pleadings  In 
such  suit,  since  his  co-surety  had  a  cause  of  action  against 
him,  and  any  defect  In  the  pleadings  were  waived  by  the 
default — Warthen  v.  Himstreet,  605. 

3.  Waives  that  Judgment  was  EjXcessive — ^The   faqt  that  the 

judgment  was  excessive,  cannot  avail  to  defeat  the  action, 
slnc^e  he  knew  what  was  claimed  and  voluntarily  permitted 
the  action  to  go  to  judgment  without  defense. — Idem, 

4.  Fraud  in  Getting— 'Evidence — ^A  contention  that  the  judgment 

was  procured  by  fraud  Is  not  sustained,  where  the  prin- 
cipal, claiming  without  authority  to  represent  the  other 
surety,  agreed  that  judgment  for  the  full  amount  of  the  note 
might  be  taken  against  him  and  the  surety,  because,  the  prin- 
cipal not  being  the  agent  of  the  defendant,  the  latter  was 
not  responsible  for  his  said  representations. — ^Warthen  v. 
Himstreet,  605. 

6.  Res  Adjudicata — Foundation  of  Judgment — Oral  Evidence  to 
Establish — Where  the  defense  was  that  the  matter  sought 
to  be  litigated  had  been  previously  adjudicated,  oral  evi- 
dence was  admissible  to  show  the  facts  upon  which  the 
former  judgment  relied  upon  was  founded. — State  v.  Meek. 
338. 

6.  Criminal  Prosecution  and  Abatement  of  Nuisance — ^A  judg- 
ment of  Dot  guilty,  entered  on  a  prosecution  before  a  jus- 
tice of  the  peace  for  the  maintenance  of  a  nuisance,  was  a 
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bar  to  a  subsequent  suit  in  equity  to  abate  the  nuisance,  the 
justice  having  jurisdiction,  and  there  being  no  change  in 
the  conditions. — Idem, 

JURISDICTION-See  Appeal,  \  •. 

1.  Attachment  of  Property    Before  Appolntm  ent   of   Guardian  — 

Transfer  to  Probate  Court — After  a  minor's  property  has 
been  legally  seized  under  an  attachment  the  appointment  and 
qualification  of  a  guardian  thereafter  would  not  transfer  to 
the  probate  court  jurisdiction  of  proceedings  to  enforce  the 
Judgment  obtained  against  him,  and  remove  the  property 
in  custody  of  the  law  court,  by  virtue  of  the  attachment  to 
the  control  of  the  former,  and  prevent  execution  against  it — 
i:iawk  V.  Harris,  543. 

2.  Justices  of  the  Peace  — Amount  in  Controversy — ^Where  a  pe- 

tition filed  with  a  justice  of  the  peace  prayed  for  judgment 
on  a  note  for  1128.50,  with  interest,  and  for  the  possession 
of  wheat  valued  at  $280,  the  amount  exceeded  the  jurisdic 
tion  of  the  justice. — Wedgewood  ft  Co.  v.  Parr,  514. 

3.  Same — He  had  no  jurisdiction  even  though  the  claim  on  the 

note  was  disregarded,  and  though  the  note  consented  tu 
jurisdiction  up  to  1300. — Idem, 

4.  Consent — The  amount  olaimed,  and  not  the  amount  to  which 

jurisdiction  by  consent  was  given,  was  the  criterion  of  his 
jurisdiction. —  Idem. 

^.  Information  Before  Justice  —  Construction — Acts  Seventeenth 
General  Assembly,  chapter  188,  required  the  owner  of  any» 
dam  to 'construct  within  a  reasonable  time  a  flshway.  and 
section  2  declared  a  dam  without  a  fishway  to  be  a  nuisance, 
which  might  be  abated.  Held,  that  where  an  information 
named  the  offense  charged  as  maintaining  a  nuisance,  and 
in  describing  the  oftense  stated  that  defendants  maintained' 
a  dam,  over  whidi  they  failed  to  construct,  within  a  reason- 
able time,  and  maintain  a  fishway.  the  court  was  not  without 
jurisdiction  to  try  defendants  for  maintaining  a  nuisance, 
on  the  ground  that  the  information  described  only  the  mis- 
demeanor of  failing  to  put  in  a  flshway.  since  the  first  anci 
second  sections  should  be  read  together  as  creating  but  one 
oftense,  the  maintaining  of  a  nuisance. — btate  v.  Meek.  338. 

6.  Penalty— Oofwtrwction  of  Statutes — ^Acts  Seventeenth  Gen- 
eral Assembly,  chapter  188,  declares  a  dam  without  a  flahr^ 
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way  to  be  a  nuisance,  and  section  3  imposes  a  fine  of  not 
more  than  |50.  Code  1873,  section  4092,  providing  that  a 
penalty  of  |1,000  may  be  imposed  for  maintaining  a  nui- 
sances, states  that  it  shall  be  imposed  where  no  other  pun- 
ishment therefor  is  specifically  provided.  Held,  that  a  'osr 
tice  of  the  peace  was  not  without  Jurisdiction  of  an  ofTense. 
under  chapter  188,  on  the  ground  that  the  penalty  that 
might  be  imposed  exceeded  his  jurisdiction,  since  the  11.000 
fine  could  be  imposed  in  cases,  only,  for  which  no  other 
punishment  was  provided  and  another  punishment  was 
specifiqally  provided  by  chapter  188. — State  v.  Meek,  338. 

7.  Ordinance  With  Penalty — Dubuque  City  Ordinances,  section  12, 
prescribes  a  penalty  for  the  keeping  of  unlicensed  pool  oi^ 
billiard  tables,  of  |5  for  each  game  played  thereon,  and  the 
constitution  limits  justices'  jurisdiction  to  a  fine  not  ex- 
ceeding 1100  or  imprisonment  for  30  days.  Held,  that  a 
Justice  of  the  peace  has  no  original  Jurisdiction  of  an 
ofCense  under  such  an  ordinance,  and  hence  the  district  court 
no  appellate  Jurisdiction  thereof. — State  v.  Babcock,  250. 

JURORS— See  Appeal,  ";  Criminal  Law,  «»,  ••;  Nkw  Trial,  «,  •. 
JURY— See  Practice,  »•, ". 

JURY  QUESTION— See  BRiDass;  Contracts,  >»,  »  ",";  Crim.Law, 
"i  ".  "i  ••;  Guaranty  anp  offer  to  Guaranty,  •;  Railroads, 

4    f    It    16     17 
•     >      »       »       • 

JUSTICE  OF  THE  PEACE— See  Appeal,  «,  *,  •,»;  Judgments,  •;  Juris- 
diction, *,  •,  *,  •,  •,  *. 
LACHES— See  Equity  Jur.,  •;  Fraud.  Convey^  •;  Taxation,  ". 


LANDLORD  AND  TENANTS-See  Liens,  \  •.  \  •;  Tax- 
ation, ». 

Covenant  in  Lease  as  to  Use  of  Premises — Breach — InjunO" 
iions — Where  a  lease  contained  a  provision  that  the  de- 
mised premipes  were  to  be  used  for  creamery  purposes  by 
the  lessees,  who  should  have  the  right  to  erect  a  store  build- 
ing on  them  in  connection  with  the  creamery,  the  lessor  was 
entitled  to  enjoin  the  lessee  from  erecting  buildings  for 
difforent  purposes  on  the  land,  in  addition  to  those  contem- 
plated by  the  lease. — Kraft  v.  Welcii.  695. 

LAW  OF  SISTER  STATE— See  Evidenoe,  ",  •*. 
LEVY— See  Supbriob  Court. 
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LIENS— See  Attorney  akd  Client,  »•;  Estoppel,  *. 

1.  Laborer's  Lien— Statement  op   Claim — Where  a   writ   of   at- 

tachment was  issued  against  crops  of  a  tenant,  a  statement 
of  claim  by  an  employe  for  wages,  filed  with  the  clerk  of  the 
court  from  which  the  attachment  issued,  was  a  sufficient 
compliance  with  the  law. — Stuart  v.  Twing,  154. 

2.  Same — Wliere  the  tenant  leaves  on  the  premises  exempt  mort- 

Where  exempt  property  was  left  on  the  premises  by  the 
tenant  at  the  end  of  his  term,  the  landlord  acquired  no  lien 
thereon. — Bacon  v.  Carr,  193. 

3.  Same — Where  the  tenant  leaves  on  the  premises  exempt  mort- 

gaged chattels,  and  writes  the  mortgagees  that  he  cannot 
satisfy  the  mortgage,  and  offering  to  assist  them  in  dis- 
posing of  the  property,  the  letter  amounts  to  such  a  sur- 
render of  the  property  to  the  mortgages  as  will  prevent  the 
landlord  from  acquiring  a  lien  for  rent. — Idem, 

4.  Joint  Tenants — New  Lease  to  One  on  Option  to  Both — ^Where 

Joint  tenants  decline  an  option  to  re-^ease  and  one  of  them 
leases,  for  the  optional  term,  it  is  a  new  lease  in  the  sense 
that  a  mortgage  made  by  him  before  the  beginning  of  the 
term  taken  on  re-lease  is  superior  to  the  lien  for  the  rent  of 
such  term. — Gasnick  v.  Steftensen,  688. 

5.  Mechanics'  L\tnB -Rights  of  Sub-contractors — Where  the  owner 

of  land  contracts  with  another  for  the  material  and  labor 
for  certain  buildings,  and  agrees  to  pay  for  the  same  when 
the  work  is  completed,  and  the  contractor  sublets  the  con- 
tract for  the  material,  and  obtains  credit  for  the  same,  of 
which  fact  the  owner  has  no  knowledge  or  notice  which 
would  require  him  to  make  inquiries,  till  after  the  com- 
pletion of  the  work  and  payment  in  full  to  the  principal 
contractor,  and  the  contract  contains  no  proviaiions  as  to  the 
payment  of  claims  or  liens,  a  mechanic's  lien  placed  on  such 
property  by  the  sub-contractor  cannot  be  enforcea  against 
such  owner. — Iowa  Stone  Co.  v.  Crissman,  122. 

6.  Priorities  -  Landlord's    and    Lien   fob    Wages — In    attachment 

proceedings  by  a  landlord  against  his  tenant,  the  lien  of 
the  tenant's  employe  on  the  crops,  for  wages,  was  superior 
to  that  of  the  landlord.  —Stuart  v.  Twing,  154. 

LIFE  TENANT. 

AuTHOBiTT  TO  LEASE  MiNE — A  life  tenant  has  no  implied  au- 
thority to  make  a  mining  lease,  where  the  mines  were  not 
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In  operation  at  the  time  of  the  vesting  of  the  life  state.— 
Hoolc  y.  Garfield  Coal  Co.,  210. 

LIMITATIONS  OP  ACTIONS-See  Insurancb,  ". 

1.  Accrual  of  Action— Certificate  of  Deposit — Ab  a  demand  cer- 
tificate of  deposit  is  in  effect  a  promissory  note,  iimitaclons 
begin  to  run  against  the  same  from  the  date  thereof. — 
Mereness  y.  First  Nat'l  Banlc,  11. 

.2.  Continuation  of  Unsuccessful  Action —Where  plaintifT,  at  the 
trial,  discovered  that  one  of  her  witnesses  had  been  made 
drunlc  by  defendant's  agents,  and  that  others  were  so  far 
infiuenced  by  them  that  it  would  be  unsafe  to  put  them  on 
the  stand,  and,  instead  of  applying  for  a  continuance,  yol- 
untarily  dismissed  her  action  and  commenced  another,  the 
second  action  was  not  a  continuation  of  the  first,  within  the 
meaning  of  Code  1873,  section  2537,  providing  that  if  plain- 
tiff fail  in  an  action  begun,  for  any  cause  except  negligenq^, 
and  sues  again  within  six  months,  the  second  action  shall  be 
deemed  a  continuation  of  the  first  as  regards  the  statute  ot 
limitations;  since  her  voluntary  dismissal  of  the  first  action 
was  negligence  In  its  prosecution. — Pardey  v.  Town  of  Me- 
chanicsville,  68. 

:3.  Discovery  of  Fraud— A  suit  to  set  aside  a  settlement  and  re- 
lease, and  an  order  approving  a  guardian's  final  report,  on 
the  ground  that  the  release  was  obtained  by  fraud,  was  not 
barred,  though  it  was  not  brought  within  five  years  after 
plaintiff's  majority,  where  she  did  not  learn  of  the  fra\id 
alleged  until  shortly  after  bringing  the  action. — Witt  v. 
Day,  110. 

'4.  Recovery*^  Lands  — The  statute  of  limitations  requires  actions 
for  the  recovery  of  real  property  to  be  brought  within  10 
years  from  the  time  the  cause  of  action  accrues.  Plaintiff 
had  no  knowledge  that  defendants  claimed  certain  lands 
until  1881.  and  defendants  first  asserted  a  right  thereto  in 
1883.  Plaintiff  brought  an  action  to  recover  the  land  in 
1888.  Held,  that  the  action  was  not  barred  by  limitations. — 
Mead  v.  Illinois  Cent.  R.  Co..  291. 

5.  Substituted  Petition— MaUciows  Prosecution — In  an  action  for 
malicious  prosecution,  brought  within  two  years  after  the 
cause  thereof  was  alleged  to  have  accrued,  as  required  by 
Code,  3447,  the  original  petition  stated  the  cause  of  action 
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to  be  the  conspiring  and  confederating  together  of  defend* 
ants  to  oause  plaintiff's  arrest,  and  that  by  the  conspiracy  so 
formed  she  was  arrested,  and  charged  with  the  crime  of 
attempting  to  poison  R.  In  a  substituted  petition  the 
charge  was  against  one  defendant  alone,  and  It  was  alleged 
that  he  induced  and  instigated  R.  to  file  an  information 
charging  plaintiff  with  the  crime  of  threatening  to  commit  a 
public  offense,  and  charging  plaintiff  with  attempting  to 
kill  him  by  poisoning.  The  original  petition  placed  the  oc- 
currence on  or  about  the  latter  part  of  May,  1896,  and  the 
substituted  petition  placed  it  as  on  June  17,  1896.  The 
original  petition  charged  the  plaintiff  was  arrested,  tried  and 
acquitted,  but  no  time  specified.  In  the  substituted  petition 
the  time  of  arrest  was  fixed  as  on  June  17,  1896,  and  the  trial 
and  acquittal  as  on  June  23d.  Heldj  that  the  oauses  ol 
action  alleged  were  not  identichl,  though  both  were  for  ma- 
licious prosecutions,  and,  hence,  as  limitations  had  run 
against  the  cause  alleged  in  the  substituted  petition  at  the 
time  it  was  filed,  a  demurrer  thereto  was  properly  sustained. 
Brooks  y.  Seevers,  480. 

6.  Tolling  ^Fraud  and  Concealment — ^Where  an  administrator  de- 

manded of  a  bank  a  sum  claimed  by  him  to  be  due  his  in- 
testate on  a  lost  certificate  of  deposit,  and  the  cashier  of  tho 
bank  informed  him  that  it  did  not  appear  from  the  books  of 
the  bank  that  It  was  indebted  to  his  intestate,  such  state- 
ment, though  knowingly  false,  was  not  such  fraud  or  con- 
cealment as  to  toll  the  statute  of  limitations  as  to  the  cer- 
tificate.— Mereness  v.  First  Nat'l  Bank,  11. 

7.  Death    of    Creditor — The    running    of    limitations    against    a 

certain  certificate  of  deposit  was  not  interrupted  by  the 
death  of  the  holder  of  the  certificate. — Idem, 

MAILS— See  Appeal,  » 

MALICIOUS  PEOSECUTION— See  Instructions,  •,  >>;  Limitations 
or  Actions,  ». 

MANDAMUB-See  Praot..  •. 

1.  When  Sole  Remedy —Canvass  of  Election  Returns — The 
board  of  supervisors  re  fused  to  can  viass  election  returns  which 
the  Judges  of  election  had  failed  to  properly,  certify  and 
authenticate,  and  to  permit  the  Judges  who  appeared  before 
them  at  the  same  session  to  correct  any  errors  in  the  au- 
thentication.   Held,  that  mandamus  will  lie  to  compel  the 
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board  to  permit  such  anthentication  and  to  re-canvass  the 
returns,  at  the  suit  of  taxpayers  and  voters  not  candidates 
at  such  election. — Rummel  v.  Dealy,  503. 

2.  When  Wabbanted — Where  eleotion  Judges  failed  to  properly 

certify  and  authenticate  the  returns  from  their  precincts, 
but,  on  discovering  their  mistake,  offered  to  certify  them  in 
due  form,  while  the  board  of  supervisors  was  in  session  and 
in  the  act  of  canvassing  the  returns  of  the  county,  which  the 
board  refused  to  permit, — there  being  no  question  as  to  the 
identity  of  the  Judges,  and  that  the  returns  were  at  all  times 
in  the  custody  of  the  proper  parties, — it  was  competent  for 
the  court  to  order  the  board  to  permit  such  authentication 
and  to  canvass  such  returns,  since  it  was  the  duty  of  the 
board  to  have  permitted  such  oertiflcation. — Idem, 

3.  Who  May  Not  CJomplain  of  Obdeb — In  an  action  by  taxpayerb^ 

and  voters  in  certain  election  precincts,  for  mandamus,  to 
compel  the  board  of  supervisors  to  permit  the  election 
Judges  in  such  precincts  to  correct  their  returns,  which 
they  failed  to  properly  authenticate  and  certify,  and.  when 
so  corrected,  to  canvass  them,  the  eleqtion  judges  were  pres- 
ent in  court,  ready  ana  willing  to  certify  tthe  returns  in  due 
form.  Held,  that  the  action  of  the  court  in  directing  them 
to  do  so  forthwith,  and  then  ordering  defendants  to  reas- 
semble and  recanvass  the  votes,  could  not  be  complained  of 
by  defendants,  since,  by  consent  of  the  Judges,  they  did  in 
court  what  it  was  proper  for  the  court  to  order  tne  board 
to  permit  them  to  do. — idem. 

MANSLAUGHTER— See  Criminal  Law,  •. 
MABRLA.GE-See  Contracts,  ",  ",  ",  ",  »  ». 

MARSHAL— See  Supkrior  Court. 

[Who  Mat  Appoint — Discharge  hy  Mayor — ^A  contract  with  a 
town  counqil  to  act  as  town  marshal,  being  ultra  vires,  the 
mayor  may  discharge  the  appointee  without  subjecting  the 
to^n  to  liability  as  for  breach  of  contract — Baxter  v.  Town 
of  Beacon,  744. 

MASTER  AND  SERVANT-See  Railroad.  •. 

Risk  op  Employment — Negligence  and  Contributory  Negli- 
gence— A  servant  was  injured  in  the  master's  shop  by  step- 
ping into  a  barrel  of  hot  water  sunk  into  the  ground  bo 
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that  the  top  was  flush  with  the  surface.  The  servant  con- 
tended that  the  accident  was  caused  by  the  action  of  a 
vicious  dog  kept  by  the  master.  Held,  that  an  instruction 
authorizing  the  recovery  by  the  servant,  on  finding  that  the 
action  of  the  dog  was  fcot  a  risk  assumed  by  the  servant, 
and  that  sucAi  action  caused  the  accident,  was  erroneous.^ 
Meyer  v.  Boepple  Button  Co.,  57. 

MAYORS— See  Marshal. 
MECHANICS  LIENS— See  Liens,  •. 
MERQEB— See  Mortgages,  *. 
MILK— See  Crhiikal  Law.  \  «,  •,  *, ». 
MINING  LEASE— See  Estates,  *;  Life  Tenant. 
MINORS— See  Contracts,  >•;  Jurisdiction.  ». 
MISDESCRIFIION— See  Equity  Jurisdiction,  >, «. 
MISJOINDER— See  Equity  Jurisdiction.  ";  Practice,  ",  ",  «•. 
MISTAKE— See  Taxation,  •. 

MORTGAGES— See  Equitt  Jurisdiction,  '. «, »;  Evid.,  »;  Liens.  ». 

1.  Agreement  to  Release— Breach — Agency — Realty  was  con- 
veyed, on  which  was  a  mortgage,  which  the  mortgagee 
promised  to  release.  The  vendor's  agent  and  the  purchaser 
met  at  third  party's  ofllce  to  close  the  transaction.  The 
deed  was  delivered  to  the  purchaser,  and  a  draft  was  handed 
to  such  third  person,  who  promised  to  obtain  the  release, 
and  a  receipt  for  the  amount  was  given  by  him  to  the  pur- 
chaser. No  agreement  was  had  by  the  vendor  with  such 
third  party  to  forward  the  money  for  the  release.  The  pur- 
chaser afterwards  mentioned  to  others  his  distrust  of  the 
vendor,  and  indicated  that  he  relied  on  such  third  party  to 
obtain  the  release.  Such  third  party  paid  to  the  purchaser 
all  exoept  the  sum  retained  for  securing  the  relase,  which  he 
failed  to  procure.  Held  sufficient  to  show  that  the  purchaser 
undertook  through  such  third  party  to  procure  the  release, 
and  hence  he  must  suffer  the  loss  occasioned  by  the  agent's 
delinquency. — Frankel  v.  Hltes,  631. 

2.  Consideration  for  Mortgage  —  Pre-existing  Debt — ^A  pre-exist- 
ing debt  is  a  valuable  and  sufficient  consideration  for  & 
mortgage  given  to  secure  the  debt. — Rea  v.  Wilson.  517. 

3.  Conversion — Construction  of  Mortgage — In  an  action  by  a 
mortgagor's  vendee  for  conversion  by  the  mortgagee  of  21 
hogs,  sold  after  mortgage  given  on  300  hogs  on  vendor's 
premises,  "being  all  the  hogs  that  I  have,"  the  jury  was 
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rightly  instructed  to  find  for  the  plaintiff  if  when  the  mort- 
gage was  given  there  were  300  hogs,  in  addition  to  such  21, 
on  mortgagor's  premises,  to  which  the  mortgage  might  ap- 
ply, sinqe  the  terms  of  the  mortgage  did  not  cover  hogs  on 
the  premises  in  excess  of  300. — Chapman  v.Welny,  702. 

4.  Extinguishment — Deliveby  to  One  Who  Assumed  Paymekt— ^ 
A  holder  of  the  legal  title  to  land  gave  notes  to  plaintiff  se- 
cured by  mortgage  on  said  lands  and  on  the  same  day  he  qui- 
claimed  to  S.,  who  was  the  beneficial  owner  of  said  realty. 
S.  assumed  payment  of  said  mortgage  notes.  Said  holder 
of  the  legal  title  had  executed  said  notes  without  consider- 
ation and  he  delivered  them  and  the  mortgage  to  S.  to  en- 
able the  latter  to  buy  said  realty.  Being  unable  to  use 
them  for  that  purpose  S.  returned  them  to  plaintiff,  the 
payee  named  therein.  Plaintiff  held  them  until  some  time 
later,  at  which  time  he  made  a  loan  to  S.  and  it  was  agreed 
that  plaintiff  should  hold  said  notes  and  mortgage  as  col- 
lateral to  said  loan.  Held,  although  said  notes  and  mort- 
gage were  once  delivered  by  their  maker  to  one  who  had  as- 
sumed their  payment,  this,  the  intention  being  to  the  con- 
trary, did  not  under  these  circumstances,  operate  to  ex- 
tinguish them  and,  no  rights  of  third  parties  having  inter- 
vened, said  notes  and  mortgage  became  effective  obligations 
to  plaintiff  at  the  time  when  it  was  agreed  that  tiiey  should 
be  held  as  collateral  security. — Smith  v.  Moore,  60. 

6.  Foreclosure  Judgment  in  rem  —  Merger  of  Mortoage  Debt  ix 
Judgment — A  Judgment  rendered  on  a  note  in  suit  in  rem 
to  foreoilose  a  mortgage  securing  the  same,  where  the  maker 
was  a  non-resident  of  the  state,  and  did  not  appear,  is  not 
a  merger  of  the  note  as  a  cause  of  action,  and  a  subsequent 
action  brought  to  recover  the  unpaid  balance  due  thereon 
in  the  state  of  the  maker's  residence  must  be  upon  the 
note,  and  not  upon  the  judgment — Idem, 

6.  Priority  of— Burden  of  Proof — ^Where  a  mortgagee  of  personal 

property  claimed  priority  over  a  prior  unrecorded  mortgage 
on  the  same  property,  the  burden  was  on  him  to  show  that 
he  took  his  mortgage  without  notice  of  such  prior  mort- 
gage.— Diemer  v.  Guernsey,  393. 

7.  Good  Faith  Buyer  of  Mortgage — A  mortgagee  in  a  mortgage 

executed  to  secure  a  pre-existing  debt  is  not  a  bona  fide 
purchaser  entitled  to  priority  of  lien  over  a  prior  unrecorded 
mortgage  on  the  property. — Smith  v.  Moore,  60. 
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&  Securing  Separate  Claims  —  AppUcatUm  of  Proceeds — Where 
the  amount  realized  from  the  foreclosure  of  a  mortgage 
which  sequres  separate  claims  is  insufficient  to  pay  all,  the 
creditor  is  not  bound  to  apply  the  same  pro  rata,  but  may 
apply  it  in  payment  of  those  claims  for  which  he  holds  no 
other  security. — Idem. 

MOTION  FOR  JUDGBiENT— See  Practice,  '«. 

MULCT  LAW— See  Intoxicating  Liquors,  *,  •,  •. 

MUNICIPAL  COHPOBATION— See  Cities  and  Towns;  Counties; 

Schools. 
MURDER-^See  Cbxminal  Law,  "  to  «;  Evidence,  •,  ",  ",  ~. 

NEGLIGENCE— See  Bridges,  Cities.  \  \  •;  Damages,  •.  •;  Mas- 
ter AND  SBRYANT;  RaIL.,  »,  ",  >♦,  >». 

1.  Action  for  Injuries  —Evidence — In  an  action  against  a  county 
for  injuries  sustained  by  a  horse  becoming  frightened  at 
mortar  boxes  and  stone  used  in  the  repair  of  a  county 
bridge  by  a  prirate  contractor,  evidence  as  to  such  stone, 
mortar  boxes,  etc.,  was  properly  admitted. — Eginoire  y. 
Union  County.  668. 

^  ■  2.    INJUBY  BT  Sevebal  Causes — InstructiOfiM — In  an  action  against 

a  county  for  the  death  of  a  ohlld,  caused  by  a  horse  over- 
turning a  vehicle,  on  becoming  frightened  at  materials  for 
repairs  at  a  bridge  by  an  independent  contractor,  an  instruc- 
tion, that  if  the  horse  took  fright  at  such  materials,  that 
fact  might  be  considered.  In  connection  with  the  issue  as 
to  the  negligent  construction  or  repair  of  the  bridge,  in 
determining  whether  the  county  was  negligent,  was  not 
erroneous,  when  taken  in  connection  with  another  istruc- 
tion,  that  if  the  Injury  was  caused  by  reason  of  the  act  of 
the  Qontractor  alone  the  plaintifC  could  not  recover  against 
the  county. — Idem, — 

8.  Bame — An  Instruction  that,  if  the  horse  took  fright  at  the 
materials  of  the  contractor  about  the  bridge,  that  fact 
might  be  considered,  in  connection  with  the  issue  as  to  the 
county's  negligent  repair  of  the  bridge,  was  not  erroneous 
in  itself — Idem, 

NEGOTIABLE  INSTRUHENTS-See  Counties;  Indorse- 

MSNTS;  COTBNANTS. 

Ownership  of  Draft —J^t?W«nce— In  an  action  by  a  buyer  to  re- 
cover of  an  assignee  oi  a  draft  with  a  bill  of  lading  attached 
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for  breach  of  warranty  of  the  seller  of  merchandise,  the 
assignee's  allegation  of  ownership,  and  the  presentation  of 
another  draft,  payable  to  its  order,  with  a  bill  of  lading 
attached,  showing  its  shipment,  is  sufficient  to  show  owner- 
ship of  the  draft — ^Tolerton  v.  Anglo-Cal.  Bank,  706. 

NEW  TRIAL— See  appeal,  ",  ",  w;  Pract  , «. 

il.  Granting— Review  of  Evidence — Newly-discovered  evidence 
in  plaintiff's  motion  for  new  trial  in  a  suit  to  have  a  bill 
of  sale  declared  to  be  a  mortgage  consisted  of  affidavits 
of  four  perEons  that  defendant  had  stated  to  each  affiant 
that  he  had  loaned  the  money  to  plaintiff,  and  held  the 
instrument  as  security.  Held,  the  supreme  court  would  not 
interfere  with  granting  a  new  trial  thereon. — Bullard  v. 
Bullard,  423. 

2.  Misconduct  of  Juror — Affidavits  of   various  persons   filed   in 

support  of  a  motion  for  a  new  trial  for  the  misconduct 
of  a  Juror,  stated  that  the  juror  had  stated,  at  various 
times  before  the  trial,  that  defendant  belonged  to  a  gang 
of  toughs,  and  that  any  one  who  carried  concealed  weapons 
ought  to  be  hung  and  that  if  he  was  on  the  Jury  he  would 
favor  cohvlcUon.  Such  statements  were  denied  by  the 
Juryman,  but  he  made  similar  statements  in  the  jury  room, 
and  was  strongly  in  favor  of  conviction.  Held,  that  it  was 
error  to  refuse  a  new  trial. — State  v.  Wright.  436. 

3.  Estoppel  to  Deny  Oath — Where  a  Juryman  on  his  examination 

makes  false  statements  that  he  has  not  formed  or  expressed 
any  opinion  relating  to  the  guilt  or  innocence  of  the  de« 
fendant,   and   has  no   opinion   thereon,   the   state   will    be 

*  estopped  from  resisting  an  appliqation  for  a  new  trial  on 
the  ground  that  he  was  not  sworn  when   he   made  such 

'  statements. — Idem, 

4.  Newly  Discovered  Evidence— Diligence — In  a  suit  to  have  a 

bill  of  sale  declared  a  chattel  mortgage,  plaintiff,  having 
no  knowledge  as  to  admissions  of  defendant  that  he  held 
the  instrument  as  security,  could  not  be  expected  to  antici- 
pate that  such  admissions  were  made,  or  to  make  prepara- 
tions to  prove  them,  and  hence  was  not  put  on  inquiry 
regarding  them;  and  his  failure  to  discover  the  evidence 
till  after  the  trial  was  not  want  of  diligence  preventing  him 
from  obtaining  a  new  trial  for  such  evidence,  as  newly 
discovered. — Bullard  v.  Bullard,  423. 
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6.  Cumulative  Evidence — In  a  suit  to  have  a  bill  of  sale  declared 
a  mortgage,  admissions  of  defendant  that  he  held  the 
instrument  as  security  are  not  cumulative  to  evidence  as  to 
particular  facts  tending  to  show  that  such  was  the  inten- 
tion or  understanding  of  the  parties,  within  the  rule  as  to 
new  trials  for  newly-discovered  evidence. — Idem. 

NOTES  AND  BILLS— See  Negotiable  Instrument. 

NOTICE  —See  Appeal,  •;  Evidence,  ";  Guaranty  and  offfr  to 
Guaranty,  •,  •,  •;  Insurance,  ♦;  Pledges;  Partnkrship;  Tax- 
ation, •, ". 

NOTICE  OF  INJURY— See  Cities  and  Towns,  »;  Evidence,  ". 

NOVATION— See  Payment.  K 

NUISANCES— See  Constitutional  Law,  •;  Deeds.  *;  Equity  Juris- 
diction, ';  JXTDGMENTS,  *;  JURISDICTION,  ».  •. 

OBJECTIONS— See  Appeal,  ",»";  Contempts,  »;  Evidence,  ».  Prac- 
tice, •. 

OFFICE  AND  OFFTCERS-See  Pract.,  ". 

Vacancy  In  Office  -  Removal  op  Incumbent  From  Township — A 
Justice  of  the  peace  for  a  certain  township,  having  agreed 
with   the   non-resident   owner   of   a   farm    situated    in    an 

« 

adjoining  township  to  repair  the  fences  and  mow  the  weeds, 
moved  his  family  and  personal  effects  onto  the  farm,  and 
remained  there  over  two  months,  and  until  such  work  was 
done,  having  rented  his  house  In  the  first  township  for 
two  months.  His  intention  was  always  to  come  back  as 
soon  as  the  work  was  done.  Held,  no  vaoancy  in  office 
was  made  by  loss  of  residence. — State  ex  rel.  Killpack  v. 
Hemsworth,  1. 

OPENING  AND  CLOSING— See  Appeal,  «^;  Practice  " 

OPTION— See  Liens,  ♦. 

ORDINANCES — See  Constitutional  Law,  •;  Jurisdiction,  ^ 

ORIGINAL  NOTICE— See  Cities  and  Towns,  •. 

OUSTER— See  Practice.  ". 

OWNERSHIP— See  Negotiable  Instruments. 


PARENT  AND  CHILD-See  Damages.  »;  Fuaud  Conv  , «. 

1.  Custody  of  ChWd— Interest  of  Child — ^A  parent's  right  to  the 
custody  of  an  infant  child  is  not  absolute,  and  will  not  be 
enforced  when  seriously  detrimental  to  the  interests  of 
the  child. — Hadley  v.  Forrest,  125. 
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2.  Evidence— "While  petitioner  was  living  apart  from  her  liua- 
band  In  New  Jersey,  she  permitted  defendant  to  take  hei 
infant  daughter,  then  3  years  old,  to  defendant's  home,  in 
Iowa,  for  a  year,  after  which  it  was  agreed  that  defendant 
might  again  take  the  child  and  keep  her  until  petitioner 
claimed  her.  Subsequently,  the  child's  parents  were 
divorced,  the  decree  making  no  provision  for  the  custody  of 
the  child,  and  thereafter  the  father  entered  into  an  agree- 
ment with  defendant  by  which  she  was  to  have  the  care 
of  the  child  until  he  signified  otherwise;  and  the  child 
remained  in  defendant's  care  about  a  year,  until  petitioner 
commenced  habeas  corpus  for  her  recovery.  The  evidence 
showed  that  petitioner  had  no  means  or  home,  and  that 
her  character  was  such  as  to  render  her  an  unfit  custodian 
for  the  child,  while  defendant  was  of  excellent  character 
and  standing,  and  able  and  willing  to  give  the  child  a  good 
home  and  proper  training.  Held,  that.  In  the  interest  of 
the  child's  welfare,  the  writ  should  be  denied. — Idem, 

PARTIES— See  Evidence,  ♦;  Practice,  ",  »,  «  » 

PARTNERSHIP— See  Contracts.  »;  Guaranty,  *;  Pract.,  " 

Dissolution — Notice — A  retiring  partner  Is  not  released  from 
liability  on  an  obligation  securing  the  bank  account  of  the 
partnership,  where  the  only  notice  which  the  bank  had  of 
the  dissolution  was  such  as  might  be  Implied  from  the  firm 
name  signed  to  checks,  and  on  making  Inquiry  it  was 
informed  by  a  remaining  partner,  who  had  been  manftger 
of  the  partnership's  business,  that  there  had  been  some 
change  of  the  firm's  business  at  other  points,  but  none  so 
far  as  its  business  at  that  point  was  concerned. — Byers  v. 
Hickman  Grain  Co..  451. 

PARTY  WALL. 

Recovery  From  Adjoining  Owner — Plaintiff  constructed  a  three- 
story  building  on  its  lot  adjoining  defendant's,  and,  under 
Code,  section  2994,  providing  that  party  walls  may  oe 
erected  of  brick  or  stone  on  the  line  between  the  lots  when 
the  total  thickness  on  the  wall  above  the  cellar  does  not 
exceed  eighteen  inches,  erected  a  wall  on  the  line  between 
the  two  lots,  making  a  footing  course  four  feet  thick  and 
one  foot  high,  and  a  foundation  wall  eight  feet  high;  build- 
ing the  first  story  of  the  wall,  above  the  foundation,  of 
paving  bricks  which  are  more  expensive  but  more  durable 
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than  building  brick.  Defendant  paid  for  no  part  of  tbe 
wall  at  the  time  of  building,  and  three  years  later  erected 
a  two-story  building  which  required  a  footing  course  three 
fCQt  thick  and  one  foot  high,  and  a  foundation  wall  seven 
feet  high,  using  the  party  wall.  Held,  that  plaintiff  could 
recover  one-half  of  the  appraised  value  of  so  much  of  the 
wall  as  defendant  used. — Monroe  Lodge  v.  Albia  State 
Bank,  487. 

PAVING— See  Taxation,  ♦, », ',  •. 

PAYMENT— See  Equity  Job  ,  >•;  Mobtgagks.  •. 

1.  Novation— Plaintiff  furnished  labor  and  materials  in  the  im- 

provement of  a  mine,  and  agreed  with  the  company's 
general  manager  that  he  would  take  the  price  therefor  fr<Mi 
a  store  owned  by  a  partnership  composed  of  the  general 
manager  and  his  brother,  but  it  was  not  agreed  that  th? 
price  for  his  work  should  be  paid  to  the  partnership.  Plain- 
tiff purdiased  goods  of  the  store  to  the  value  of  his  claim, 
but  was  held  liable  for  such  debt  in  an  action  by  the 
receiver  of  the  firm.  Held,  not  to  constitute  a  payment  ot 
the  debt  due  plaintiff,  which  would  prevent  him  from 
obtaining  a  mechanic's  lien  on  the  mine. — ^Kirchman  v. 
Standard  Goal  Co.,  668. 

2.  Involuntary  Payment-  Recovery  for  Money  Had  anp  Received 

— Plaintiff  instructed  his  bank  to  remit  a  certain  sum  to 
defendant  in  payment  of  land,  and  defendant,  on  request  of 
the  bank,  telegraphed  the  amount  due,  which  was  larger 
than  the  plaintiff  had  authorized  the  bank  to  remit  The 
bank  informed  defendant  that  it  had  not  been  able  to 
obtain  further  instructions  from  plaintiff,  but,  to  avoid  de- 
lay, remitted  the  amount  claimed  by  defendant,  "leaving 
ment  was  not  voluntary,  and  hence  could  be  recovered  as 
money  received. — Carter  v.  Riggs,  245. 

PHYSICIANS— See  Constitutional  Law,  »;  Eyidknce,  *». 

PLEADING— See  Attorney  and  Client,  ^  Conversion.  Fraud. 
Convey.,  •;  Intox.  Liquors,  », •, ';  Instructions,  ».  ♦. »,  Pkact., 

t     It    M 

»       » 

1.  Amendment—Costs — ^Where  a  petition  sufllciently  stated  a 
cause  of  action,  the  filing  of  a  subsequent  amendment 
thereto  would  not  affect  the  costs  taxable  against  defendant 
Osborne  ft  Co.  v.  Metoalf.  540. 
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2.  Complaint  in   Bastardy  —  Evidence    Admissible    Undeb — ^^ei^ 

Trial— Where  a  complaint  in  bastardy,  alleging  that  plain- 
tiff is  pregnant  with  a  child,  which  will  be  a  bastard  it 
born  alive,  is  filed,  and  the  evidence  shows  that  the  child 
was  born  alive  after  the  complaint  was  filed,  but  no  amend- 
ment is  made,  it  is  not  error  to  refuse  defendant's  motion 
for  a  new  trial,  and  in  arrest  of  judgment  for  the  failure 
to  allege  the  birth  of  the  child. — State  ex  rel.  Hawk  v. 
Harris,  589. 

3.  Construction— By    agreement,   plaintiff   was    to   receive    from 

defendant  a  stipulated  sum  per  yard  for  cut  stone,  to  be 
measured  in  the  wall.  They  disagreed  as  to  whether  plain- 
tiff was  entitled  to  compensation  for  the  amount  of  stone  in 
the  rough  face  projecting  beyond  the  dimension  line.  In 
his  petition,  the  plaintiff  alleged  the  total  amount  for 
which'  he  claimed  compensation  without  specifying  the 
amount  of  the  disputed  claim.  Held,  that  to  the  extent  that 
the  disputed  amount  was  embraced  in  the  total  it  was  put 
in  issue  by  the  petition. — Maqkintosh  y.  Locke,  252. 

4.  Defenses  —  It  is  not  necessary  to  plead  the  statute  of  frauds 

as  a  defense  in  an  action  to  recover  a  balance  alleged  to 
be  due  on  a  sale  of  personal  property,  where  plaintiff  is 
bound  to  show  part  payment  or  delivery  in  order  to  prove 
his  contract. — Thompson  v.  Frakes.  585. 

5.  Fraud  of  Agent — Ratification — ^Where  a  principal  brings  an 

action  to  enforce  payment  of  a  note  obtained  by  his  agent's 
false  representations,  which  he  ratified,  it  is  sufficient  to 
plead  in  defense  that  the  fraud  was  committed  by  the 
principal. — Higbee  v.  Trumbauer,  74. 

PLEA  AND  CHARGE— See  Contracts.  ", »»,  ";  Instructions.  ».  «; 

Practice,  ". 
PLEA  AND  DECREE— See  Fraudulent  Conveyance,  •. 
,PLEA  AND  PROOF— See  Evidence,  «•;  Fraudulent  Convetanci^ 

':  Pleading,  •;  Practice,  ". 

PLEDGES, 

Notice  — Pledge  by  Creditob — Rights  of  Owner — ^Where  a  debtor 
pledges  bonds  to  his  creditor  to  secure  certain  indebtedness 
under  a  contract  whioh  authorizes  the  creditor  to  repledge 
the  bonds  for  the  purpose  of  fioating  the  secured  notes  or 
renewals  thereof,  and  the  creditor  pledges  the  bonds  for 
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his  own  benefit,  the  debtor,  on  paying  the  secured  notes, 
tnay  recover  the  bonds  from  the  second  pledgee,  since  such 
pledge  is  chargeable  with  notice  of  the  limitation  on  tho 
creditor's  authority. — Matteson  v.  Dent,  551. 

POLICE  POWER— See  Constitutional  Law,  •,  *\  Criminal  Law,  »; 

Deeds,  >. 
POLICE  REGULATIONS— See  Cities  and  Towns,  *. 
POSSESSION— See  Evidbnoe,  »/  Railroads,  >;  Title,  ». 

PRACTICE!— See  Attorney  and  Client,  »;  Contempts,  •;  Evm.. 
•*,  *.  "» ••;  Instruct^  •;  Insur.,  •,  ";  Mandamus,  •. 

1.  Amendments— Non-prejudicial — Where      defendant      asserted 

title  to  the  property  in  controversy  under  a  bill  of  sale 
from  plaintiff's  husband,  the  fact  that  plaintiff  was  allowed, 
during  the  examination  of  her  witnesses,  to  amend  her 
reply  by  setting  up  fraud  In  procurement  of  the  bill  of 
sale,  was  not  prejudicial  to  defendant,  where  he  did  not 
ask  for  a  continuance,  and  all  the  witnesses  who  were 
present  at  the  execution  of  the  instrument  were  in  attend- 
ance.— Kocher  v.  Palmetier.  84. 

2.  Amendment  Ordered  on   New  Trial — Timely  Filing — ^Whei*e 

plaintiff  was  required,  as  a  condition  precedent  to  the  grant- 
ing of  a  new  trial,  to  file  a  substituted  petition  tendering 
the  issue  on  which  the  new  trial  was  granted,  and  such 
petition  was  filed  some  days  after  the  order  was  made, 
and  no  motion  was  interposed,  it  had  the  same  force  and 
effect  as  though  filed  at  the  time  the  order  was  made. — 
Mackintosh  y.  Locke.  252. 

3.  Appearance  Term— Waiver — Where,   in   an   action   to   compel 

the  board  of  supervisors  to  permit  the  authentication  of 
returns  by  the  election  Judges  and  to  recanyass  the  votes, 
the  county  attorney  appeared  for  defendants,  and  plaintiff's 
attorney  appeared  for  his  clients,  at  the  same  term  at  which 
the  petition  was  filed,  and,  on  stipulated  facts,  proceeded 
to  trial,  the  court  had  jurisdiction  for  purposes  of  adjudica- 
tion at  such  term,  since  the  objection  that  the  term  at 
which  a  petition  is  filed  is  not  the  appearance  term  is 
waived  by  appearance  and  consent  to  proceed  to  trial. — 
Rummel  v.  Dealy,  603. 

4.  Assignment  of  Claim — Effect   Pending   Action — Where    plain- 

tiff, during  an  action  to  recover  commission  for  finding  a 
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purchaser  of  property,  assigned  his  claim,  defendant*  can 
not  complain  thereof  because  plaintiff  recovered  jufdgment, 
since  an  assignment  of  an  interest  in  a  claim,  after  suit 
brought,  does  not  cause  the  action  to  abate  but  it  may 
be  prosecuted  in  the  name  of  the  original  party,  or  the 
assignee  may  be  substituted. — Sample  v.  Rand,  616. 

6.  Decree  Authorizing  Redemption  Upon  Conditions  -  Ascend- 
MENT  After  Breach  op  CoNomoN — Signing  of  Decree — 
Plaintiff  obtained  a  decree  establishing  his  right  to  redeem 
from  a  tax  sale  by  the  payment  of  the  amount  due  thereby, 
within  sixty  days  from  date,  otherwise  the  decree  to  be 
null  and  void.  Plaintiff's  attorney  advised  payment  of  the 
amount  within  thirty  days,  but  did  not  say  that  the  decree 
woud  be  void  unless  paid  in  sixty  days.  Plaintiff  did  not 
have  the  money  at  the  time,  and  thinking  that  the  only> 
effect  of  delay  would  be  defendant's  retention  of  the  land 
nutil  pas^ment,  did  not  pay  within  the  sixty  days.  On  dis- 
covering the  condition  the  amount  was  paid  into  court,  and 
at  the  next  term  thereof,  and  before  the  record  was  signed, 
plaintiff  filed  an  application,  for  extension  of  time.  Held 
proper  to  grant  such  application. — Hartley  v.  Bartruff,  592   . 

6.  Default  -Motion  to  Set  Aside — Irregularity  of  Clerk — Where 

the  petition  in  an  action  on  an. open  account  for  medical 
services  was  not  verified,  and  the  verified  account  attached 
thereto  ran  against  defendant's  son,  and  a  default  judg- 
ment was  entered,  '^damages  to  be  assessed  by  the  clerk,' 
a  motion  to  set  aside  the  default  was  properly  sustained. — 
Sltzer  V.  Fenzloff,  49. 

7.  Sufficiency  of  Evidence — ^Where,  on  a  motion  to  set  aside  a 

default  judgment,  the  trial  court  might  have  found  that 
the  person  who  served  the  original  notice,  by  his  conversa- 
tion and  conduct,  misled  defendant  to  understand  that  the 
paper  served  was  simply  a  demand  for  payment,  and  that 
by  reason  thereof  defendant  was  not  negligent  in  failing  to 
have  the  notice  translated,  so  that  he  might  understand  it, 
it  cannot  be  said  that  there  was  an  abuse  of  discretion  in 
sustaining  the  motion. — Idem. 

B.  Directed  Verdict— Compliance  With  CJontract — Where,  In  an 
acjtion  for  the  price  of  a  ventilator,  the  defense  was  that  it 
failed  to  stand  the  tests  to  which  it  was  subjected,  and  there 
was  evidence  supporting  plaintiff's  contention  that  the  tests 
were  not  made  as  required  by  the  contract  of  purchase,  the 
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trial  court  properly  oyermled  a  mdtlon  for  a  verdict,  at  the 
close  of  plaintiffs  evidence. — Smith  v.  Independent  School 
District,  35. 

9.  Objection  by  Motion  to  Dibect  Vebdict — Where  administrators 
sued  for  damages  for  an  injury  to  the  real  estate  of  their 
intestate,  and  amended  their  petition  so  as  to  show  that 
the  heirs  and  .devisees  had  assigned  their  claims  for  such 
injuries  to  plaintiffs,  and  no  attack  was  made  on  the  amend- 
ment, a  motion  hy  defendant  to  direct  a  verdict  in  his  favor 
on  the  ground  that  the  plaintiffs  had  no  capacity  to  main- 
tain the  action  should  have  been  overruled. — Hook  v.  Gar- 
field Goal  Co.,  210. 

10.  DItmissal  Secured  by  Failure  to  Dltclote  Facta  —  Reinstate- 

ment— ^Where  plainUfTs  attorney  secured  the  dismissal  of 
a  cause  without  disclosing  to  the  court  that  the  case  had 
formerly  been  tried  and  submitted  to  another  judge,  it  was 
proper  to  set  aside  the  dismissal  and  reinstate  the  cause. — 
Costello  V.  Costello,  578. 

11.  Ex-Parte  Orders  —  Revocation — Subsequent    Term — ^Where    a 

railroad,  without  hearing,  is  made  a  defendant  on  an 
ex  parte  order,  the  order  may,  at  a  subsequent  term,  after 
the  record  has  been  signed,  be  revoked  by  an  associate  of 
the  judge  making  the  order. — Bannister  v.  Mclntire,   600. 

12.  General  Denial— Obal — Action  to  Oust  Officer — Where  a  justice, 

in  an  action  to  oust  him  from  his  ofllce  on  the  ground  that 
he  vacated  the  same  by  absence  from  the  township,  files  no 
answer,  but  appears  at  the  trial  and  states  orally  that  he 
desires  to  make  a  general  denial,  he  is  entitled  to  have  his 
claim  to  the  offioe  considered. — State  ex  rel.  Killpack  v. 
Hemsworth,  1. 

13.  Inatructlons  and  Plea— Where,  in  an  action  to  recover  com- 

missions for  finding  a  purchaser  to  property,  in  which 
there  was  a  general  denial,  no  issue  of  fraud  or  bad  faith 
was  tendered,  but  on  the  trial  defendants  claimed  that  plain- 
was  tendered,  but  on  the  trial  defendants  claimed  that  plain- 
tiff, instead  of  ascertaining  whether  the  prospective  pur- 
chaser already  in  mind  would  give  a  certain  sum.  told  such 
purchaser  that  he  could  get  it  at  his  own  price,  and  he 
thought  he  could  buy  it  at  a  certain  less  sum,  it  was  not 
error  to  refuse  an  instruction  that  plaintiff  owed  defendants 
his  best  efforts,  and  entire  good  faith,  and  unless  the  jury 
found,  that  he  in  good  faith  attempted  to  obtain  the  price 
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aaked  he  could  not  recover,  since  it  asked  submission  of  & 
question  not  made  by  the  pleadings. — Sample  y.  Rand,  616. 

14.  Joint  and  Several  Contracts  —  Statute   Construed — Where   a 

contract  was  executed   by  defendant  and   his   brother,   as 
partners,  not  to  engage  in  business  in  a  certain  town,  a 
suit  cannot  be  maintained  against  defendant  for  engaging 
in  the  prohibited  business  as  an    individual. — Streichenv 
Fehlelsen.  612. 

15.  Jury  —  Urging  to   Agree— Instruction   Held  Proper — ^Where   a 

Jury  had  been  deliberating  for  more  than  thirty-six  hours, 
an  instruction  that  the  case  must  be  determined  by  some 
Jury  on  the  same  pleadings  and  evidence;  that  a  disagree- 
ment would  only  add  to  the  burden  of  the  unseocessftu 
party;  and  that  it  should  again  retire  for  deliberation,  and 
try  to  arrive  at  a  verdict,  was  not  erroneous. — Delmonica 
Hotel  Co.  V.  Smith,  659. 

16.  Misjoinder — Replevin — Misjoinder   of   Causes — Where   a    peti- 

tion claimed  Judgment  on  a  note  with  interest  and  for  the 
possession  of  wheat,  there  was  a  misjoinder  of  causes. — 
Wedgewood  &  Co.  v.  Parr,  514. 

17.  Setting  Aside  Settlement  Accounting — Misjoinder  of  Causes 

and  Parties — A  petition  to  set  aside  a  settlement  and  release 
obtained  by  a  guardian,  and  for  an  accounting,  and  fof 
Judgment  against  his  administrator  and  the  surety  on  th» 
guardian's  bond,  is  not  objectionable,  on  the  ground  of  mis- 
Joinder  of  causes  of  action. — Witt  v.  Day,  110. 

13.  Motion  for  Judgment  —  A  motion  for  Judgment  because  con- 
testant has  failed  to  prove  any  of  the  grounds  of  contest 
alleged  and  the  evidence  fails  to  sustain  the  statement  of 
contest  in  any  of  the  grounds  or  essentials  required  by  law, 
dos  not  present  that  contestant  failed  to  prove  that  he  was 
eligible,  and  the  motion  should  not  be  sustained  on  that 
ground  when  nothing  in  the  course  of  the  trial  calls  atten- 
tion to  such  a  claim. — Morrison  v.  Pepperman.  471. 

19.  Opening   and  Closing —Burden — ^Where,    in    an    action    on    a 

Judgment  rendered  in  another  state,  defendant  admitted  the 
rendition  of  the  Judgment,  and  pleaded  that  there  was  no 
Jurisdiction  of  her  person,  defendant  was  entitled  to  open 
and  close. — Oxtoby  v.  Henly,  697. 

20.  Parties — Action   to   Settle   Boundaries— Countic* — ^A   county 

cannot  maintain  proceedings  to  settle  boundaries  of  a  county 
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road,  crossing  defendant's  land,  such  right  being  confined 
to  the  owner  of  the  land. — Dickinson  County  v.  Fouse,  21. 

21.  Same — ^Under  Code,  section  4228,  a  county  cannot  maintain 

proceedings  to  settle  the  boundaries  of  a  county  road  cross- 
ing defendant's  land,  conceding  that  the  statute  gives  right 
of  action  to  the  owner  of  the  easement,  as  the  ownership 
or  control  of  such  easement  Is  in  the  state,  and  not  in  the 
county. — Idem. 

22.  Necessary  Parties — A  bank  and  an  investment  company  ueld 

securities  as  collateral  for  loans  made  to  a  deceased,  which 
they  held  after  his  death  under  an  alleged  contract  con* 
summated  by  C,  the  cashier  of  the  bank,  and  H.,  the  general 
manager  of  the  Investment  company.  Held,  that  C.  and  H. 
were  not  necessary  parties  to  an  action  by  deceased's  admin- 
istrator for  an  accounting  for  such  securities,  since  they 
acted  for  their  principals,  and  were  not  personally  liable. 
— Stennett  v.  First  National  Bank,  Red  Oak,  273. 

23.  Suit  Against  Sheriff — Qondemnaiion  Moneu — ^A  sheriff  sued 

for  money  deposited  with  him  pursuant  to  Code  1873,  sec- 
tion 1244,  by  a  railroad,  as  damages  due  plaintifC  for  a  right 
of  way  over  his  land  acquired  by  condemnation,  is  not 
entitled  to  have  the  railroad,  made  a  defendant,  on  allega- 
tion that  he  had  paid  the  money  back  to  it — Bannistei^  v. 
Mclntire.  600. 

24.  Substitution  of  Parties — ^Where  administrators  sued  for  dam- 

ages for  an  injury  done  to  real  estate  of  their  Intestate, 
and  thereafter,  the  administrator's  attorney,  who  also  repre 
sented  the  heirs,  asked  that  he  heirs  might  be  substituted 
as  plaintiffs,  the  court  should  have  allowed  the  substitu- 
tion.— Hook  V.  Garfield  Coal  Co.,  210. 

25.  Pleading— Right  to  Prove  Plea — Waiver  of  Objection  to  Plea 

— Where  administrators  brought  trespass  for  injuries  to  real 
estate  of  their  intestate,  and  they  amended  their  petition 
so  far  as  to  show  that  the  heirs  and  devisees  had  assigned 
their  claims  for  the  injuries  to  the  plaintiffs,  and  had 
authorized  plaintiffs  to  prosecute  their  claims,  and  no  attack 
was  made  on  the  amendment  to  the  petition,  and  no  issue 
of  misjoinder  or  of  plaintiff's  capacity  to  sue  was  tendered 
by  the  pleadings,  it  was  error  to  refuse  to  allow  plaintiffs 
to  prove  the  heirship  of  their  assignors,  or  that  the  assign- 
ment had  been  made  as  alleged. — Idem, — 
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26.  Refusal  to  Strike  Plea— ITormleM  Error>^ln  an  action  on  a 

certificate  of  insurance,  defendant  pleaded  fraud  and  breach 
of  warranty,  in  that  Insured  falsely  represented  that  he 
never  had  had  heart  disease;  and  plaintiff  replied  that  de- 
fendant was  estopped  from  such  plea  by  the  medical  exam- 
ination and  his  acceptance  as  a  good  risk.  Defendant's 
motion  to  strike  the  plea  of  estoppel  from  the  reply  was 
denied,  but  defendant  was  permitted  to  put  in  all  its 
evidence  that  the  insured  had  heart  disease  when  he  applied 
for  insurance.  Held,  that  the  denial  of  defendant's  motion 
to  strike  out  the  plea  of  estoppel  was  harmless. — Metzradt 
V.  Modern  Brotherhood,  522. 

27.  Reading  Evidence  to  Jury  After  Retirement — After  the  jury 

has  retired  to  deliberate,  the  testimony  of  a  witness  for 
the  state  may  properly  be  read  to  them,  at  their  request, 
in  open  court,  in  the  presence  of  the  defendant — State  v. 
Hunt,  509. 

28.  Special  Interrogatories —KTarmZes^  Error — ^The  submission   of 

an  interrogatory  requiring  the  jury  to  find  whether  "plain- 
tiff was  in  the  exercise  of  ordinary  care  and  caution  at  the 
time  he  was  injured"  to  which  the  answer  "Yes"  was  re- 
turned, if  erroneous  on  the  ground  that  it  called  for  a  legal 
conclusion  and  not  a  fact,  was  harmless,  where  the  jury 
also  found  a  general  verdict  for  the  plaintiff. — Taylor  v. 
Wabash  Railway  Co.,  159. 

29.  Venue   by  Stipulation   as  to   Payment ~ Action   Other   Than 

Breach  of  the  Contract — ^A  contract  to  sell  personalty 
provided  that  rights  acquired  thereunder  should  be  payable 
at  D.  Plaintiff  brought  suit  for  its  breach,  laying  the 
venue  at  D.,  according  to  the  contract,  and  not  at  defend- 
ant's residence,  in  another  county.  Held,  that  an  instruc- 
tion permitting  plaintiff  to  recover  for  conversion  of  the 
property,  and  not  limiting  the  right  to  a  failure  to  deliver 
the  property,  was  erroneous,  since,  as  rights  acquired  by 
the  conversion  were  Independent  of  the  contract,  the  venue 
of  such  an  action  could  not  be  laid  at  D.,  but  only  at 
defendant's  residence. — Welch  v.  Urbany,  531. 

« 

30.  Verdict— Form — The  fact  that  a  verdict  had  a  i)aper  attached 

to  it,  signed  by  the  foreman  of  the  Jury,  in  which  the  value 
of  the  cattle  in  controversy  was  stated  In  a  different  form, 
but  without  any  variation  as  to  amount,  did  not  invalidate 
the  verdict. — Kocher  v.  Palmetier,  84. 
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PRACTICE  SUPREME  COURT-See  Appeal. 
PREFERENCES— See  Gbnbbal  Assignments. 
PREMATURE  SUIT— See  Insubancb.  •, ". 
PRESUMPTIONS— See  Damaobs,  •;  EriDBNCB,  «;  Insubanob,  ". 
PRINCIPAL  AND  AQENT— See  AasNcr. 

PRINCIPAL  AND  SURETY. 

1.  Contribution— £/imifaUon  of  Actions — ^N.  made  a  bond  to  a 

bank  conditioned  to  be  void  if  he  should  pay  or  cause  to 
be  paid  all  notes  made  by  him  to  said  bank.  His  brother 
and  Dupont  were  the  sureties.  In  1890  he  gave  a  Qote  to 
said  bank,  with  the  same  sureties.  This  the  brother  was 
obliged  to  and  did  pay  on  December  31,  1891,  except  some 
costs,  including  attorney  fees,  which  were  not  discharged 
until  1897.  In  August,  1891,  N.  made  another  note  to  the 
bank  with  his  said  brother  as  surety  and  this,  too,  tne 
brother  was  obliged  to  pay  and  did  pay  during  1896  or  1897. 
The  brother  began  suit  for  contribution  against  Dupont  on 
account  of  having  paid  the  first  note,  but  after  more  than 
five  years  had  lapsed  s}nce  said  payment  Held,  Dupont's 
liability  as  surety  on  the  first  note  was  distinct  from  his 
liabilitj'  on  the  bond.  That  because  of  the  payment  of  the 
two  notes,  the  condition  of  the  bond  was  never  broken. 
Therefore,  the  statute  to  recover  contribution  for  the  pay- 
ment of  the  first  note  began  to  run  when  said  payment  was 
made  by  the  brother  and  it  was  not  arrested  on  the  ground 
that  the  liabilities  of  Dupont  could  not  be  finally  known 
until  the  bond  was  discharged  by  the  payment  of  both 
notes. — Novak  v.  Dupont,  334. 

2.  Statute  op   Limitations — Reimbursement  of   Surety — ^Where 

plaintiff  paid  a  note  for  which  he  and  defendant's  intestate 
were  liable  as  sureties,  on  December  31,  1891,  an  action  for 
contribution  begun  December  22,  1897,  was  barred  by  the  five^ 
years'  statute  of  limitations. — Idem. 

3.  Release  of  Surety — Fraud  op  Principal — Knowledge  of  Lender 

— Where  a  surety  is  induced  to  sign  a  note  by  representa- 
tions of  the  principal  that  the  proceeds  are  to  be  used  to 
pay  for  grain  purchased  by  him,  which  representations 
were  known  to  the  lender,  the  application  of  a  part  of  the 
proceeds  to  an  Indebtedness  of  another  character,  due  the 
lender,  will  release  the  surety  from  liability. — Crossley  v. 
Stanley,  24. 
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PRIORITES— See  Equity  Jurisdiction.  ', «,  •;  Liens,  •.  *,  •;  Mobi- 

OAGES,  •,  ^ 

PRIVILEGES— See  Evidence.  «. 

PROBABLE  CAUSE— See  Instbuctions,  •. 

PROBATE  LAW— See  Appeal,  «;  Equity  Jurisdiction,  »,  »  ". ",  »; 

Jurisdiction,  *,  Practice,  ",  ",  "*. 
PROVINCE  OF  JURY— See  Jury  Question. 

RAILROADS— See  Adverse  Possession.  ';  Appeal,  »,»,«*;  Con- 
demnation; Evidence,  ",  Fraud.  >;  Limitations  or  actions, 
*;  Pract  ,  ",  «;  Taxation,  *,  *,  •, ',  •. 
,1.    Adverse  Possession— Occupancy  by  Employes — Legal  title  to 
land  was   in   plaintiff,   but  defendant's   railroad   employes 
built  houses  and  resided  on  the  land  by  permission  of  de- 
fendant's  road   master.    The   houses   were    removed    after 
notice  from  plaintiff  to  defendant,  requiring  it.    Held,  that 
.    such  occupation  by  defendant's  employes  was  not  possession 
by  defendant,  so  as  to  entitle  defendant  to  claim  the  land 
by  adverse  possession. — Mead  v.  Illinois  Cent  R.  Co.,  291'. 

2.  Carrier's  Liability  —Limitation  by  Contract— Froud  of  Ship- 
per— ^As  the  limitation,  in  a  contract  of  shipment  of  a  horse, 
of  the  carrier's  liabilty  to  |100,  the  "released  value  of  the 
horse"  named  in  the  contract,  renders  the  contract  void, 
under  Code,  section  2074,  providing  no  contract  shall  exempt 
a  railway  from  liability  of  a  common  carrier  which  would 
exist  had  no  contract  been  made,  fraud  of  the  shipper  in 
making  representations  to,  secure  a  eheaper  rate  of  freight 
will  not  prevent  his  proving  the  full  value  of  the  horse. — 
Lucas  V.  B.,  C.  R.  ft  N.  Ry.  Co.,  594. 

8.  Crossing  Whistles— Injury  to  Animals — Statute  Construedr^ 
The  failure  to  observe  the  statutory  regulations,  requiring 
a  locomotive  approaching  a  crossing  to  sound  its  whistle  Iff 
negligence,  which  will  warrant  a  recovery  for  cattle  injured 
•  by  the  failure  so  to  do. — GraybiU  v.  C.  M.  ft  St  P.  Ry.  Co., 
738. 

4.  Charge  and  Proof — Evidence  hy  Inference— Where  there  is 
evidence  in  an  action  for  cattle  injured  at  a  railroad  cross- 
ing, from  which  it  can  be  inferred  that  the  accident  would 
not  have  happened  if  the  statutory  signals  had  been  given, 
it  is  not  error  to  instruct  that  the  failure  to  give  such 
signals  was  negligence,  but  that  it  would  not  warrant  a 
recovery  unless  the  signals,  if  given,  would  have  prevented 
the  cattle  from  going  on  the  track. — Idem. 
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5.  Instruction  Construed — An  instruction,  in  an  action  for  cattle 

injured  by  a  train  at  a  crossing,  that  if  the  cattle  were 
moving  towards  the  track  the  failure  of  the  engineer  to 
give  the  statutory  signals  or  stop  the  train  would  constitute 
negligence,  is  not  erroneous,  when  qualified  by  the  state- 
ment that  they  must  be  doing  so  in  such  a  way  as  to  lead 
an  ordinarily  prudent  person  to  believe  that  they  woud  go 
on  the  track  and  be  struck  by  the  train. — Idem, 

6.  Equivalent  Instructions — The  refusal  of  an  instruction,  In  an 

action  for  injuries  to  stock  at  a  crossing  by  a  special 
train,  that  the  defendant  had  the  right  to  run  its  trains 
at  any  time  of  the  day  or  night,  without  regard  to  the 
schedule,  and  that  the  fact  that  the  stock  was  injured 
by  a  special  train  is  not  to  be  considered  as  negligence, 
or  as  creating  any  liability  on  the  part  of  defendants 
under  the  facts,  is  not  error,  where  an  instruction  is 
given  that  the  defendant  had  the  right  to  run  its  trains 
at  any  time  of  the  day  or  night,  and  the  fact  that  the 
train  was  an  extra  train,  or  not  running  on  schedule  time, 
did  -not  constitute  negligence. — Idem, 

7.  Declarations  of  Brakeman— Conclusions — Where  plaintiff  was 

told  by  the  brakeman  that  he  had  plenty  of  time  to  pass 
through  a  freight  train  that  blocked  the  street,  and  was 
injured  in  attempting  to  do  so,  evidence  that  the  brakeman, 
two  minutes  after  the  accident,  said  to  plaintiff,  "Tou  are 
not  to  blame  for  this;  you  are  innocent."  was  properly 
excluded  as  a  conclusion  of  the  witness. — Scott  v.  St.  L.  K. 
ft  N.  W.  Ry..  54.  . 

8.  Same — ^Where  a  street  was  blocked  by  a  freight  train  of  de- 

fendant company,  and  plaintiff  was  told  by  the  brakeman 
to  pass  through,  that  he  had  plenty  of  time,  and  in  attempt- 
ing to  do  so  was  injured,  such  statement  of  the  brakeman 
was  binding  on  the  company.  While  neither  an  invitation 
nor  a  command,  it  was  a  statement  of  fact  of  which  a 
stranger  might  properly  believe  the  brakeman  had  knowl- 
edge.— Idem. 

9.  Right  to  Relt  Upon — Jury  Question — ^Where  the  street  was 

blocked  by  a  freight  train  of  defendant  company,  and 
.  plaintiff  was  told  by  the  brakeman  to  pass  through,  that 
he  had  plenty  of  time,  and  while  attempting  to  do  so  the 
engine  backed,  and  plaintiff  was  injured,  the  question 
whether  the  plaintiff  had  reasonable  ground  to  believe  that 
the  train  would  not  move  was  for  the  Jury. — Idem. 
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10.     Double     Damage     for     Stock     Killed —Variance     Between 
Affidavit   and   Evidence — PlalntilTs    mare   was   killed   by 
defendant  company  at  a  point  where  defendant  failed  to 
fence  the   road,   and  plaintiff  served  notice   and   affidavit 
on  defendant  saying  that  on  a  certain  date,  at  a  certain 
point,  defendant's  train  Icilled  one  bay   horse,  four  years 
old,  of  a  certain  value,  and  in  the  petition  he  asked  to 
recover  for  one  bay  horse,  killed  on  or  about  the  time  set 
out  in  his  first  affidavit,  and  of  the  same  value.    He  testified 
that  only  one  animal  had  been  killed,  and  that  it  was  a 
bay  mare,  four  years  old.    Held,  that  the  defendant  was 
sufficiently  advised  to  put  it  on  inquiry,  which,  if  pursued, 
woud  have  led  to  a  discovery  of  the  facts  concerning  plain- 
tiffs   claim,    notwithstanding    the    variance    between    the 
affidavit,  claim,  and  evidence,  and  hence  plaintiff  can  recover 
double  the  value  of  the  animal.— rBrammer  v.  Wabash  Ry. 
Co.,  375. 

11.  Evidence  —  Photographs  of  Scene  of  Accident — Photographs  of 

the  scene  of  the  derailment  of  a  railway  train,  taken  Just 
after  the  accident,  are  admissible  in  evidence  in  an  action 
to  recover  for  injuries  sustained  in  the  wreck. — Bach  y. 
Iowa  Central  Ry.  Co.,  241. 

12.  Subsequent  Derailment — In   an  action   for  injuries  sustained 

in  the  derailment  of  an  engine,  caused  by  the  sinking  of  the 
track  under  its  weight,  that  another  engine,  after  the  acci- 
dent, was  run  over  the  track,  and  was  derailed  in  the  same 
way,  is  inadmissible  in  evidence,  where  the  engines  were 
not  alike,  and  the  track  was  not  in  the  same  condition. 
— Idem. 

13.  Negligence — Jury  Question — In  an   action  against   a  railway 

company  for  injuries  occasioned  by  the  derailment  of  an 
engine,  evidence  that  the  aocident  occurred  at  a  cattle  guard 
at  the  end  of  a  switch,  and  was  caused  by  the  cattle  guards 
being  low,  and  the  timbers  in  it  rotten,  causing  it  to  sink 
under  weight  of  the  engine,  and  the  pilot  to  strike  the 
guard  rail  and  move  the  switch,  is  sufficient  to  require  the 
submission  of  the  case  to  the  Jury. — Idem. 

14.  Defense  to — Evidence — ^Where  defendant,  a  railroad  company, 

negligently  constructed  its  bridge,  crossing  a  public  high- 
way, so  that  travel  under  its  center  was  obstructed  by 
bolts  hanging  downward,  and  it  was  permitted  to  remain 
}n  that  condition  until  plaintiff  was  injured  thereby,  while 
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driying  under  It,  It  was  not  error  to  exclude  evidence  offered 
by  defendant  to  show  that  piles  driven  by  It  to  divert  travel 
to  the  sides  where  there  was  a  safe  and  ample  driveway* 
had  been  removed  by  the  city  In  which  the  highway  was 
located. — Taylor  v.  Wabash  Railway  CJo.,  157. 

16.  CJoNTRiBUTORT  NEGLIGENCE — Jury  QuesHon — Plaintiff  was  In- 
jured by  a  bolt  which  hung  downward  from  the  center  ol* 
defendant's  railroad  bridge  over  a  public  highway.  There 
was  a  safe  and  ample  driveway  on  each  side  of  the  center, 
which  had  been  partly  filled  In  to  divert  travel  to  the  sides. 
Plaintiff,  who  was  familiar  with  the  bridge,  and  knew  of 
the  existence  of  the  bolt,  which  was  In  plain  sight,  had 
nothing  but  dump  boards  on  the  running  gear  of  his  wagon, 
and  was  standing  as  he  approached  the  bridge.  Just  as  he 
reached  It  the  wind  lifted  his  hat  from  his  head,  the  team 
meanwhile  proceeding.  Plaintiff  stopped  to  recover  his  hat 
which  had  fallen  on  the  wagon,  but,  unnoticed  by  him, 
his  team  had  swerved  to  the  center  of  the  roadway,  and  as 
he  raised  up,  not  realizing  he  was  under  the  projecting 
bolt,  his  head  struck  It  Held,  that  the  question  of  plain- 
tiff's contributory  negligence  was  for  the  Jury. — Idem. 

16.  Right  of  Way  and  Depot  Grounds  —  Ck)NVETANCE  Construed — 

Where  a  tract  of  land  was  conveyed  "subject  to  all  rights 
of  way  over  said  property"  such  rights  of  way  did  not 
include  a  portion  of  such  tract  claimed  by  a  railroad  com- 
pany as  depot  grounds. — Mead  v.  Illinois  Central  Ry.  Co.^ 
291. 

17.  Trespass  —/wry    QwesWonf— Where    plaintiff.  In  going  to  the 

freight  house  on  business,  used  a  path  generally  used  by 
pedestrians  in  going  to  that  place,  the  fact  that,  owing  to 
the  path  being  blocked  by  a  freight  train,  he  deviated  from 
the  path  in  order  to  get  to  the  end  of  the  car  which  barrrd 
his  way,  did  not  make  him  a  trespasser,  as  a  matter  of 
law.— Scott  V.  St  L.  K.  &  N.  W.  Ry.  Co.,  64. 

18.  Duty  to  Trespasseb — Where  plaintiff  was  injured  by  climbing 

through  a  freight  train- which  blocked  his  path,  after  assur- 
ance of  the  brakeman  of  the  defendant  that  he  had  plenty 
of  time,  the  fact  that  he  was  a  trespasser  did  not  relieve 
the  company  from  liability. — Idem. 

BAPB— See  Criminal  Law,  •,  «  «,  «  ^,  «  «. 
RATIFICATION- See  Agency,    *;    Corporation,  ";    Cities  and 
Towns,  ^  Contracts,  ";  Estoppel,  «;  Fraud,  •;  Pleading,*. 
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RECEIVERS. 

Foreign  —  Assignee  of  Iowa  Mobtgaoe — Right  to  Foreclose — ^In  a 
suit  by  a  foreign  receiver,  as  such,  to  foreclose  a  mortgage, 
a  demurrer  interposed  on  the  ground  that  the  receiver  had 
no  capacity  to  sue  in  the  courts  of  the  state  should  have 
been  overruled,  where  the  petition  alleged  that  the  mort- 
gage, one  given  on  property  in' Iowa,  had  been  assigned  to 
the  receiver. — Hale  v.  Harris,  372. 

BECOGNIZANCE  BOND-See  Bail,  \ 

EECORDING— See  Adoption,  •;  EQcnrr  Jurisdiction,  \  •,  •;  Mobi^ 

GAGES,  *. 

RECOVEBT  OP  LANDS— See  Limitation  op  Actions,  *. 

REDEMPTION— See  Practice.  »;  Taxation,  "  to  ", »%  ", ". 

REINSTATEMENT— See  Practice,  ^o. 

RELEASE— See  Guaranty  and  offer  to  Guaranty,  *. 

RELICTION-See  Waters,  •.  •. 

REMEDIES— See  Appeal,  ••,  Mandamus.  \  *. 

REMEDIES  OF  BUYER— See  Sale  and  Exchange. 

REMEDY  AT  LAW— See  Appeal,  »•;  Damages,  *;  Equity  Jur.,  •,  »• 

RENT— See  Contracts,  •;  Instructions,  \  •. 

REPLEVIN-See  Practice,  »•. 

REPORTS— See  Apeeal.  ". 

REPUTATION— See  Criminal  Law,  •;  Eyidekob,  ••. 

RES-ADJUDICATA— See  Judgment,  •.  •. 

RESCISSION— See  Fraud,  ^ 

RE-SURVEYS— See  Equity  Jurisdiction,  *. 

REVENUE  STAMPS— See  Criminal  Law,  »  «. 

REVOCATION— See  Arbitration;  Insurance,  \  «.  «. 

RIGHT  OF  WAY— See  Railroads,  ";  Taxation,  *.  •. 

RIPARIAN  RIGHTS-See  Waters. 

RISK  OF  EMPLOYMENT— See  Master  and  Sbrvan 

RULINGS— See  Appeal,  ^,  «;  Contempts,  •. 


SALE  AND  EXCHAN6E--See  Wili^s,  •• 

Failubb  to  Deliver — Remedies  of  Buyer — ^Where  a  vendor.  In 
part  payment  of  realty,  agrees  to  receive  certain  personalty, 
which,  on  demand,  his  vendee  refuses  to  deliver,  his  remedy 
is  a  recovery  of  the  possession  of  the  personalty  by  replevin* 
or  an  action  for  its  value  and  not  an  action  to  recover  the 
purchase  price  of  the  land. — Chamberlain  v.  Wolf,  176. 
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SCHOOLS. 

School  District  Eloction  —Validity— Ol»«criHni7  Statutory  Hours 
— ^Where,  at  an  election  of  an  independent  school  district, 
having  a  population  of  upwards  of  300,  for  the  purpose  of 
voting  on  the  question  as  to  the  organization  of  an  inde- 
pendent district,  the  polls  were  open  from  9  o'clock  in  the 
forenoon  until  4  o'clock  in  the  afternoon,  and  every  person 
entitled  to  vote  at  said  election  did  vote,  save  one,  who  did 
not  desire  to,  and  the  electors  were  in  favor  of  the  separate 
organization,  the  departure  from  the  requirements  of  Mc- 
clain's Code,  section  2908,  declaring  that,  in  an  independent 
school  district  having  a  population  of  300  and  upwards,  the 
polls  shall  remain  open  from  12  o'clock  m.  to  7  o'clock  p.  m.» 
did  not  invalidate  the  election. — Lincoln  Township  v.  Inde- 
pendent District  of  Oermania,  321. 

SBDUCTION— See  Criminal  Law,  «  »  •*,  ".  ••. 

SERVICE  OF  PaOCESS— See  Scjpsbiob  Courts;  Taxation,  ». 

SETTLEMENT-See  attorney  and  Client,  »;  Equity  Jub..  • 
to  »*;  Lm.  OP  Actions,  •;  Pract.,  ". 

Executino  Note — Instructions — Where  defendants  sold  goods 
for  plaintiff  on  commission,  and  agreed  to  redeem  all  notes 
taken  in  payment  which  were  not  signed  by  responsible 
persons,  and  there  was  evidence  that  they  had  made  a 
settlement  with  plaintiff  and  executed  their  notes  for  the 
balance,  it  was  proper  to  instruct  the  Jury  as  to  the  effect 
of  such  settlement,  and  the  presumption  arising  from  the 
giving  of  the  notes. — ^Aultman  M.  ft  Co.  y.  Roemer  Bros^ 
661. 

SEWERS— See  Cities  and  Towns.  •,  ^  Damaors.  *;  Equity  Jur.,  »5 

SHERIFF— See  Condemnation;  Practice,  ";  •»;  Superior  Courts. 

SIDEWALKS— See  Cities  and  Towns,  •. 

SISTER  STATE— See  Evidence,  «,  •*. 

SPECIAL  INTERROGATORIES— iSee  Practice,  « 

SPECIFIC  PERFORMANCE— See  Contracts,  ». 

STAMPS— See  Cbiminal  Law,  »  «. 

STARE  DECISIS. 

Findings  of  Fact — ^The  doctrine  of  stare  decisis  has  no  appli^ 
cation  to  findings  of  fact — Stem  v.  Fountain,  96. 
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STATE— See  Constitution a.l  Law.  *;  Deeds.  »;  Waters,  •,  *. 

STATUTES— See  Adoption,*,  •;  Appeal,  «•;  Attorney  and  Client, 
";  Constitutional  Law,  *;  Criminal  Law,  *;  Insurance,  »; 
";  Taxation,  %  •. 

STATUTE  OF  FRAUDS— See  Evidence,  ", »,  •*;  Pleadings,  *. 

STATUTES  OF  LIMIT ATIONS  —  Etidbnce,  «  ":  Fraud,  »;  Lim- 
itations OF  Actions;  Principal  and  Surety,  \  *;  Taxation,  '*. 

SUBROGATION— See  Equitt  Jur.,  ». 

SUBSTITUTION— See  Limitations  or  Actions.  •;  Practice,  •♦. 

SUBSTITUTED  PLEADING- See  Limitations  of  Actions,  *. 

SUICIDE-See  Insurance,  ",  ".  ",  ". 

SUPERIOR  COURTS. 

Attachment  from—  Cannot  he  Served  by  Constable— The  city 
marshal  is  the  executive  officer  of  the  superior  court,  and 
such  writ  must  run  to  him  or  the  sheriff. — Freeman  v. 
Lind,  39. 

SUPERSEDEAS— See  Appeal,  «. 

SURETIES— See  Bail,  *;  Equity  Jur.,  •.  »*;  Fraud,  •;  Principal  ani> 

Surety,  K 
SURVEYS— See  Equity  Jurisdiction,  *. 
TALESMEN— See  Criminal  Law,  ••. 

TAXATION— See  Equity  Jurisdiction.  •. 

1.  Cattle— Non-resident  Owner— Code  1873,  section  812,  provides 

that  all  personal  property  shall  be  taxed  in  the  name  ot 
the  owner  on  the  first  day  of  January,  section  801  declares 
that  cattle  are  subject  to  taxation,  and  section  817  requires 
personal  property  in  the  hands  of  an  agent  to  be  listed  by 
the  assessor.  Held,  that  cattle  brought  into  the  state  in 
December  for  feeding  purposes,  and  kept  there  till  the  April 
following,  are  taxable  within  the  state,  though  owned  by 
a  non-resident — Fennell  v.  Pauley.  94. 

2.  Deposit  ^Deposited  as  Security  for  Stock  Issued — ^Where  state 

bank  stockholders  deposited  a  sum  equal  to  the  face  value 
of  the  stock  held  at  the  time  of  the  organization,  and  cer- 
tificates were  issued  to  such  stockholders,  among  whom  there 
was  an  oral  agreement  that  the  deposits  should  not  be  with- 
drawn, but,  in  case  of  a  sale  of  stock,  should  pass  to  the 
purchasers,  to  whom  new  certificates  of  stock  should  issue, 
which  agreement  was  observed,  and  the  stockholders'  cei^ 
tificates  were  in  terms  payable  on  surrender,  and  bore  an 
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indorsement.  "Non-negotiable."  such  deposits  were  properly 
assessed  to  the  bank.— Bank  v.  Town  of  Parkersburg.  104. 

3.  Exemptions- Grounds  and  buildings  owned  by  a  commandery 
of  the  Knight  Templars,  used  for  the  appropriate  objects 
of  the  organization  not  to  exceed  four  days  each  year,  and 
at  other  times  as  a  summer  resort  for  members  of  such 
organization  and  their  families  but  not  leased  or  used  for 
pecuniary  purposes  or  benefits,  are  not  devoted  solely  to 
the  appropriate  objects  of  the  organization,  and  not  exempt 
from  taxation. — Lacy  v.  Davis.  106. 

4*  Paving  Tax — Street  Abutting  on  Railboao  Right  of  Way — 
EcLsementa — Code  1873,  section  466,  auuthorlzing  cities  to^ 
pave  and  curb  streets  and  to  levy  a  special  tax  on  lots  and 
parcels  of  land  fronting  thereon  to  pay  the  expenses  thereof, 
does  not  authorize  the  levy  of  a  special  assessment  on  a  rail- 
road right  of  way,  which  had  been  secured  by  condemna- 
tion proceedings,  for  the  expense  of  paving  a'  street  on 
which  it  abuts. — Waterman  and  Ladd,  J.  J.,  dissenting. — CL. 
R.  I.  6  P.  Ry.  Co.  V.  City  of  Ottumwa,  300. 

6.  Contract  by  Lease  to  Pay  Taxes — Judgment  Against  Lessee 
for  Taxes — Where  a  corporation  owns  a  railroad  which  is 
operated  by  another  company  under  a  lease  by  which  the 
latter  is  liable  for  all  taxes  and  special  assessments  which 
may  be  assessed  against  the  property,  it  is  error  to  render 
a  personal  judgment  against  such  lessee  for  the  amount  of 
a  special  assessment  against  the  property,  since  the  pro- 
vision is  for  the  sole  benefit  of  the  lessor. — Idem. 

6.  Mistake — Notice  of  Assessment — A  special  assessment  on  a 

railroad  belonging  to  the  D.  R.  Co.,  but  operated  under 
lease  by  the  R.  Co.,  was  not  invalid  for  failure  to  give 
notice  to  the  D.  Co.  when  a  notice  correctly  describing  the 
property  was  given  to  the  R.  Co. — Idem, 

7.  Railroads  Occupying  Street — Construction   of  Statute — Acts 

the  Twenty-fifth  General  Assembly,  chapter  7,  section  12, 
which  provides  that  an  assessment  against  any  railroad  or 
street  railway  for  the  paving  of  any  street  shall  be  a  lien 
on  its  entire  tract  situated  within  the  limits  of  the  city 
making  the  assessment,  does  not  authorize  a  city  to.  levy 
a  special  assessment  against  a  railroad  company  for  paving 
a  street  on  which  its  right  of  way  abutts. — Idem, 

8.  Real  Estate  Used  for  Road  Beds — Code  1873,  section  809,  pro- 

viding that  no  real  estate  used  by  a  railway  corporation  for 
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road  beds  shall  be  included  in  the  assessment  to  indi* 
viduals  nor  to  the  adjacent  property,  but  that  all  such  rear 
estate  shall  be  deemed  to  be  the  property  of  such  company 
for  the  purpose  of  taxation,  does  not  authorize  a  city  to 
levy  a  special  assessment  on  a  railway  right  of  way  to 
pave  an  abutting  street — Idem. 

9.  Recovery  of  Taxes— Voluntabt  Payment — Where  plaintiff  vol- 
untarily paid  taxes  on  certain  land  in  the  district  of  C. 
during  the  pendency  of  proceedings  to  have  such  land  put 
In  the  township  of  Q.,  in  which  proceedings  plaintiff  was 
successful,  he  could  not  thereafter  recover  the  taxes  so 
paid,  on  the  ground  that  they  were  excessive,  in  being 
more  than  they  would  have  been  had  the  lands  been  taxed 
in  the  township  of  G.;  there  being  no  claim  that  they 
were  illegal. — Odendahl  v.  Board  of  Supervisors,  182. 

10.  Sale— Action  to  Redeem  from — Statutes  of  Limitations — Void 

T&x  Deed — An  action  to  redeem  from  a  tax  sale  is  no1> 
barred,  though  not  brought  within  five  years  after  the 
execution  and  record  of  the  tax  deed,  where  it  is  claimed 
that  the  deed  was  void,  and  that  no  valid  notice  of  expira- 
tion of  time  for  redemption  was  ever  served. — Hintrager 
V.  McElhinny,  225. 

11.  Accounting — In  an  action  to  redeem  lands  from  a  tax  sale, 

where  the  purchaser  has  been  in  possession  for  a  periodi 
of  years,  on  an  accounting,  he  is  responsible  to  the  owner, 
not  for  the  rental  value  of  the  land,  but  merely  for  the 
rents  actually  received. — Idem. 

12.  Same — In  an  action  to  redeem  lands  from  a  tax  sale,  where  the 

purchaser  has  been  in  possession,  he  is  entitled  on  an 
accounting  to  credit  for  sums  expended  or  repairs  and 
betterments  necessary  for  the  preservation  of  the  property 
and  realization  of  rents  therefrom. — Idem. 

13.  Bame — In  an  action  to  redeem  from  a  tax  sale,  where  the 

purchaser  has  been  in  possession  for  several  years,  on  an 
accounting,  the  purchaser  should  be  charged  with  the  rents 
received,  with  interest  on  the  amount  received  each  year, 
and  credited  with  the  amount  paid  by  him  at  the  tax  sale, 
with  interest,  and  with  the  amounts  paid  by  him  for  subse- 
quent taxes,  with  interest  from  date  of  pajrment,  and  for  the 
amounts  paid  for  repairs  and  the  care  of  the  property,  with 
interest  on  the  sum  paid  each  year. — Idem. 
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14.  Same— Redemptioner  should  also  be  charged  with  interest  and 

penalty  as  provided  in  a  city  ordinance. — Tdetn, 

15.  Carrying  Fob  ward  Taxes — Under  Code  1873,   section   845.   a 

sale  of  land  for  delinquent  taxes  for  two  years  preceding; 
the  sale  is  invalid,  where  the  taxes  for  the  preceding  year 
were  not  carried  forward  to  the  tax  lists  for  the  year  during 
which  the  property  was  sold  for  taxes. — Idem. 

16.  Lump  Sale — ^A  tax  deed  of  two  lots,  which  showed  on  its  face 

that  the  lota  were  sold  together  as  one  tract,  is  void. — Idem. 

w 

9  S 

17.  Payment  op  Taxes  Due — Laches  of  Redemptioner — Where,  In 

an  action  to  redeem  land  irom  a  tax  sale,  the  taxes  for  the 
year  preceding  the  commencement  of  the  action  were  not 
paid  at  the  time  of  the  commencemnt  of  the  action,  but 
were  paid  at  the  time  of  filing  of  the  amended  complaint, 
in  which  it  is  claimed  that  no  valid  notice  of  the  expiration 
of  the  period  for  redemption  was  served  prior  to  the  issu- 
ance of  the  treasurer's  deed,  the  laches  of  plaintlft  in  paying 
the  taxes  will  not  defeat  his  aeon. — Idem. 

18.  Redemption — Service ^of  Votice  of  Expiration  of  Redemption — 

The  service  of  notice  on  one  of  several  tenants  of  premises 
sold  for  taxes,  as  well  as  on  the  owner  therof,  in  whose 
name  the  premises  are  taxed,  is  insufficient  to  bar  the 
owner's  right  to  redeem  them. — Hintrager  v.  McElhinney, 
325. 

19.  AlJUdavit  of  Service— Constable's  Return—A   certificate   by   a 

constable  that  he  had  served  such  notice  on  certain  persons 
is  insufllcient,  and  does  not  authorize  the  treasurer  to 
execute  a  tax  deed. — Idem. 

TAX  SALE— See  Taxation.  »•  to  •». 
TIMELY  SUIT— See  Insurance,  \  '•. 

TITLE— See  Bail.  «;  Waters.  K 

1.  Personal  Property — Instructions — In  an  action  for  the  posses- 
sion of  cattle  bought  by  defendant  of  plaintiff's  husband, 
on  the  ground  that  plaintiff  furnished  her  husband  with 
the  purchase  money,  where  there  was  evidence  that  M.  was 
the  agent  of  defendant,  an  instruction  that,  if  plaintiff's 
husband  purchased  the  cows,  said  cows  and  their  increase 
would  be  the  husband's  property,  unless  the  plaintiff  after- 
wards purchased  them  from  her  husband,  and   notice  of 
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her  claim  was  given  to  M.,  was  proper. — ^Kochcr  v.  Palme- 
tier,  84. 

2.  CONFLICTING  Evidence — Inatructiotu — Where  the  evidence  as 
to  whether  plaintiff  or  her  husband  purchased  the  cattle  in 
controversy  was  conflicting,  an  instruction  that,  if  plaintiff 
purchased  them,  such  cows  and  their  increase  would  be  her 
property,  was  proper. — Idem. 

TORTS-See  Principal  and  Aobnt. 

TRANSACTIONS  WITH  DECEDENTS— See  Evidbncb,  *,•;  Wtlu^\ 

TRANSFER  OF  CAUSE— See  Appeal.  «•. 

TRESPASS— See  Estates,  >;  Pbacticb,  •*,  »;  Railroads,  ",  ". 

TRUSTS— See  Fraud.  Conweyancb.  •. 

Where  shares  of  stock  showed  on  their  face  that  they  were  is- 
sued to  the  holder  as  trustee  for  another,  and  his  intention 
was  to  male  a  gift  of  the  stock  to  the  beneficiary,  no  trust 
was  established. Casteel  v.  Flint,  92. 

VACANCY  IN  OFFICE— See  Office  and  Officer;  Practice.". 
VENUE— See  Practice,  ••. 

VERDICT— See  Dirbctbd  Verdict,  >;  Practice,  *». 
W AGES-See  EXEMPTIONS;  LIENS, ',  •. 

WAIVER — See  Appeal,  ";  Arbitration,  •;  Fraud,  »;  Insurance,  \ 
»®;  Judgments,  ■,  •;  Practice,  »,  *». 

WARRANTY-See  Covenants. 

By  Seller — LiahiUty  for  Breach  on  Part  of  One  Who  Buys  His 
Draft  With  Bill  of  Lading  Attached — A  bank  purchasing  a 
draft  from  the  consignor  of  merchandise  with  bill  of  lading 
attached,  after  collec  mg  the  full  amount  of  the  draft,  is 
not  liable  to  the  puxv^haser  of  the  goods  for  a  breach  of 
warranty  made  by  the  consignor. — ^Tolerton  v.  Anglo-Cai. 
Bank,  706. 

WATERS. 

1.  Accretions— Title  To — Deed  from  One  Who  Has  Conveyed  Lots 
to  Which  Accretion  is  Made  Later — Water  and  water  courses 
A  county  conveyed  certain  lots,  bounded  on  one  side  by 
a  river,  to  plaintiff's  prior  grantor,  absolutely  describing 
the  land  by  number.  The  county  thereafter  deeded  to  de- 
fendant's grantor  a  strip  of  land  which  had  been  added  to 
such  lots  by  accretion,  but  at  no  time  were  the  lots  them- 
selves wholly  carried  away  by  the  changes  in  the  channel 
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of  the  river.  Plaintiff  brought  an  action  against  defend- 
ant to  quiet  title  to  the  strip  so  formed.  Held,  that  when  such 
accretion  took  place,  and  whether  it  was  formed  on  what 
was  once  the  bottom  of  the  river,  were  immaterial  ques- 
tions, since,  in  any  event,  such  strip  belonged  to  the  owner 
of  the  lots,  and  not  to  the  county. — Stem  v.  Fountain,  96. 

2,  Accretion  and  Reliction — ^Where  an  island  arose  in  a  navi- 
gable river  apart  from  riparian  owner's  land,  such  owners 
can  claim  no  title  thereto  by  reason  of  riparian  rights, 
though  the  island  was  afterwards  joined  to  their  land, 
since  it  did  not  become  part  thereof  by  gradual  accretion 
to  or  reliction  from  the  shore. — Holman  v.  Hodges,  714. 

^8.  Title  of  State — Where  an  island  sprang  up  from  the  bed  of  a 
navigable  river,  and  was  afterwards  Joined  to  the  main- 
land, the  state's  title  thereto,  as  owner  of  the  river  bottom 
does  not  recede  from  the  land  with  the  water. — Idem, 

4.  Accretion  After  Grant  to  State — vVhere  an  island  arose 
in  1857  near  the  middle  of  a  navigable  river  bounding  the 
state  of  Iowa  it  did  not  pass  under  Revised  Statutes 
United  States,  section  2479,  granting  all  swamp  and  over- 
flowing lands  to  the  states  in  which  they  lay. — Idem, 

m 

WILLS— See  Contracts,  »»;  Evid  ,  ~ 

1.  Construction  ^Pecuniary  Legacy — ^A  testator,  after  providing 

for  the  payment  of  debts  and  making  specific  devises  of 
real  estate,  bequeathed,  "the  further  sum  of  |500,  to  be 
paid  out  of  by  personal  property,"  and  concluded  by  author- 
izing an  equal  division  of  the  residue.  Held,  that  the 
pec^uniary  legacy  was  chargeable  against  the  personal  assets 
only,  where  it  appeared  that  they  were  sufficient  to  pay  it» 
together  with  all  debts  and  costs  of  administration. — Witt  v. 
Day,  110. 

2.  Powers  of  Sale — What  is  Sate — ^Where  testator's  will  gave 

his  wife  a  life  estate  in  his  lands,  and  directed  that  she 
should  not  sell  any  of  the  real  estate,  she  had  no  authority 
to  make  a  mining  lease  whereby  the  lessee  might  remove 
all  the  coal  he  desired,  at  a  certain  royalty — at  decedent's 
death. — Hook  v.  Garfield  Coal  Co.,  210. 

8.    Election —Where  a  testator,  after  making  a  will  containing 
no  provision  for  his  wife,  executes  a  codicil  by  which  he 
makes  his  entire  estate  chargeable  with  her  support  during 
Small  figures  refer  to  subdiTitloDS  of  Index.    The  others  to  page  of  report. 
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her  Iife» — meaning  her  board,  lodging,  clothing,  and  all 
desired  comforts  suitable  to  her  declining  years, — she  is 
not  bound  to  make  an  election,  but  is  entitled  to  dower  in 
addition  to  the  provision  for  her  support,  and  on  her  death* 
her  one-third  interest  in  lands  devised  descends  to  her 
heirs — ^Bentley  v.  Bentiey,  625. 

4.  Contest— Evidence — ^Where  contestants  of  their  ancestor's  wllf 
claimed  that  his  lack  of  affection  for  them  was  evidence  of 
an  unsound  mind,  it  was  proper  to  allow  one  of  them  to  be 
asked  as  to  whether  they  understood  they  would  be  wel- 
come at  the  ancestor's  house. — Howe  y.  Richards,  220. 

5.  Letters  Written  to  Testator  hy  Contestant — ^Where  the  contest- 

ants of  their  ancestor's  will  claimed  that  his  lack  of  love  for 
them  was  evidence  of  an  unsound  mind,  it  was  not  erron- 
eous to  permit  them  to  introduce  letters  written  by  one  of 
them  to  the  deceased  long  prior  to  his  death,  and  receive^ 
by  him.  tending  to  show  affection  on  the  part  of  the  writar 
for  testator,  since  they  were  not  within  the  rule  that  ex- 
cludes a  party  from  proving  his  own  declarations  in  his  own 
behalf,  but  within  the  rule  permitting  such  proof  when  the 
declarations  are  made  to  the  other  party. — Idem. 

6.  Same — ^Where  contestants  of  a  :will  of  their  ancestor  claimed 

that  his  lack  of  affection  for  them  was  evidence  of  an  un- 
sound mind,  letters  written  by  one  of  the  contestants  to  the 
testator  showing  love  and  affeqtion  for  him,  were  not  inad- 
missible— Idem, 

7.  iNSTBUCTiONS — On  the  contest  of  a  will,  on  the  ground  that 

testator  did  not  have  any  testamentary  capacity,  an  in- 
struction to  the  Jury  to  determine  whether  testator,  by  rea- 
son of  his  delusions,  peculiarities,  and  dissipated  habits,  was 
incapable  of  understanding  or  appreciating  the  relation 
which  he  bore  to  the  contestants,  or  the  duties  and  rights 
which  grew  out  of  such  relation,  was  not  erroneous,  in  that 
it  told  the  jury  that  they  might  find  the  testator  of  unsound 
mind  because  of  peculiarities  alone. — Idem, 

8.  Same — ^Where,  on  the  contest  of  a  will,  on  the  ground  that  tes- 

tator had  not  testamentary  capacity,  the  Jury  were  told  to 
consider  whether  the  testator  had  been  led  to  make  the  be- 
quests he  did  through  insane  delusions  and  unfounded  preju- 
dices which  wholly  incapacitated  him  from  forming  a  Judg- 
ment with  respect  to  his  relation  to  the  contestants,  or  any 
other  person,  the  use  of  the  words  "other  persons"  did  not 
render  the  instruction  erroneous. — Idem. 
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9.  Same — Where,  on  a  contest  of  a  will,  on  the  ground  that  tes- 
testator  did  not  have  testamentary  capacity,  the  court,  after 
Instructing  that  the  presumption  is  in  favor  of  sanity,  and 
the  burden  is  on  the  party  asserting  insanity,  said  that  in 
doubtful  cases,  unless  there  appears  a  preponderance  of 
proof  of  insantiy,  the  issue  should  be  found  the  other  way, 
the  instruction  was  not  erroneous  as  limiting  the  presump- 
tion to  doubtful  cases. — Idem. 

10.  Same — An  instruction  that  a  person  of  sound  mind  is  one  who 

has  intelligent  knowledge  of  the  act  he  is  engaged  in,  full 
knowledge  of  all  the  property  he  possesses,  an  intellingent 
understanding  of  the  disposition  he  desires  to  make  of  it, 
and  the  capacity  to  recollect  and  comprehend  the  nature  oi 
the  claims  of  those  who  are  excluded  from  participating  In 
his  bounty,  was  not  erroneous. — Idem 

11.  Same — On  the  contest  of  a  will,  on  the  ground  that  the  tes- 

tator was  lacking  in  testamentary  capacity,  the  court  prop- 
erly charged  that  a  long-continued  habit  of  intemperance 
may  gradually  impair  the  mind  and  destroy  ijts  faculties,  so 
as  to  produce  insanity  of  another  kind;  that  drunkenness 
long-continued,  or  too  much  indulged  in,  might  produce  on 
some  temperaments  permanent  insanity, — ^there  being  some 
evidence  as  to  testator's  intemperance. — Idem, 

12.  Sam^ — ^An  instruction  that  it  was  not  the  Ikw  that  a  dissipated 

man  might  not  xecute  a  valid  will,  but  tnat,  if  fixed  mental 
disease  has  supervened  on  intemperate  habits,  the  person 
was  as  incompetent  to  make  a  will  as  though  the  mental 
disorder  resulted  from  any  other  cause,  was  properly  given 
in  a  will  contest,  where  want  of  testamentary  capacity  was 
alleged. — Idem. 

13.  Same — ^Where,  on  the  contest  of  a  will  on  the  ground  that  tes- 

tator was  lacking  in  testamentary  capacity,  the  court 
charged  that  an  unnatural  or  unreasonable  disposition  of 
property  might  be  considered  on  the  issue  of  unsoundness 
of  mind,  in  connection  with  all  other  evidence  in  the  case; 
that  to  defeat  the  will  on  the  ground  alone  of  the  charac- 
ter of  the  dispositions  of  the  property  made  therein,  they 
must  not  only  be  extravagant  and  apparently  unreasonbale, 
but  depart  so  far  from  what  would  be  regarded  as  natural  as 
to  be  fairly  attributable  to  no  other  cause  than  that  of  a 
disordered  mind, — the  instruction  was  not  erroneous,  it  be- 
ing followed  by  an  instruction  that  a  testator  of  sound  mind 
might  dispose  of  his  property  as  he  wished. — Idem. 

WITNESS— See  Evidbnck,  *, ». 
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